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Both Houses of the 37th Parliament resolved that a Joint Select Committee on Certain
Family Law Issues be appointed to inquire into and report on;
(a)

the administration of the Family Court of Australia with
particular reference to;
(i)

the base level of funding required to enable the Court
to undertake its statutory functions; and

(ii)

the effectiveness of present expenditure by the Court
towards undertaking those functions.

Within these Terms of Reference the Committee is also to examine whether the
office of Judicial Registrar is an effective adjunct to the judicial resources of the
Family Court of Australia, to determine whether measures are necessary to ensure
their effectiveness or whether an alternative office should be created to enhance
public access to, and confidence in, family law dispute resolution.
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agencies, is carried out after the 1996-97 Budget.
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(a)

the Attorney-General approach the State Attorneys-General and seek

1.1

XI

1.1
The inquiiy into the funding and administration of the Family Court of Australia
(Family Court) arose out of the inquiry into the operation and interpretation of the Family
Law Act 1975 conducted by the Joint Select Committee on Certain Aspects of the Operation
and Interpretation of the Family Law Act (previous joint committee).1 During that inquiry it
became obvious to the previous joint committee that there was insufficient information
available on the funding levels of the Family Court and on the administrative efficiency with
which those funds were expended.
1.2
In addition, the previous joint committee was concerned that the Family Court had
consistently and publicly commented that, so far as funding was concerned, it had not been
adequately resourced to perform all its functions. Similar statements were made in an internal
review of the Family Court which was undertaken in 1989-90 and chaired by the Hon Justice
Neil Buckley."
1.3
The previous joint committee commenced the inquiiy into the funding and
administration of the Family Court following receipt of its terms of reference on
16 September 1992. Although the previous joint committee received evidence in the 36th
Parliament, it was not able to complete its inquiry during that term.

The previous joint committee was a parliamentary committee in the 36th Parliament 1991-93. Joint
Select Committee on Certain Aspects of the Operation and Interpretation of the Family Law Act, The
Family Lav,/ Act 1975: Aspects of its Operation and Interpretation, Parliamentary Paper No. 326/92,
AGPS Canberra 1992.
Family Court of Australia, Report of the Working Party on the Review of the Family Court, Pirie
Printers Canberra 1990. The Buckley review was conducted in anticipation of the transfer of
responsibility for the administration of the Family Court from the Attorney-General's Department to
the Court, and is discussed in more detail below in Chapter 3.
The resolution of appointment of the Joint Select Committee on Certain Aspects of the Operation and
Interpretation of the Family Law Act was amended to include additional terms of reference. The
amendment required the previous joint committee to also inquire into and report on:
the administration of the Famiiy Court of Australia to assess:
(i)

the base level of funding required to enable the Court to undertake its statutory functions at
a leve! that will meet the reasonable expectations of the Parliament; and

(ii)

the effectiveness of present expenditure by the Court towards undertaking those functions
and meeting those expectations.

1.4
The inquiry was re-established in the 37th Parliament by the resolution of
appointment of the Joint Select Committee on Certain Family Law Issues (Joint Committee)
on 13 May 1993.4 In March 1994 the Attorney-General, the Hon Michael Lavarch MP, wrote
to the then Chairman of the Committee, the Hon Roger Price MP, referring an inquiry into
the office of Judicial Registrar of the Family Court. The reference from the Attorney-General
arose following a meeting between the Attorney-General and the Chief Justice of the Family
Court (Chief Justice) who expressed concern at the standing of the office of Judicial Registrar
among clients of the Court. The Chief Justice raised the possibility of a two tier structure of
the Court comprising Judges and Magistrates, as exists in the Family Court of Western
Australia, replacing the existing three tier structure of Judges, Judicial Registrars and
Registrars.
1.5
The Chairman responded to the Attorney-General's referral of further terms of
reference by noting that the office of Judicial Registrar could be examined within the Joint
Committee's existing terms of reference on funding and administration.

1.6
The previous joint committee invited certain organisations to make submissions to it
on the funding terms of reference; 8 submissions were received and 2 public hearings were
held in Canberra on 13 and 19 November 1992. Under the Joint Committee's resolution of
appointment, this evidence was available to it for use during its inquiry.
1.7
The Joint Committee invited Commonwealth departments and agencies and various
interested persons and organisations to provided submissions on the terms of reference. Forty
six submissions and eighty three exhibits were received.6 The Joint Committee also held
public healings in Sydney, Melbourne, Adelaide, Perth, Canberra and Brisbane. It visited
several registries of the Family Court, held discussions with Court staff and inspected court
buildings. The Joint Committee also conducted an inspection of the Family Court of Western
Australia.
1.8
Following the change in Committee Chairman in early June 1995, the new Chairman,
Mr Martyn Evans MP, undertook a number of familiarisation visits to the Family Court. He
met with the Chief Justice in Melbourne and visited other Court registries including
Dandenong, Sydney, Adelaide and Brisbane. The Chairman also met with the Chief Judge of
the Family Court of Western Australia and the Chief Magistrate of Victoria.
4

The terms of reference resolved in the 37th Parliament were different from those resolved in the 36th
Parliament.

5

The resolution provided:
(17)

That the committee or any subcommittee have power to consider and make use of the
evidence and records of the Joint Select Committee on Certain Aspects of the Operation
and Interpretation of the Family Law Act appointed during the 36th Parliament.

6

A list of submissions is at Appendix 1, and a list of exhibits is at Appendix 3.

7

A program of public hearings is at Appendix 2.
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Dandenong, Sydney, Adelaide and Brisbane. The Chairman also met with the Chief Judge
the Family Court of Western Australia and the Chief Magistrate of Victoria.
1.9

Statistics on the work of the Joint Committee are set out in Table 1.1 below.

TYPE OF MEETING

TOTAL NUMBER

Private

17

Public Hearings

9

Inspections

7

Private briefings

1

A classification of witnesses is set out in Table 1.2 below.

Date of Hearing

Government
Organisations

Private Community
Organisations

20 February 1995

2

2

21 February 1995

3

1

17 March 1995

1

7

4 April 1995

1

3

Individuals

1

1

4 May 1995
3

26 May 1995

2

15 June 1.995

1

3 July ] 995

1

4 July 1995

2

5

TOTALS

13

21

2

1.11 Although it is usual for the Chief Executive Officer of the Family Court to appear
when requested, members of the judiciary are not required to appear before parliamentary
committees. The Joint Committee is most grateful to the Chief Justice of the Family Court,
the Hon Chief Justice Alastair Nicholson AO RFD5 for appearing before the Joint Committee
on 4 July 1995. The Joint Committee also thanks the Chief Judge of the Family Court of
Western Australia, the Hon Justice Ian McCall, for appearing before the it on 4 April 1995.
They both provided every assistance to the Joint Committee during the course of its inquiry.

1.12 Tn order to examine the administration of the Family Court with particular reference to
the base funding level and the effectiveness of the Court's expenditure, it was necessary to
first review the statutory functions of the Family Court and these are considered in Chapter 2.
The process of self-administration of the Court is examined in Chapter 3. The level of
funding of the Family Court is dealt with in Chapter 4.
1.13 The Joint Committee examines the judicial structure of the Court in Chapter 5.
Chapter 6 provides an overview of courts exercising family law jurisdiction, and Chapter 7
looks at ancillary services of the Court including its counselling, mediation, arbitration,
primary dispute resolution and information services. Finally in Chapter 8, the Joint
Committee examines the management structure of the Family Court.

2.1
The Family Court has consistently reported that it is insufficiently funded to meet its
statutory requirements. The first part of the Joint Committee's terms of reference addressed
this issue, providing for an examination of the base level of funding required to enable the
Court to undertake its statutory functions. The Joint Committee therefore needed to determine
what are the Family Court's statutory functions. This chapter looks at the establishment of the
Family Court, its functions and jurisdiction, the issue of permissive and mandatory statutory
functions and the Court Plan.

2.2
The functions and jurisdiction of the Family Court are derived under section 51 of the
Constitution of Australia:
51. The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order, and good government of the Commonwealth with respect
to: -...
(xxi) Marriage;
(xxii) Divorce and matrimonial causes; and in relation thereto, parental rights,
and the custody and guardianship of infants: ...
2.3
The Family Court was established in 1975 under section 21 of the Family Law Act
1975. The Act came into operation on 5 January 1976 and replaced the Matrimonial Causes
Act 1959. Section 21 of the Family Law Act provides:
21(1) [Family Court of Australia] A court, to be known as the Family Court
of Australia, is created by this Act.
21(2) [Superior coisrt] The Court is a superior court of record.

2.4
The Family Court exercises a family law jurisdiction which is conferred by the Family
Law Act, the Marriage Act 1961 and other federal Acts. The original jurisdiction of the
Family Court is provided by sections 31, 33 and 34 of the Family Law Act as follows:
SECTION 31 ORIGINAL JURISDICTION OF FAMILY COURT
31(1) [Jurisdiction of Family Court] Jurisdiction is conferred on the Family
Court with respect to (a) matters arising under this Act or under the repealed Act in respect of
which matrimonial causes are instituted or continued under this Act;
(b) matters arising under the Marriage Act 1961 in respect of which
proceedings (other than proceedings under Part VII of that Act) are instituted
or continued under that Act;
(c) matters arising under a law of a Territory (other than the Northern
Territory) concerning (i) the adoption of children;
(ii) (Omitted)
(iii) (Omitted)
(iv) the property of the parties to a marriage or either of them, being matters
arising between those parties other than matters referred to in the "matrimonial
cause" in sub-section 4(1); or
(v) the rights and status of a person who is an ex-nuptial child, and the
relationship of such a person to his parents; and
(d) matters (other than matters referred to in any of the preceding paragraphs)
with respect to which proceedings may be instituted in the Family Court under
this Act or any other Act.
31(2) [Jurisdiction outside Australia] Subject to such restrictions and
conditions (if any) as are contained in the regulations or the Rules of Court, the
jurisdiction of the Family Court may be exercised in relation to persons or
things outside Australia and the Territories....

SECTION 33

JURISDICTION IN ASSOCIATED MATTERS

33 To the extent that the Constitution permits, jurisdiction is conferred on the
Court in respect of matters not otherwise within the jurisdiction expressed by
this Act or any law to be conferred on the Court that are associated with
matters (including matters before the Court upon an appeal) in which the
jurisdiction of the Court is invoked or that arise in proceedings (including
proceedings upon an appeal) before the Court.
SECTION 34

ISSUE OF CERTAIN WRITS, ETC.

34(1) [Power to issue writs, orders, etc.] The Court has power, in relation to
matters in which it has jurisdiction, to make orders of such kinds, and to issue,
or direct the issue of, writs of such kinds, as the Court considers appropriate.
34(2) [Issue of prescribed writs, orders] Without limiting the generality of subsection (1), the Court may issue, or direct the issue of, writs and orders of such
kinds as are prescribed by the Rules of Court.
2.5

Section 39 vests the Family Court with jurisdiction in matrimonial causes:
39(1) [institution of matrimonial cause] Subject to this Part, a matrimonial
cause may be instituted under this Act (a)

in the Family Court; or

(b)

in the Supreme Court of a State or a Territory.

2.6
A definition of matrimonial causes is provided in section 4(1) of the Family Law Act
which states:
"matrimonial cause" means (a)

proceedings between the parties to a marriage, or by the parties to a marriage,
for a decree of(i)

dissolution of marriage; or

(ii)

nullity of marriage;

(b)

proceedings for a declaration as to the validity of a marriage or of the
dissolution or annulment of a marriage by decree or otherwise;

(c)

proceedings between the parties to a marriage with respect to the maintenance of
one of the parties to the marriage;

(ca) proceedings between the parties to a marriage with respect to the property
of the parties to the marriage or either of them, being proceedings (i)

arising out of the marital relationship
7

(ii)

in relation to concurrent, pending or completed proceedings between those
parties for principal relief; or

(iii) in relation to the dissolution or annulment of that marriage or the legal
separation of the parties to that marriage, being a dissolution, annulment
or legal separation effected in accordance with the law of an overseas
jurisdiction, where that dissolution, annulment or legal separation is
recognised as valid in Australia under section 104.
(d)

proceedings between the parties to a marriage for the approval by a court of a
maintenance agreement or for the revocation of such an approval or for the
registration of a maintenance agreement;

(e)

proceedings between the parties to a marriage for an order or injunction in
circumstances arising out of the marital relationship (other than proceedings
under a law of a State or Territory prescribed for the purposes of section
114AB);

(ea) proceedings between (i)

the parties to a marriage; or

(ii)

if one of the parties to a marriage has died - the other party to the marriage
and the legal persona! representative of the deceased to the marriage,

being proceedings (iii) for the enforcement of, or otherwise in relation to, a maintenance
agreement that has been approved under section 87 and the approval of
which has not been revoked;
(iv)

in relation to a maintenance agreement the approval of which under
section 87 has been revoked; or

(v)

with respect to the enforcement under this Act of a maintenance
agreement that is registered in a court under section 86 or an overseas
maintenance agreement that is registered in a court under regulations made
pursuant to section 89;

(eb) proceedings with respect to the enforcement of a decree made under the
law of an overseas jurisdiction in proceedings of a king referred to in
paragraph (c); or
(f)

any other proceedings (including proceedings with respect to the enforcement of
a decree or the service of process) in relation to concurrent, pending or
completed proceedings of a kind referred to in any of paragraphs (a) to (eb),
including proceedings of such a kind pending at, or completed before, the
commencement of this Act;...

2.7

The Marriage Act 1961 vests power in the Family Court for the provision of:
•

authorisation of marriage of persons under the age of 18, or 16 in exceptional
circumstances (s. 12);
consent by a magistrate where a parent or other person, refuses to consent (s.
16);
re-hearing of applications by a Judge (s. 17); and

•

declaration of legitimacy (s. 92).

2.8
The Child Support (Registration and Collection) Act 1988 and the Child Support
(Assessment) Act 1989 both confer original and appellate jurisdiction on the Family Court in
respect of matters arising under these Acts. The Family Court however, no longer has
jurisdiction to assess or order maintenance for children to whom the Child Support
(Assessment) Act applies. Its role, so far as these children are concerned, is limited to
reviewing applications for re-assessments and other decisions of the Child Support Agency.
2.9
The Family Court has additional jurisdiction under the following Commonwealth Acts
conferred by Parts IV and VII of the Family Court of Australia (Additional Jurisdiction and
Exercise of Powers) Act 1988:
any proceedings arising under the Administrative Decisions (Judicial Review)
Act 1977(s. ISA);
•

any proceedings arising under the Bankruptcy Act 1966 (s. 35A);
proceedings arising under the consumer protection provisions of the Trade
Practices Act 1974 (s. 86B); and
taxation appeals against a decision of the Commissioner of Taxation arising
under the Income Tax Assessment Act 1936 (s. 189).

2.10 The jurisdiction provided by these four Acts gives Judges of the Family Court
opportunity to hear matters which fall outside the scope of their normal work and assists
Federal Court in the exercise of its functions. It should be noted, however, that
jurisdiction conferred by the above Acts may be exercised only upon a transfer
proceedings from the Federal Court to the Family Court.

the
the
the
of

2.11 The Family Court's primary function is to resolve disputes in its family jurisdiction
between parties in accordance with legal principles. Section 43 of the Family Law Act gives
statutory expression to the principles to be applied by the Family Court:

1

Sections 104(1) and 106(1) of the 1988 Act and ss 99(1) and 101(1) of the 1989 Act.
9

43 The Family Court shall, in the exercise of its jurisdiction under this Act,
and any other court exercising jurisdiction under this Act shall, in the exercise
of the jurisdiction, have regard to (a)

the need to preserve and protect the institution of marriage as the union of a man
and a woman to the exclusion of all others voluntarily entered into for life;

(b)

the need to give the widest possible protection and assistance to the family as
the natural and fundamental group unit of society, particularly while it is
responsible for the care and education of dependent children;

(c)

the need to protect the rights of children and to promote their welfare; and

(d)

the means available for assisting parties to a marriage to consider reconciliation
or the improvement of their relationship to each other and to their children.

2.12 The Family Court has not provided clear evidence to the Joint Committee about what
it considers its statutory functions to be. The Court Plan of the Family Court describes its
jurisdiction over matrimonial causes and associated responsibilities as including proceedings
for dissolution of marriage, settlement of property, and custody, guardianship, maintenance
and access in respect of children, together with some less common legal actions."
2.13

The Court Plan also states that the Family Court's objective is:
To serve the interests of the Australian community by providing for the just
and equitable administration of justice in all matters within the Court's
jurisdiction, with emphasis in its family jurisdiction on conciliation of disputes
and the welfare of children.

2.14 The Hon Justice Barblett provided the following brief comment regarding the Family
Court's statutory functions when asked by Senator Reid:
'Obviously, the first function of the Court, just because it is a Court, is to
resolve disputes in family law area between citizens - between married persons
and in relation to all children.
When we come to our statutory duty it is only the way in which that basic duty
is carried out. What the Family Court has done, what is unique in Australia and
what is unique in the world, has been to say that the traditional method of trial

2

Family Court of Australia, The Court Plan, p I.

3

Family Court of Australia, The Court Plan, p 1.
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of all disputes is not appropriate. ... The flavour of the month is the alternative
dispute resolution tag but I do not think we should be worried about labels'.4
2.15 Although the Family Court has not provided the Joint Committee with comprehensive
evidence to date on what it regards as its statutory functions, the Court continues to make the
claim that it does not have enough funding to carry out its functions. In its submission, the
Family Court identified 10 parts of the Family Law Act that it believes it is unable to
implement adequately due to a lack of funding:
1.

s.14 reconciliation counselling. This is usually referred out to a marriage
guidance organisation.

2.

s.16 advertisement of court facilities. Little of this is done.

3.

s.17 provision of certain documents. These suffer from lack of resources
to keep them up to date and published in multiple languages.

4.

s. 19A referral to arbitration. There are no approved arbitrators.

5.

s. 19D referral to arbitration. There are no approved arbitrators.

6.

s. 19J advice about mediation and arbitration. This is not available in other
languages.

7.

Division 3 generally - the extent to which counselling sessions can be
undertaken is limited by resources, not by need. Urgency of need cannot
be responded to in many areas of the country.

8.

s. 62A family reports. These are in the main limited to being ordered at the
Pre-Hearing Conference stage because resources are not available for
interim or earlier reports.

9.

S. 64(12) enforcement officers - none have been appointed.

10. Part VIII property - there is only one conciliation conference in each
matter, regardless of need.
2.16 On 4 August 1995, the Joint Committee requested the Chief Justice to provide a
comprehensive statement about the Court's statutory functions. In response the Chief Justice
stated "(t)he Court's statutory functions are by definition set out in the relevant statutes. The
primary statute is the Family Law Act 1975".6 The Chief Justice also listed other statutes
giving the Court functions, and stated that the functions "will be readily apparent from the
statutes themselves". Despite its requests, the Joint Committee has not received a

4

Transcripts, p. 455.

5

Submission No. 3, Submissions, pp. 28-29.

6

Exhibit 82 p. 1.
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comprehensive statement from the Court about its statutory functions, and the Court has
indicated that there is uncertainty about its statutory functions:
(t)here has been some debate with*the Attorney-General's Department in the
past about what functions the Court is required to perform. Some debate on
this issue occurred before the Committee on 13 (not 12) November 1992 from
which the justice Buckley quotation in your letter is drawn. In relation to
functions like mediation, which were inserted into the Family Law Act and for
which there was no accompanying funding, the Department argued that those
statutory functions were permissive and not mandatory.
There has never been a definitive statement (or any other kind) from the
Government as to which functions are to be regarded as permissive and which
as mandatory.'
2.17 In its submission the Attorney-General's Department identified what it considers to be
the statutory functions of the Family Court:
The statutory obligations of the Court can be summarised as being the provision of counselling, conciliation and reconciliation services
counselling and reconciliation is dealt with in Pail: III and in Part VII
of the Family Law Act
the Court provides negotiation services in relation to property
disputes and other financial matters arising under Part VIII of the
Act
the judicial resolution of disputes
judges and judicial registrars exercise jurisdiction under the Family
Law Act, the Child Support Acts and a range of other Acts within
the Court's additional jurisdiction.
In addition, the Court has the capacity to provide mediation or arbitration of
disputes, but does not have a statutory responsibility to provide such services,
which are available in the private sector.
2.18 The Joint Committee concludes that the statutory functions of the Family Court of
Australia are adequate to meet the Court Plan. In the following chapters, the Joint Committee
considers whether the funding level of the Court is sufficient for it to meet its statutory
functions.

7

Exhibit 82, p. 2.

8

Submission No. 5, Submissions, pp. 180-181.
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3.1
During 1988-89 the Government agreed that the funding of the federal courts and the
Administrative Appeals Tribunal should be changed, with a view to enhancing the
independence of those bodies. The Courts and Tribunals Administration Amendment Act
1989 gave effect to that decision. It provided, inter alia, for the separate administration of the
Family Court.
3.2
Separate administration of the Family Court commenced formally on 1 January 1990,
although many areas of the Court's operations had been subject to independent control for
some time prior to that date.1 Since 1 July 1989 there has been a gradual process of
devolution of functions from the Attorney-General's Department to the Family Court.
3.3
Following the passage of that legislation, an undertaking was given that the AttorneyGeneral's Department would continue to provide a range of services to the Family Court or, if
the Department did not wish to provide certain services, it would negotiate with the Family
Court the cessation of that service and the transfer of funding to enable the Family Court to
assume the responsibility. Over the ensuing years the Attorney-General's Department has
progressively passed on to the Family Court responsibilities for services which it previously
provided. For example, in 1992-93 the Court received funds transferred from the AttorneyGeneral's Department for functions devolved to it in relation to personnel management," and
recently the Department ceased to provide mainframe computer services, transferring funding
to the Court to enable it to purchase a bureau service from a third party/
3.4
In its evidence to the Joint Committee the Attorney-General's Department noted that
the only significant function that it now performs on behalf of the Family Court is the
construction of major Commonwealth-shared court buildings. That function is retained
because the court buildings are shared '...and because it would be inefficient for each court to
seek to develop the particular expertise that you need to design, fund and build'.
3.5
Although the Attorney-General has ministerial responsibility for the administration of
the Family Law Act, the Chief Justice is responsible for the effective use of the monies
appropriated by the Parliament for the operation of the Family Court. The Chief Justice is

1

Submission No. 5, Submissions, Vol. l , p . 176.

2

Submission No. 5, Submissions, Vol. 1, p. 178.

3

Transcripts, p. 362.

4

Transcripts, p. 362.
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required to report annually to the Attorney-General in relation to the management of the
administrative affairs of the Court.5
3.6
The Chief Justice is assisted in the management of the administrative affairs of the
Family Court by the Chief Executive Officer. This position was created in early 1990, after
the terms of reference of the Buckley Review were written, but before the outcome of the
Review. The current Chief Executive Officer, Mr Len Glare, became acting Chief Executive
Officer in early 1990. Prior to the creation of the position of Chief Executive Officer, the
functions of the position were performed by the Principal Registrar of the Family Court who
was legally qualified. !

3.7
Late in 1988, in anticipation of the Family Court becoming administratively
independent of the Attorney-General's Department, the Chief Justice, the Hon Alastair
Nicholson AO RFD, proposed, and the then Attorney-General, the Hon Lionel Bo wen MP,
agreed that there should be a comprehensive review of the operations of the Court to enable
appropriate arrangements to be made for its future needs.
3.8
On the establishment of separate administration it was recognised by the AttorneyGeneral's Department that there would be some costs that should be included in the Family
Court's running costs. For that reason, $0.71m was provided to the Court in the 1989-90
Budget, in addition to $2,530 million which was provided for the Court's ex-nuptial children
jurisdiction, for additional counselling services for child support cases and for work
associated with the Darwin and Parramatta registries. The Attorney-General wrote to the
Chief Justice to advise him of the additional amount to be provided to the Court and to
confirm that a review was to be held with the object of determining the proper level of
funding that the Family Court required to carry on its operations.
3.9
The Review, chaired by the Hon Justice Buckley, commenced on 1 July 1989. The
Review team consisted of a Steering Committee9 and a Working Party.' Its purpose was:

5

Submission No. 5, Submissions, Vol. l , p . 373.

6

Submission No. 5, Submissions, Vol. 1, p. 172.

7

Report of the Working Party on the Review of the Family Court, p. 1.

8

Submission No. 5, Submissions, Vol. 1, p. 176.

9

The Steering Committee comprised the Chief Justice, the Hon Alastair Nicholson; the Deputy Chief
Justice, the Hon Alan Barblett; the Chairman of the Working Parly, the Hon Justice Neil Buckley; the
then Secretary of the Attorney General's Department, Mr Alan Rose; a First Assistant Secretary from
Department of Finance, Mr Eric Thorn and a former Acting Principal Registrar of the Family Court,
Mr Chris Spink. On his appointment as Acting Chief Executive Officer on 1 January 1990, Mr Len
Glare, was coopted to the Steering Committee, Report of the Working Party on the Review of the
Family Court, p. xiv.

To assess the requisite services of the Court and the effectiveness and
efficiency of the Court's existing operational arrangements and structures for
delivering the services required of the Court by the relevant legislation with a
view to making relevant recommendations to the Chief Justice and the
Attorney-General on how improvements can be made and making a detailed
costing of them.
3.10 In June 1990 the Attorney-General wrote to the Chief Justice regarding new policy
proposals put forward by the Family Court, noting that several of the proposals related to
matters which were within the scope of the Buckley Review. He wrote:
You will recall that, when my predecessor wrote to you on 5 July 1989
concerning an increase in the funding for the Court and future funding
arrangements, one of the conditions upon which that increased funding was to
be made available was that the Review be undertaken. It was made clear in that
letter that the Review was intended to provide the Court with a forum in which
to argue and demonstrate any deficiencies in funding and a basis from which to
negotiate on future funding.
3.11 Not all of the recommendations of the Report of the Working Party were endorsed by
the Review's Steering Committee, and the Steering Committee agreed to disband the Review
without completing a final report, on the basis that a summary of the Working Party's Report
would be prepared to enable the Government to focus on the issues that required
consideration. The Chief Justice authorised the publication of the Report of the Working
Party and presented it to the Attorney-General in September 1990.
3.12 The Attorney-General's Department advised the previous joint committee that it was
agreed at the fmai meeting of the Steering Committee on 12 October 1990 that the Report
was to be regarded as nothing more than the Report of the Working Party and not as the
report of the Review itself. Further, the Attorney-General's Department was critical of the
form of the Workmg Party's Report. In a letter to the previous joint committee the Deputy
Secretary of the Department advised:
In the Department's view the report was too long to enable the AttorneyGeneral to gain a ready understanding of the major issues, and did not
adequately identify problems, make recommendations and provide future plans

10

The Working Party, chaired by the Hon Justice Neil Buckley, comprised Mr David Halligan, Registrar
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to resolve those problems. Moreover, both the Department and the Department
of Finance were critical of the ongoing failure of the working party report to
include any proper detailed costings of each of its recommendations.14
3.13 From its own reading of the Working Party's Report (Buckley Report), the Joint
Committee can understand the concerns of the Attorney-General's Department in relation to
the document. It is a lengthy document which is structured in a way which does not readily
lend itself to analysis. The conclusions and recommendations are not arranged in any
hierarchy and nowhere are there any specific costings.
3.14 There does not appear to have been a precise objective established for the Review.
The Attorney-General appeared to be of the view that the Review was to establish the level of
Court activity and appropriate funding. The Court appears to have taken a much broader view
of its task and produced a more detailed review of its functions than was envisaged or
required by the Attorney-General.
3.15 The Joint Committee notes from the terms of reference of the Review that the Court
was to undertake a review which had two quite distinct purposes:
to assess the services of the Court and establish an appropriate level of funding,
and
to assess the effectiveness and efficiency of the Court's existing operational
arrangements and service delivery structures, with a view to making
recommendations for, and costing of, improvements.
3.16 If the Court had produced two separate documents, one a concise document required
for the purposes expressed by the Attorney-General and which demonstrated the Court's
requirements and justified appropriate funding, and the other an internal workmg document
which contained much of the detail in the Buckley Report, the Joint Committee considers that
there may have been a better outcome for the Court.
3.17 The Family Court itself noted in evidence that the Buckley Report '...did not address
workload issues and baseline funding...' but that '..it confined itself to organisational,
operational and procedural improvements'.
3.18 The Buckley Report made detailed recommendations for change in relation to the
following areas:
the restructuring of the organisation of the Family Court into three regional
administrations;
the lack of standardised practices throughout the Court's registries;
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the non-existence of corporate and information technology plans;
the lack of staff training for Court personnel;
the failure to set performance standards for all levels of the Court's operations;
deficiencies in the management and control of the counselling service;
deficiencies in the operation and efficiency of each registry; and
•

a lack of adequate statistical and management information.

3.19 The Family Court proceeded to implement most of the recommendations of the
Buckley Report despite corresponding funds not being made available. The Report's
recommendations were costed at $3.4m but only $l.2m was provided. The Family Court
claimed that because of the interdependence of many of the recommendations, '...it was not
feasible to implement them only to the extent of funding'.17 It has consistently expressed its
concern that the Buckley Report recommendations were not funded and were not able to be
folly implemented.
3.20 The Joint Committee is concerned that the Family Court accords the Buckley Report a
significance not attached to it by the Attorney-General's Department or the Department of
Finance. The Court refers to the 'numerous recommendations for efficiency' made in the
Report but omits mention of any evaluation mechanisms. The Joint Committee considers that
the Report's failure to address workload issues and baseline funding has contributed to
subsequent disputes over the Court's funding.

3.21 Prior to 1 January 1990, the Family Court was administered by the Attorney-General's
Department, Funds were allocated to the Family Court by the Attorney-General's Department
from the Courts and Tribunals Administration funding which also provided funds for the
Federal Court, the Administrative Appeals and Security Appeals Tribunals, and the ACT
Supreme and Magistrates Courts.
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3.22 In the period after self-administration was introduced the Family Court claimed that it
did not get adequate funds to assume the extra functions which came to it from the
Government's decision to make the Court administratively independent.20
3.23 The Chief Executive Officer of the Family Court recalled this period of disputation
over what resources should come to the Court from the Attorney-General's Department, but
noted that '[o]ver a long period of time...most of those matters were settled'.21 He stated in
recent evidence to the Joint Committee that while the central office staff have to engage in a
wide range of policy work and be expert in many areas, they cope with those demands and
are developing quite well.
3.24 The Attorney-General's Department notes that for a period there was '...some
significant disagreement between the Court and the Department...about the appropriateness of
the Court's funding...' but that there was a point where '...the Department of Finance, the
Attorney-General's Department, the Court and ultimately the Chief Justice and the AttorneyGeneral came to an agreement to draw the line.'
3.25 The Buckley Report recommended, inter alia, fundamental changes to the way in
which the Family Court was administered. It recommended that funding be provided to the
Court to deal with deficiencies in its management and administrative structures:
The Department of Finance assessed some of this funding as being required
merely to bring the Court's budget to a viable base level to service its workload
and the Minister for Finance endorsed an increase of $0.6 million in the Court's
1991-92 budget allocation and an additional $0,222 million in 1992.
Funding for mediation was seen by the Department of Finance as amenable to a
resource agreement between the Court and the Department of Finance.
The remainder of the funding identified by the Working Party was classified as
being required to implement new policy initiatives to improve administrative
support and Court counselling.
3.26 The Government subsequently provided funding of $1.2m in the 1991-92 Budget, and
$0.9m from 1992-93 onwards for a management improvement program for the Court. The
Department of Finance expected that the benefits of these investments would accrue to the
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Court in part by way of operational savings in running costs.25 The Court claimed that the
funding only partly met its ongoing costs.
3.27 The Court sought, without success, an amount of $1,535 million in ongoing funding
in the 1992-93 New Policy Proposals to fully implement those recommendations of the
Buckley Report which related to the management of the Court.27
3.28 The Joint Committee is concerned by the actions of the Family Court in implementing
the Buckley Report's recommendations, whatever their perceived merit, without funding
being approved or any undertaking having been given in relation to funding.

3.29

The Buckley Report recommended that:
d. 12-18 months after implementation of recommendations has commenced,
the Chief Justice appoint a committee to evaluate and to prepare a report on the
progress of the implementation of those recommendations;
e. the committee include those members of the working Party who are then
available to participate, and a representative of the Implementation
Committee."

3.30 These recommendations were accepted by the Chief Justice and an evaluation of the
implementation of the Report's recommendations commenced in July 1995 under the
leadership of the Hon Justice Buckley, the Chair of the original Workmg Party. The terms of
reference for the evaluation cover:
the division of functions between the Office of the Chief Executive and
Regional Offices, the extent to which powers should be devolved to Registry
Managers, and the adequacy of the Court's staffing in relation to policy
formulation and the development of operational procedures;
• whether there should be some form of amalgamation of Registries;
the consideration of alternative means of providing dispute resolution; and
the standardisation and equitable provision of the Court's services throughout
Australia.
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3.31 The Hon Justice Buckley is being assisted in the evaluation by Professor Peter
Coaldrake, Deputy Vice-Chancellor of the Queensland University of Technology. The Family
Court notes that 'Professor Coaldrake will pursue his enquiries as a consultant independently,
but in consultation with the Hon Justice Buckley...and that he will be provided with
administrative support from the Chief Justice's Chambers.' Justice Buckley is to report
directly to the Chief Justice. The evaluation is not yet completed.
3.32 The Attorney-General's Department acknowledges that there are various models for
review and evaluation and considers that '...the choice of how the Court decides to review an
aspect of its operations is...largely a matter for the Court to decide and then to stand
accountable for the product that it produces'.
3.33 Due to the fact that the Buckley Review was conducted by the Family Court and given
the difficulties associated with the Review, the Joint Committee is concerned about the
appropriateness and effectiveness of the Court's undertaking an evaluation of the
implementation of its own Review. Furthermore the Joint Committee is concerned that future
reviews of the Family Court's operations in the light of the recommendations contamed in this
report may be conducted and evaluated internally. Such review practices are unacceptable
when managers and management systems, are required to be efficient, accountable and to
meet performance and delivery standards.

Family Court of Australia, which are external to the Court, and the Attorney-
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4.1
In 1989-90 funding was provided to cover running costs and other services items, and
funding to cover operating expenses was provided in the 1990-91 Budget. Since 1989-90 the
Family Court has been operating directly in a running cost environment, and has had the
opportunity to take advantage of the flexibilities of the running costs arrangements. In the last
financial year the net cost of services of the Family Court was $97.3 million with the running
cost budget of the Family Court in 1995-96 being approximately $67 million.1 The increases
in the running costs and property allocations for the previous five years are shown at
Appendix 6.

4.2
The standard budgeting structure now in place for most departments and authorities
consists of the following:
running costs budgets which generally incorporate all operating costs such as
salaries, administrative expenses, property operating expenses and, for some
agencies, the costs to the Commonwealth of employees' superannuation
entitlements;
other services which typically includes a separate provision for the costs of
litigation and other legal services as well as for associated and other forms of
compensation;
property acquisitions, buildings, worts, plant and equipment, if necessary, and
itemised as required.
4.3
Property operating expenses became part of the running costs appropriation for most
departments and agencies from 1 July 1992. The Family Court, in recognition of the special
purpose nature of its property, was excluded from this exercise and has retained property
operating expenses as a separate item. Running costs, including property operating expenses,
are the major components of the Family Court's expenditure.
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4.4
Outside the budgetary process the Family Court has two main channels open to it for
the supply of additional resources:
(i)

The first is through the new policy proposals process whereby the
Attorney-General can seek funds for new expenditure (for example
additional Family Court registries, new computer systems, etc) from
Cabinet during the Budget process.

(ii)

The second channel is through the Department of Finance which has some
discretion, conferred upon it by the Government, to vary resource levels
within and across years in accordance with guidelines. Different
arrangements apply to the adjustment of each element of the Family
Court's total budget allocation.

4.5
The Department of Finance may authorise an increase which it sees as being required
under the Government's existing policies to provide a level of resources sufficient to enable
the Court to meet its workload and discharge its functions to the required standards. It has no
authority to vary resource levels for those proposals considered but not supported by
Cabinet.

4.6
The Family Court obtains its funding base through an established mechanism which is
applicable to all Commonwealth agencies. That process has a demonstrated capacity to
provide an appropriate level of funds for the services that the Parliament requires an agency
to perform.
4.7

The general basis on which the Family Court's funding is determined is as follows:
the Court's budget is set at a level which means that it is fully funded for
demonstrated workload and activity levels; and
•

future increases are negotiated by the Court with the Department of Finance in
accordance with the usual processes applicable to such matters as agreed, and
may be approached in any of the following ways:
-

by direct negotiation with the Department of Finance in accordance with
the running costs rules as they apply from time to time to all Budgetfunded Departments, agencies and Courts and, in particular, by
renegotiation of the current workload formula settled between the
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Family Court and the Department of Finance in the course of the most
recent discussions;
by submitting new policy proposals in the usual pre-Budget preparations
for consideration by Government;
-

by bidding for additional funding in the context of any new legislative or
administrative proposals being considered by Government in so far as
they affect the Family Court; or
by negotiating with the Attorney-General's Department the transfer of
further funds consequent upon any further Devolution of administrative
functions from that Department to the Family Court.'

4.8
As a result, the amount appropriated for operating the Family Court in any year
includes a number of adjustments to the amount appropriated in the preceding year.
Running costs

arrangements

4.9
The Family Court has the ability to move resources between salary and administrative
items. It has the ability to reallocate staff and other resources between registries and other
offices as new priorities emerge. The Court can borrow from the next financial year up to six
per cent of its running costs allocation or carry over up to ten per cent of its budget. It can
also access multi-year borrowings to fund new initiatives or activities where it believes that
efficiency gains can be achieved.
4.10 Carryovers allow the Court to carry forward unspent running costs funds from one
financial year to the next up to a limit of six per cent of its total approved running costs
budget. Multiple year carryover is a facility that allows the building up of quarantined funds,
over a number of years, to enable long-term planning initiatives to be funded from within
long-term running costs appropriations. Multiple year carryovers need to be negotiated
through a resource agreement with the Department of Finance.
4.11 Borrowings allow the Court to bring forward funding from forward year estimates to
meet current requirements and to 'pay back' the funds through a reduction in the forward year
estimate. Running costs arrangements provide for single year or multiple year borrowings.
Multiple year borrowings arrangements must be negotiated through a resource agreement
between the Court and the Department of Finance. Any savings through greater efficiency
would normally be shared between the agency and the budget.
4.12 Threshold arrangements operate within the running costs arrangements to ensure that
the Court absorbs minor cost increases and to eliminate the pursuit of minor bids and savings
by the Department of Finance. Requests for adjustments to running costs estimates will only
be considered where:
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non-recurring adjustments individually exceed one per cent, or in special cases
jointly exceed one per cent; of the total running costs provision, or
ongoing workload changes exceed 0.5 per cent of the running costs provision.8

4.13 The Government allocates a base level of funding within the running costs
arrangements and changes that level incrementally as new policies or savings are agreed.9
4A4 The Family Court's contention is that it is in a poor financial position, in part, because
it has never been adequately funded for an appropriate level of operation in respect of its
statutory responsibilities and that an appropriate level of baseline funding has never been
properly assessed.
4.15 As the Joint Committee notes in the preceding chapter, the Family Court may have
found itself in a better position had it taken the opportunity provided by the Buckley Review
to establish any deficiencies in funding. Notwithstanding this, the Department of Finance
states in evidence that in recent times the Family Court has not made the kind of approaches
regarding inadequate levels of baseline funding that it felt constrained to make in 1991-92.
4.16

In November 1992 the Department of Finance agreed to increase the Family Court's
1 "7

running costs base by $2,022 million beginning with the year 1992-93. The Department
also agreed to waive the repayment of borrowings of $1,185 million. Most of the additional
funds approved resulted from the application of an amended workload formula developed
within the context of the running cost budgeting rules. In evidence given in 1994, the Court
agreed that these additional funds improved its situation considerably.
4.17 In June 1995 the Family Court welcomed the substantial funds foreshadowed in the
Justice Statement of May 1995, repeating that baseline funding is still considered inadequate,
but that the funds to be provided would ameliorate the situation to some extent. In July
1995 the Court maintained that its running costs base was inadequate by about S2.1m. It
stated that its position remained critical and that it was impossible for it to continue to
provide the level of services for which is was funded in 1992-93, '...largely due to the effect
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of the efficiency dividend in the intervening years and more recent Cabinet decisions to
reduce running costs in 1995-96'.'6 As the Court explained it:
...we have borrowed $1.2 million from 1995-96 to cover us in 1994-95. We did
have an overspend the previous year of about $1 million, which we covered by
the unusual device of transferring, with the Department of Finance's approval,
some money from our property operating expenses...We are still in the
situation of carrying forward $1.2 million.17
4.18 The Court claims that the efficiency dividend, combined with the 1995-96 Cabinet
decisions to reduce the running costs base by two per cent across the board and by one per
cent as an offset for funds to be received in the new policy process, has reduced the Court's
running costs base by a total of $3.04 million over the last three financial years. The Court
claims that, without taking into account the funds from the Justice Statement, the Court's
projected deficit for 1995-96 of $2,1 million indicates that the Court has made some savings
within its running costs budget. Some of the areas addressed to provide savings include the
centralisation in Sydney of personnel and pay processing functions and contracts for national
1 ft

providers for security, travel and court reporting.
4.19 In May 1995 the Prime Minister announced the Government's Justice Statement. In
1995-96 the total funding provided to the Family Court by the Justice Statement is $6,758
million. Of this, $1,027 million is for property operating expenses and $5,731 million is for
running costs. The breakdown of the running costs figure is $3,648 million for salaries and
$2,083 million for administrative expenses. The accompanying one per cent reduction in the
running costs figure (to offset new policy proposals) results in a net running costs figure of
$5,176 million.19
4.20 The most recent figures provided by the Court, taking the Justice Statement funds into
account, indicate that the Court now proposes to budget for a running costs deficit of
$1,066 million in 1995-96.20
Workload

resourcing

formula

4.21 The Department of Finance is authorised by the Government to vary the Family
Court's budget provision according to changes in the demand for its services." The
Department of Finance and the Family Court have entered into an agreement where resources
are automatically adjusted on the basis of movements in the Family Court's workload as
measured by an agreed workload formula. This agreement is subject to the threshold
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arrangements, although the Attorney-General's Department considers that it would be
desirable to reassess the thresholds that apply before variations to the formula are invoked.22
4.22 The workload resourcing formula measures the percentage change in workload and
applies that percentage to staff levels of the Family Court to determine the variation in
resources. The mathematical workload formula is at Appendix 7. The process is retrospective
and any additional funds calculated using this formula are not received by the Family Court
until the year following the calculation.
4.23 While the workload formula provides an agreed basis for incremental change from
year to year, it is not designed to ascertain whether baseline funding is appropriate to the
task." What it does provide is a degree of certainty for managers of the Family Court as to
the funding that will be available and the basis on which the resources will be provided/ 3 The
workload formula does not identify resources to be allocated to a particular region or a
particular activity within the Court. Once the resources are appropriated, it is the Court's
responsibility to determine, within the general running costs arrangements, how the money
will be spent.
4.24 The running costs system allows ongoing review of the workload formula."" The
Family Court acknowledges the progress made in relation to the Court's funding by the
development of the workload formula approach in conjunction with the Department of
Finance. The formula is considered by the Court to be generally adequate to fund services
provided in response to changes in workload. With the encouragement of the Department of
Finance, the Court is continuing to work to refine the formula and validate its results.
4.25 The Department of Finance has invited the Family Court to make submissions
outlining its current concerns about the formula, including the weighting for voluntary
counselling and the exclusion from the formula of judges and their support staff. The Court is
also concerned that not all workload increases associated with the new policy proposals
approved as a result of the Justice Statement will be covered by the formula in its present
form. It is the contention of the Court that some workload increases are not measured
appropriately by the formula or recognised by it at all.29 There is evidence to suggest that
depending on the final draft of the Family Law Reform Bill, there may be further increases in
the workload of the Court.
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4.26 The Department of Finance considers that in a number of areas the formula might be
improved. This includes reassessing the weightings applied to different categories of tasks
within the formula. The Department of Finance also notes that the formula does not provide a
precise measure of the actual workload facing the Court at a given time.31 In an expression of
its willingness to explore improvements to the formula with the Court, the Department of
Finance states that it would like to assess
...whether the formula can be adapted to provide more robust forward-looking
projections of future workload so that the court can be funded on the basis of
its expected future workload, instead of the workload that actually applied in a
previous period- In our view this would aid medium term planning but, clearly,
it increases the complexity of the formula and places an added demand on the
court to generate data."
4.27 The Joint Committee recognises that there may be a trade off between improving the
accuracy and sophistication of the formula and its responsiveness to the Court's needs and the
need to keep the arrangement simple and easily understood. However, the Joint Committee
notes that the Court is free to negotiate improvements to the formula, and considers the
Family Court to be adequately resourced to undertake its statutory functions.

where the Family Court of Australia believes that changing circumstances have
resulted in a variation to its workloads, it should negotiate appropriate changes to

4.29 To the extent that the Family Court considers that it cannot fund a new project from
existing resource levels, it has two options available to it. The Court must seek new money
through the new policy process or fund the project out of future growth or economies through
a resource agreement with the Department of Finance. J
4.30 A resource agreement between the Department of Finance and an agency is defined
an agreement whereby resources are provided in return for an undertaking by the agency
act in accordance with the terms of the agreement. The objective of such agreements is
provide flexibility in the use of resources to enhance program outcomes. The process
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as
to
to
is

particularly appropriate for a proposal that is expected to produce savings in the medium term
but which might have an additional cost in the short term/ 5
4.31 Such agreements usually involve the Department of Finance increasing the agency's
current year budget provision, with a corresponding reduction in the estimates for the forward
years to fund, for example, an information technology development which will generate
operational savings for the agency sufficient to offset the investment and provide some
additional return. This return possibly could include some increase in client services.J
4.32 The Department of Finance notes, in evidence given to the previous joint committee
in 1992, that a resource agreement would have been relevant to the Family Court's desire for
additional resources to complete the implementation of the management improvement
program flowing from the 1990 Buckley Review of the Family Court. An agreement could
have been applied to fund any elements of the program which entailed improvements in the
Court's efficiency and productivity. The savings in the Court's operating costs would have
been offset against the implementation costs. If management improvements in any agency
cannot pay for themselves in this way, they and their funding generally need to become a
matter for government to consider.
4.33 Mediation is another area that the Department of Finance highlighted in 1992 as being
potentially suitable for the application of a resource agreement. The Department of Finance
argues that if effective mediation reduced the demand on the Family Court's more formal
processes and on the time of the judiciary, then there would be expected reductions in costs
for the Court as well as its clients:
These eventual savings for the Court would enable it to accommodate to the
reductions in its funding levels for future years which would be required under
the resource agreement to offset the initial set-up funding. In this event it
would not be necessary for mediation initiatives to be treated as new policy for
funding purposes because their impact on the Court's running costs over time
would be neutral.
4.34 Of course, there are some projects for which a resource agreement is not appropriate.
This is the case where no savings are likely in the future or the amount involved is too great
for the Family Court to manage through a resource agreement. In such cases, a decision on
whether additional funds should be provided is made by the Government.
4.35 In 1993, the Department of Finance entered into two resource agreements with the
Family Court. The first agreement was to enable the Court to replace its Biackstone computer
hardware which was obsolete and suffering from capacity and technical support problems.
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The agreement involved the initial allocation of funds in 1993-94 to acquire the new
equipment on the basis that this allocation would be fully offset by reductions to the Court's
future budget provision in the years from 1994-95 to 1997-98. The Department of Finance
expected that 'the efficiency savings flowing from these technology enhancements [would]
offset the future reductions in the Court's budget'.40
4.36 The second resource agreement was a Section 35 Agreement which took effect from
the 1993-94 Budget. This arrangement, a standard agreement applicable to other agencies
whereby receipts in accordance with the agreement are retained by the agency, provides
further flexibility and incentives to reduce the Family Court's call on the Budget. Section 35
receipts for the Court for 1993-94 were approximately $180,000, and are estimated at
$120,000 in future years. A proposal by the Family Court for a resource agreement for the
provision of video-conferencing facilities was supported by the Attorney-General's
Department, however the Department of Finance advised the Committee that the Court
decided not to proceed with the resource agreement.
4.37 Evidence from the Community and Public Sector Union suggests that many of the
Court's functions could be streamlined through appropriate technology. The Union considers
that there could be a much greater investment in long-term planning for efficient
technology. The Family Court states that it was aware that it could give no assurances in
regard to its total efficiency and cites shortage of funding as preventing the attainment of
greater efficiencies in areas like technology and computerisation.
4 3 8 The Family Court informed the Joint Committee that the major deficiency in its
Biackstone system software is that it does not have a built-in management information
system. It is envisaged that a proposed new system would build in management,
accountability and reporting requirements. 5 The Court claims that it still has a long way to
go in this area because funding has not been available to proceed with sufficient speed to
provide satisfactory, computer-based information systems drawing on computerised
operational systems.
4.39 While the Court has taken the decision that the existing system will be replaced by a
completely new system, the timing and cost details have yet to be determined. The Court
reports that it has '...earmarked some pretty meagre resources to start the process of changing
r 46

over.
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4.41 In the case of new policy initiated by the Government which affects the Family Court,
the new policy proposal is developed by the Attorney-General's Department which bids for
resources through the new policy proposals process. The Department of Finance is involved
together with other portfolios in commenting on those resource requests. The process requires
consultation and agreement with the Family Court as to the amount sought for Court
resources. For some agreed new policies, the Family Court's workload resourcing formula
makes automatic, non-debated adjustments to the Court's funding. Where new poiicy may
fundamentally change the operations or processes of the Court, the Department of Finance
reassesses and revises the workload formula as necessary.
4.42 The Family Court itself has the capacity to bring forward for consideration by the
Attorney-General, and if he or she so decides, by Cabinet, its own new policy proposals. The
Court is responsible for the preparation and submission to the Attorney-General of its new
policy proposals. The success or otherwise of such proposals is dependent on the priority
given to those proposals by the Attorney-General relative to other new policy proposals that
are developed within the portfolio, and by Cabinet relative to proposals from all portfolios.
4.43 The Attorney-General's Department notes that the Court submitted new policy
proposals for the establishment of new registry facilities in a number of locations (following
recommendations in the Buckley Report), and in relation to the establishment of new services
such as the provision of a mediation service pilot. While there is an acknowledgment by the
Department that it is a matter for the Court as to how it seeks to finance projects such as the
provision of new facilities and resources, the Department is of the opinion that in some of
these cases the matters would have been more appropriately dealt with by resource
agreements negotiated with the Department of Finance.

4A4
The efficiency dividend is an element of the running costs arrangements which are
themselves a major component of the continuing reform of Commonwealth public sector
management. Underlying the application of the dividend is that:
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there is an obligation on public sector managers to seek ongoing efficiencies;
public sector reforms have provided the means by which these efficiencies can
rated; and
•

the Government, as owner of agency operations, has a right to share in the
efficiencies and to redirect a portion of them to other areas of priority.51

4.45 The efficiency dividend is applied to the gross running costs in government-funded
agencies generally, and the level of the dividend currently applying to the Family Court is
1.25 per cent. The dividend is currently not applied to property operating expenses which are
appropriated separately/"
4A6 While measurement of productivity in the public sector, and in the service sector
generally, is acknowledged as being difficult to achieve, the Department of Finance has
developed a methodology to measure productivity and has determined that there was a 2.5 per
cent per annum improvement in labour productivity over the period 1987-88 to 1991-92. This
figure exceeds the level of the efficiency dividend. While the rate is not specifically linked to
a productivity measure, it is clear that agencies have shared in the efficiency gains over that
period.3
4.47 In relation to the efficiency dividend itself, the Joint Committee agrees with the 1994
Report of the Standing Committee on Banking, Finance and Public Administration, (Banking
Committee) Stand and Deliver, that the flexibilities available under the running costs
arrangements provide managers with the means to achieve ongoing efficiencies and that
managers have an obligation to achieve them. The devolution of responsibility for resource
decisions to agencies and the guarantee of funding requires that there be a mechanism to
ensure that managers focus on achieving efficiencies and return a share of those gains to
government: 'The efficiency dividend performs this role in a simple, cost-effective manner.''"*'
4.48 The Banking Committee Report considers whether the efficiency dividend has
become institutionalised through agencies simply looking for savings to outlays rather than
focussing on increasing efficiencies. It notes that 'some agencies still appear to be adopting
the approach...of eliminating activities that they can do without as opposed to looking for
improvements in the productivity of the core business of agencies'. % That Report notes that
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the Family Court was one of the few organisations to claim an instance where quality of
service has declined as a result of cuts arising from the efficiency dividend. The closure of the
Gold Coast counselling service is identified as a measure taken which resulted in a decline in
service. 56
4.49 The Family Law Act states that the Court '...shall, as far as practicable, make
[counselling] facilities available...'.57 The Chief Justice considers that the provision of
counselling facilities is a 'permissive' function under the Act in that '...it only need be done if
it is practicable'. The Joint Committee does not accept the Chief justice's view that io make
counselling facilities available is a permissive function. The Joint Committee considers that it
is a mandatory function under the terms of the legislation but that the words 'as far as
practicable' allow for limitations, including resource and geographical limitations, and the
possible need for the Court to prioritise its resources.
4.50 The Joint Committee notes that it is for the Court to decide its priorities. While the
Court understandably seeks to enhance the level of its services, it must take responsibility for
the financing of such services and not seek to lay the responsibility elsewhere. The Joint
Committee is concerned that the Court tends to view the efficiency dividend as a cut in
funding rather than what it is intended to be: an incentive to take full advantage of the
flexibilities offered under the running costs arrangements to ensure that the efficiency
dividend obligations are being met through genuine efficiencies. The efficiency dividend is
considered by the Family Court to be the substantial underlying factor in the Court's current
dissatisfaction with its financial position."'
4.51 The Family Court contends that it should be exempt from the application of the
efficiency dividend because it is driven by demand for services and does not have the
flexibility to cut out a policy area or activity. Moreover, it argues that it is a small
organisation and unduly affected by the efficiency dividend because of the lack of capacity to
absorb it.60 The Banking, Committee states in its report that it is not convinced that small
agencies should be exempt from the efficiency dividend. However it recommends that the
next review of the efficiency dividend (after the 1996-97 Budget) '...focus particularly on the
situation of small agencies.
4.52 While the Department of Finance acknowledges that small agencies have less
flexibility than large agencies, " the Family Court, like other budget funded agencies, is
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expected to manage its workloads within its agreed budget cover. Some special allowances
are made for the Court: for instance, the efficiency dividend is not applied to the salaries and
allowances of Judges and Judicial Registrars. The Joint Committee does not consider that
the Family Court should be exempt from the application of the efficiency dividend, but
wishes to ensure that the independence of the Court remains unaffected.

4.54 Under the current arrangements, the Family Court receives additional funding for
property operating expenses from two sources, namely the workload formula and ongoing
funding for existing leased properties. Through the workload formula, the Family Court
receives additional funding for property operating expenses to finance the Court's increasing
property requirements resulting from its increased workload. The Family Court now has the
facility to 'bank' workload property operating expenses funds with the Consolidated Revenue
Fund that are surplus to its current needs. These funds can then be called upon at a future
point in time when the Court incurs a large property expense.
4.55 The flexibilities provided through this banking facility should assist the Family Court
in funding the establishment of additional registries to address changing geographical
workload priorities. The Court in its plan to open a new sub-registry in the Gold Coast area
utilised the property operating expenses component of the workload formula.
4.56 In relation to the funding of existing leased properties, the Department of Finance
considers that the zero-based estimates approach utilises none of the potential flexibilities
inherent in the budgeting and management framework and that the area requires further
review and streamlining. However the Department is conscious of the fact that:
...any variation to the existing arrangements must take into account the specific
purpose nature of some of the Court's properties...court buildings often feature
characteristics (eg. large purpose built court rooms, security measures) which
reduce the flexibility of the Court to financially manage its properties.
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4.57 Since 1991 the Family Court has enjoyed administrative and financial independence.
It is responsible for handling its own resources and taking its own decisions on staffing and
finance. The Court is expected to adopt modern management techniques to maximise the
efficient use of the resources available to it. The budgeting and management framework
within which the Family Court operates is designed to facilitate flexibility and accountability:
hence the consolidation of funding for staffing and other operational costs into a single
running costs budget provision for the Court.
4.58 As well as encouraging accountability, the framework is also intended to encourage
management efficiency and innovation. Agencies able to find ways and means to satisfy the
Government's operational and service standards more cheaply than is implicit in their budget
provisions are, within limits, able to allocate their resource savings to trial new approaches or
extend services. The expectation is, of course, that agencies will first ensure that the
Government's requirements are met before redeploying any surplus resources they may be
able to generate. The Family Court's reallocation of resources to pursue innovations such as
mediation and the extension of pre-existing service levels such as extending the geographical
spread of its registry services needs to be viewed in this light.

4.59 The Family Court's budget is framed to accommodate the Government's intentions
regarding the scope and level of its operations and services, but the Court's management is
left to determine its priorities and allocate its resources as it sees fit within this broad
provision. In its 1990-91 Annual Report the Family Court asserts that government
indifference to the Court left it in a position where it did not have the resources to perform its
functions at the level of service built up over previous years. Similar comments were made
in the Court's original submission to the Joint Committee.
4.60 In 1992, the Attorney-General's Department offered to assist the Court to put forward
arguments to the Department of Finance about an appropriate level of funding for the Court.
The Chief Justice advised the Attorney-General's Department that the Court was underfunded
for present workload and activity levels by about $3.-5 million to $2.0 million. Subsequently,
the Family Court presented its claims for additional funds, and the Department of Finance
agreed that an amount of $2,022 million should be provided in 1992-93 and included in the
forward estimates of the Court for out-years, and that the amount of $ 1.185 million borrowed
by the Court for expenditure in 1992-92 should be waived. The Attorney-General's
Department took the view that all of the additional amounts provided to the Family Court
were determined by running costs rules and that the allocation of funds was:
...evidence of the capacity and flexibility of those rules to ensure that agencies
are adequately funded for the work that they are required to do - at a standard
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regarded by the Government as appropriate. The additional funds...provided
[were] no more than the Court could have negotiated in the pre-Budget
discussions with the Department of Finance1.68
4.61 It was at the end of this process that the Chief Justice confirmed, on behalf of the
Court, that the additional funding, and the associated process for the resolution of ihe few
outstanding issues, met the level of funding necessary for the Court to maintain the level of
service that it provided in 1991-92.6** The last words are significant because they are a
qualification. The Attorney-General's Department notes that the Chief Justice would have
liked to provide services at a higher level and that that would have required additional funds.
However the Department stresses that there was a clear agreement that the funding was there
to perform all functions required at the standards then prevailing. The view of the
Department remains Family Court is adequately resourced to meet its statutory obligations.71
4.62 Since that time new functions and projects have been taken on and there have been
changes in the workload. Each of those changes has been funded either via the workload
formula or through funding under the new policy process, and in each case has been the
subject of negotiation, consultation and eventually agreement between the Government and
the Court. However in its submission of April 1994, the Court, while acknowledging that
some areas previously considered to be inadequately funded had been settled during the
intervening period, concludes that:
Although the Court's financial position is now under control in relative terms
(in that it is not so heavily locked into borrowing from future years), its
underlying situation is still unsatisfactory.
4.63 The Family Court notes mat the Attorney-General's Department describes many of the
statutory functions of the Family Court as permissive, and not mandatory. In other words,
there are functions which may be performed but are not necessarily required to be
performed.74 In the opinion of the Department, the Government has always sought to ensure,
as best it can and subject to competing demands, that the Court has the resources that are at
least adequate to meet the demands on the Court.
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Level of service
4-64 The Family Court states that its current difficulty in saying that its baseline funding is
adequate is the failure to have a definition provided for it concerning the Court's
responsibilities. At its current level of service the Court claims that its baseline funding is
inadequate. The Family Court states that it is difficult to find an objective measure of the
level of the service the Court should provide to the community.77 In accepting the funds
settlement related to levels of activity obtaining in 1991-92, the Court stated that it '...would
not wish to be understood as saying that maintenance of that level of service [met] the Court's
perception of the level of service that the Family Court of Australia should provide'. 78
4.65 The Law Council considers that there are no proper guidelines as to what level of
service is required to be provided by the Court and that the Court is unable to undertake its
statutory functions at a desirable level because of a shortage of funding. Many of the
witnesses who gave evidence to the Inquiry did not consider that they were in a position to
address the terms of reference relating to funding of the Family Court with any cogency, but
tended to make assessments of service provision which they asserted reflected an inadequate
level of funding.
4.66 It is the view of the Attorney-General's Department that the Family Court's
performance standards for its mandatory statutory functions provide a realistic guide to the
expectations that Parliament should have of the Family Court:
To the extent that they are being met in most regions, in some cases well
within the performance standard, there is an indication that the Court is now
adequately funded.
4.67 It is the Joint Committee's view that the Family Court is funded to provide a level of
output and a level of service quality that can be afforded in the light of all other competing
priorities. By contrast, the Family Court's submission to the Joint Committee indicates that
the Court's view is that an increased level of service should be provided. Further, the Acting
Chief Justice, in his letter of 5 November 1992 to the Attorney-General, stated that the Court
'...firmly believes that it would be in the interests of the Australian community to have an
increased level of service from the Court and a more equitable distribution of its services
throughout the country'.83 The Chief Executive Officer states that even taking into account

76

Transcripts, p. 455.

77

Submission No. 3, Submissions, Vol. 1, p. 22.

78

Submission No 3 (Supplementary Submission), Submissions, Vol. 1, p. 144,

79

Submission No. 6, Submissions, Vol. 1, pp. 200 and 204.

80

Transcripts, pp. 144, 383. Submission No. 39, Submissions, Vol. 3, p. 159.

8!

Submission No. 5, Submissions, Vol. 1, p. 180.

82

Submission No. 3 (Supplementary Submission), Submissions, Vo3. 1, p. 144.

83

Submission No. 8. Submissions, Vol. 1, p. 224.

the services to be funded by the Justice Statement, there are many things which '...could
usefully be done for the citizens of the country'.84
4.68 While the Joint Committee does not disagree with this claim, the reality is that the
Court's service or any other service can be improved and decisions have to be made about
relative priorities. Any need for funding for new or enhanced services may conceivably be
met by the Court from any of three sources:
redirecting resources from existing activities or by the Court achieving
efficiencies in those existing activities;
obtaining additional finance by application of the running costs rules; or
securing new finance by Cabinet agreement, principally through the new policy
85

process.
4.69 The Joint Committee considers that there are existing and adequate procedures by
which the Court may redirect its resources to provide new or enhanced services which it
wishes to offer, or if such is beyond sts financial capability, by which it may seek government
decisions in that regard.

4.70 Asked by the Joint Committee how it planned to deal with its ongoing running costs
deficit (projected to be $1,066 million in 1995-96), the Family Court replied that some of the
deficit would be picked up by the Justice Statement which effectively 'reimburses1 the Court
for activities currently being provided on an unfunded basis. For instance, (he Court's rural
outreach information sessions, which are unfunded, will be greatly assisted by the Justice
Statement funds. The Court states: 'We were doing them without funding, and that was part of
our problem'.86 The Joint Committee considers that unfunded initiatives by the Family Court
are a major cause of the Court's 'problem'. The Court appears consistently to operate beyond
its means, and in answer to a question from the Joint Committee in regard to that issue, the
Court replied: 'That is quite true'.
4.71 In its first submission, the Court told the Joint Committee that the recommendations
of the previous joint committee which required funding could not be implemented:
The Court is unable to improve its outreach to service country areas. It cannot
widen its alternative dispute resolution activities in the area of Mediation.
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4.72 The Government's response to the previous Joint Committee's report was that funding
would be considered in the Budget, and indeed funding in the last Budget provides for the
implementation of quite a number of the recommendations of the previous joint committee.
In the Joint Committee's opinion the Family Court should be aware that unfunded committee
recommendations, like the unfunded Buckley Review recommendations, are exactly that. For
the Court to undertake a new service or to raise the level of service without funding is a bid
by the Court to do something beyond what is being asked of it.
4.73 While the Family Court has a clear authority to redirect existing resources to
accommodate new or enhanced services which it may v/ish to undertake,89 it has a
responsibility to manage within the budget that Parliament appropriates to it. Decisions must
be made within the Court about relative priorities, about the value placed on certain activities,
and whether there are better ways of performing services.
4.74 In the Department of Finance's opinion, the Court has worked harder in recent years to
make decisions about relative priorities and to redirect funds to client services. The Joint
Committee notes that this is reflected in the Court's review of its payroll and finance function.
The Court has identified savings that have been achieved and indicates thai those savings will
be redirected to client services. The Department of "Finance states: 'That is the kind of
reprioritisation we would hope would take place within the resource management framework
government has established'.
4.75 While not wishing to dimmish the difficulty and complexity of the Court's task, the
Joint Committee feels constrained to point out that in trying to meet the ideal, all that can
reasonably be hoped for is that accessibility and quality of service can be increased over time.
For instance, while the Justice Statement addresses some of the issues of outreach, it has to be
recognised that some services may never be able to be provided at an ideal level and that
people in far-flung parts of the country will face the same limitations in this area as they do in
so many other things, such as education and health. As the Court itself acknowledges, it is
difficult to withdraw a service once having begun it, and it is the Joint Committee's view that
to gamble frequently on funding being forthcoming for new or enhanced services, not only
lacks sophistication but may do more harm than good. In the view of the Joint Committee, the
Court's practice of'..Jiving above [its] means and hoping that there [will] be a response from
the government as a result of committee recommendations and the like', is not an
appropriate management strategy.

4.76 Labour costs are a major component of the running costs in public administration and
it is to be expected that staff reductions are a significant factor in the search for productivity
improvements. It is the view of the CPSU that the Family Court's efficiency dividend is being
achieved by the Court's shrinking the Administrative Service Officer (ASO) staffing base.
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The ASO 1-4 levels within the Court provide the bulk of Court Administrative Services.92
The Court admits that it has reduced staff to stay within budget and that this has produced
strain on the remaining staff. The Joint Committee notes the New South Wales Branch of the
CPSU has made a staffing claim for an additional 50 staff for New South Wales and Canberra
registries.
4.77 The Family Court states that it does not have enough support staff and that '...the
pressure on overworked staff is great indeed and [I] have several times instructed managers to
be sensitive to the need to prevent loyal and dedicated staff from working too hard to their
own detriment1."1 The Court notes that its staff are dedicated and work hard to improve the
system. This view is reflected by the Attorney-General's Department.
4.78 The Court has attempted to allay to some extent the effect on staff by reducing circuits
and outreach. A simplified application form for divorce which reduces the staff time spent on
each application was introduced in January 1995 and this took some of the pressure off
counter staff. * The Joint Committee notes these attempts by the Court to reduce the pressure
on staff of excessive workloads and encourages the Court to further extend itself in
addressing this issue.
4.79 The Joint Committee heard evidence from the Family Court of Western Australia that
the impact of staffing constraints in that Court has been minimised by improvements in the
innovative use of staff and resources, and by the endeavours of the Court to encompass better
management practices and to use information technology.96 The Court rotates public counter
staff through the work areas dealing with telephones and correspondence. This is designed to
enhance staff skills and provide staff with some respite from the stressful, face-to-face contact
97

situation.
4.80 The Joint Committee was impressed by the attempts of the Family Court of Western
Australia to address staffing constraints and reduce the stress of its staff - an example which
should be noted. In keeping with the Family Court's own strategy towards its goal of
responsible management to 'be a fair and responsible employer in the development of people
management policies and practices',98 the Joint Committee considers that the Court should
give greater consideration to staff workload and stress management issues.
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the Family Court of Australia order its priorities to ensure that funds are

effecti
4.82 The Attorney-General's Department comments that the Family Court appears to be
increasingly results and outcome oriented, although it questions whether this change is
occurring fast enough. The Department states that it would be more encouraged if there was
more information '...about effectiveness, value for money and improvement in social
outcomes as opposed to emphasis on "we would like to do this and if we had more money we
would do it..." '. The Attorney-General's Department considers that the Family Court's
approach to the matter of funding appears to be that projects should be funded by the
provision of additional resources by government rather than by borrowing against the
achievement of efficiencies that the Court implies will flow from those changes.100 For
instance, it is the view of the Department that the Court should provide the services that
permit the most efficient method of resolution of disputes. However this does not mean that
the Court should be funded to add to the range of substitute services that it provides. Oi
4.83 The Law Council is of the view that the Family Court should make an attempt to keep
better statistics to measure some of the tangible aspects of the Court's service and determine
how best to utilise its resources:
... there are some who believe that it is preferable to settle the case at the
earliest possible stage thereby reducing the cost to the litigants and the
community. Based on this premise a number of Court reforms have been
introduced to "compel" the parties to conciliate as soon as possible. However,
there is no statistical information as to when and why cases actually resolve. If
there was statistical information about, for example, when and why cases were
settled, this might shed light on where best to spend precious resources.1
4.84 The Joint Committee agrees with such an approach. Although the Family Court
claims that it is not particularly well set up in terms of its costing and financial system to
disaggregate and attribute costs, it is making some attempt to do so. The Court mentions that
although it involved making a lot of assumptions in the absence of hard figures, it did
undertake some analysis of mediation and counselling outcomes. The outcome was
considered inconclusive by the Court which notes that the services were appropriate as
applied, but that the cheaper service may not always be the more appropriate one. However,
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the Court could not claim with any certainty that one service was less expensive than the
103
other.
4.85 The Joint Committee considers it highly desirable that there be an attempt by the
Court to assess the unit costs of new initiatives. While recognising that the application of a
less expensive service may not be appropriate in all cases, the Joint Committee notes that
such an exercise would at least indicate, that where its application was feasible and practical,
that it should, on the basis of efficiency, be used. For example, in 1992 the Court began a
pilot mediation scheme in the Southern Region, funding it by an internal allocation of the
Court's resources. The pilot was to be subject to external evaluation.104 The Department of
Finance notes that the evaluation of the pilot by the Institute of Family Studies suggests that
mediation provides better social outcomes and the Department of Finance considers that it
reduces downstream costs in the Court.105 The shift to mediation is a major change in the
approach to resolving family law disputes. In the Justice Statement the Government
announced that it is committing significant additional resources to family mediation. The
Justice Statement repeats the view that:
'...fewer cases will proceed to a hearing in a court. This will result in reduced
costs to the parties and to the community'.
4.86 The Department of Finance considers that there will be downstream savings to the
Court as a result of the increased focus on counselling and mediation. In this particular case,
those savings will remain with the Court to be directed, within the running costs
arrangements, to other priorities. The Joint Committee considers that the evaluation of the
mediation pilot played an important role in the approval of further funding for the initiative.
4.87

There are a number of other proposals currently being developed by the Family Court:
The Court is developing a proposal to establish primary dispute resolution units
within its existing resources. It is assumed by the Court that at worst it will be
revenue neutral and at best that the Court will get more value for its money.
»

A program of voluntary court-referred arbitration in property matters is being
developed for trial in the latter half of 1995.109 The Family Law Act provides for
both private and court-referred arbitration. Complementary regulations are being
developed that will enable family law disputants and the Family Court to use
arbitration as an alternative to a court hearing. The Chief Justice is of the
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opinion that the program should be done as a pilot to assess demand and, if the
program works, that consideration be given to extending arbitration to other
registries. At this point, the issue of who will pay for arbitration, the Court or
the user, is unresolved.
The Committees expresses its concern at:
(a)

the apparent lack of forward financial planning by the Family Court which has
resulted in significant deficits being carried forward from year to year, and

(b)

the way in which some new programs of the Family Court have been
implemented without sufficient funding first being identified or allocated.

4.90 In an exercise currently being undertaken by the Commonwealth and the States under
the Council of Australian Governments' arrangements, studies are being undertaken into
relative costs, performance information and benchmarks of the administrations of State
Supreme Courts around Australia. The Attorney-General's Department, the Department of
Finance and the various State administrations are involved in the process. It is unlikely that
the family law jurisdiction would be looked at before 1996.
4.91 While the Attorney-General's Department notes that it is not an easy area to
investigate because processes and the nature of tasks are different in various administrations,
the Department considers that this exercise is the best avenue into the area of benchmark
costing available at the moment in relation to the courts, and that '...the benchmarking process
is [the] best handle on unit costs or unit price of delivery1.
4.92 A major problem facing that review is that most courts do not have adequate
information systems to ascertain what it costs to run any service. The Attorney-General's
Department is of the opinion that a lot of work needs to be done by the courts in this area.
The Department has signalled that it intends to pursue comparisons between the Family Court
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The Joint Committee is aware of the debate that has arisen as to whether the Court
should be provided with additional funds for initiatives that have the effect of possibly
reducing the cost of litigation for individual litigants but at the cost of shifting these expenses
to the Court and thus the Government. This debate is demonstrated in an exchange of
correspondence between the Secretary of the Attorney-General's Department and the then
Acting Chief Justice of the Family Court in a letter of 8 September 1992 to the then Acting
Chief Justice, the Secretary of the Attorney-General's Department wrote, in a commentary on
the need to provide an analysis of the financial impact of the Court's proposal to revise its
procedures:
I therefore urge you, when you are finalising the Court's proposals, to consider
how procedures may be simplified without increasing the cost of the Family
Court. If the only effect of the simplification of Court procedures is to transfer
the cost of litigation from individual litigants to the Commonwealth, which
already contributes substantially to the cost of family law litigation, it would
be unlikely that the Government would see its way clear to providing
additional resources. "
4.94

The then Acting Chief Justice responded:
...I feel constrained to observe that I would be most surprised if the
Government were to adopt a policy which would involve it refusing to provide
funds for initiatives which would result in a substantial saving of costs to the
citizens who use the Court's services.

4.95 The Joint Committee agrees with the Attorney-General's Department that the
Government cannot and would not accept the proposition that it was necessarily bound to
fund any initiative of the Family Court, or any other agency of the Commonwealth, even if
the potential was to reduce the costs of individual citizens, particularly when that initiative
simply shifts cost from the individual to the community as a whole. In relation to specific
proposals, it is, of course, a matter to be considered by the Government in its Budget
considerations and subsequently, for the Parliament to determine the correct balance. The
Joint Committee considers that while the reduction of litigants' costs to a reasonable level is
an appropriate social objective it must be a matter for the Government and not the Court, to
decide where the balance lies between substantial community cost and marginal savings for
the individual litigant or improved court service.
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Simplified procedures
4.96 The Justice Statement notes that the Family Court will introduce simplified
procedures (commencement is scheduled for 8 January 1996) and provides resources in 199596 to clear backlogs in counselling and financial conciliation conferences to pave the way for
the new procedures to be introduced.118 The Justice Statement discusses simplification of
rules and procedures under 'Improved Efficiencies', and states that '[simplified court rules
and procedures are vital for access to all court users and in the interests of overall efficiency'.
The simplified procedures '...will allow the Court to maximise the number of cases resolved
through early intervention'.
4.97 The Family Law Practitioners' Association thinks it is very debatable whether the new
procedures will in fact produce savings. 1 ^ The Legal Aid Commission of New South Wales
is of the view that the simplified procedures will have major resource ramifications for the
Court. For instance, the document which will be filed simply presents the orders sought. The
Court will have no information as to what that matter is about or the cogency of the claims.
The Commission considers that there may be resource implications for Registrars who are
dealing with matters at that early stage.
4.98 Comments from the Law Council of Australia were that no testing had been
undertaken to assess the possible outcome of simplified procedures, and that, if the 'punt'
failed, there would not be a saving for either litigants or the Court. The Law Council suspects
JOT

that simplified procedures will cause more work for the Court rather than less.
4.99 The Family Court expects that there will be workload increases associated with
simplified procedures, fundamentally because there will be less costs to the clients but more
work at the earlier stages for Registrars of the Court. While most of the expected increase is
expected to come via the workload formula, the Court has flagged that the formula would
need to be the subject of negotiation if the amount of work for the Court under simplified
procedures turns out to be more than the amount of comparable work under the old
procedures.
The Joint Committee is strongly of the opinion that there is a need for the Court to
ensure that efficient structures are in place in relation to simplified procedures to ensure their
effectiveness in terms of program delivery before the simplified procedures commence.
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4.101 The Joint Committee is aware that the Family Court has a complex and difficult task,
but ultimately, it recognises that the Family Court, like other budget-funded agencies, must
manage in the best way it can with the resources it has available. The Joint Committee does
not approve of the Family Court's past record of overspending and its inappropriate
management practice of utilising the facility of borrowing against future funds. The Joint
Committee is of the view that the facility for borrowing funds should only be used in
exceptional circumstances and not be adopted as a normal management practice. Continual
borrowing is analogous to a person living on their Bankcard.
4.102 The agreement of the Chief Justice in 1992 that funding was adequate to do existing
tasks at existing standards is significant.124 The Joint Committee considers that the running
costs system of funding is a demonstrably appropriate and sufficiently flexible mechanism for
funding the Family Court.
4.103 The Justice Statement provides significant funds to the Family Court and the use of
those funds was outlined in the following evidence to the Joint Committee:
Mr Andrews: - You were suggesting, I thought, by the general tenor of your
remarks that the funding that is being provided in the Justice Statement, apart
from meeting the long-term underlying deficit, it I could put it that way, has
basically put the court on a family good footing. I was just curious to see how
that was the case, given that the matters which had been identified in 1992 as
the reasons for the shortfall do not seem to me to be largely the matters which
are being provided in the Justice Statement. Can you deal with my apparent
confusion there?
Mr Glare: - I can try. To the extent to which the individual issues in that
original shortfall statement are dealt with, there is not too much of the Justice
Statement that goes to those, but, as I have pointed out, most of the matters
have been dealt with elsewhere, just leaving us with a bit of an underlying
deficit in that sense. To the extent to which a shortfall occurred in relation to
the ability to provide service, the Justice Statement goes quite a distance, in
rural outreach particularly, in the provision of information sessions, which
were unfunded. We were doing them without funding, and that was part of our
problem. To the extent to which it allows us to improve gender awareness for
the judiciary and the staff of the court, to improve cultural awareness and to
reach the Aboriginal and Torres Strait Islander communities, the Justice
Statement does go towards some of our problems in the original submissions.
Mr Andrews: - I do not wish to be taken to be politically correct with the
statement I am about to make, but things like gender awareness and the
specific service delivery which you have referred to seem to be, in a sense,
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peripheral, if you like, to the main purpose and functioning of the court. It
seems to me that those matters for which you have been given additional
funding in the Justice Statement do not go to the core operation of the court. I
am still a little confused about the statement that, in a sense, the core operation
of the court is under-funded. T do not see that that necessarily lines up with
what is in the Justice Statement. Perhaps you can explain this to me.
Mr Glare: - Without wishing to debate the political correctness of it, you are
right to a degree, in that they go to specific issues which are not the
mainstream processing of the court.
The Joint Committee notes that the Family Court is still developing administrative
expertise however, it is concerned at the attitude of the Court when it comes to the issue of
funding. The Court stated in evidence:
...but you of course understand the running cost rules which allow us to borrow
against future years. That is what we have been doing. As in the case of Mr
Micawber, we hoped something would turn up. Something did in the form of
the Justice Statement. "
4.105 Without the Justice Statement fands, the Family Court would have found itself in
extremely difficult financial circumstances. It is unlikely that the Court will continue to be
reprieved in this way.
4.106 The Attorney-General's Department is of the view that the Court has not had an easy
task in assuming the responsibility for its own resources but that the Court now appears to be
working better within the arrangements due to the development of expertise and familiarity
with the arrangements.
The Chief Justice noted '...that the resources and attention given to family law in
Australia is probably as great, if not greater, than any other country in the world that [he had]
encountered'. " Looking at the funding of the Court in recent years, the Joint Committee is
inclined to agree.
4.10S The Joint Committee thinks that it should not surprise the Court that it may not have
all the funding it would like to have, nor that it is expected to find ways of managing within a
fixed budget. The workload formula which has been in operation for over four years is
proving to be a viable approach to matching the Court's resources with its workload. The
Court has available to it the flexibilities of the running costs system, including the negotiation
of resource agreements, retention of receipts and the use of the carryover/borrowing facility.
4.109 The Joint Committee considers that the significant and demonstrated flexibility in the
running costs rules and the potential to develop workload-related funding increases provide
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the Court with the capacity to meet increased demand for the services required of the Court
under its statutory functions and to maintain services at acceptable levels. The Joint
Committee is of the view that the Family Court of Australia is sufficiently funded in the light
of the Department of Finance agreements and in this context the Court must reset its
priorities. It is apparent to the Joint Committee that the Family Court would benefit from an
in-depth, outside evaluation of its management and financial practices with its internal
records open to full scrutiny. This can be done through an efficiency audit of the Court and to
date no such audit has been undertaken.
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S.I
The Family Court of Australia is a court created by statute under section 71 of the
Constitution. The Family Court is established in Part IV of the Family Law Act 1975 and the
functions and roles of its members and officers are specified therein. A history of the Family
Court begins with the Family Law Bill 1974.
5.2
In 1974 the Senate Standing Committee on Constitutional and Legal Affairs
on The Law and Administration of Divorce and Related Matters and the Clauses of the
Family Law Bill 1974. The Senate committee favoured the creation of a federal court of
record, being invested with full jurisdiction of the Commonwealth under section 51 of the
Constitution in relation to marriage, divorce and matrimonial causes. The Court was
envisaged to deal exclusively with family law mailers. The Senate committee also proposed
that the new Court would exercise not only the remedies m relation to matrimonial causes,
which were then exercised in State Supreme Courts and Territory Courts, but also with
maintenance, custody and family property jurisdictions which were exercised in a variety of
State Courts. It is interesting to note that the Senate committee recognised that for some
period the Magistrate jurisdiction then in existence would need to continue in some districts,
but it was proposed that it be phased out over a period of time.
5.3
The concept of a family court was well established at that time and the Senate
committee noted the establishment of a special court involving the assimilation of all family
matters into one court, with active pre-divorce and post-divorce counselling not merely to
assist reconciliation, but also to provide for the reduction of bitterness and stress and to
alleviate on-going post-divorce problems. The concept of the family court was very much to
be a 'helping court'. The Joint Committee notes that after some 21 years the Family Court has
not provided the pre and post divorce services envisaged by the Senate committee.
5.4
The Family Law Reform Bill 1974 proposed that the Family Court consist of a two
tier body of Judges, with the first tier having the status equivalent to District or County Court
Judges and the second tier having the status of Supreme Court or Federal Court Judges. It was
proposed that the court would sit in all States and Territories and appeals from a single Judge
wouid be heard by a full court of three Judges. For the purpose of establishing a specialised
family court it was recommended that the Judges appointed to the Court, both men and
women, should be chosen for their experience and understanding of family problems and
should be drawn from existing Judges, members of the bar and solicitors, according to their
particular suitability. The Senate committee proposed that there would be a need to recognise
the development of a new type of court, acting with a minimum of formality, coordinating the
work of ancillary specialists attached to the court, encouraging conciliation and applying,
only as a last resort, the judicial powers of the

5.5
The Senate committee stated there was a need for a new start in matrimonial law and
administration in creating a new entity not interchangeable with existing courts. It was
recognised that the court, would require new standards and methods in its physical
environment, its procedural methods and in its approach to matrimonial problems. It was
proposed that the court's business would be conducted in modern surroundings with small
well provided court rooms which would promote easy dialogue between the court and the
parties. The Senate committee was of the view that it is essential that the activity of the court
be seen as a 'team' operation and not in the traditional atmosphere of the judicial separation
and inflexible divisions of functions. The Committee stated:
...the Judge should nonetheless retain his clearly discernible role as a Judge,
not as a counsellor. He should control proceedings, advance optional solutions
and create 'the climate' for settlements. If there is no settlement, the necessary
decrees must be judicial and must be seen to be judicial.
5.6
The Senate committee concluded that it saw the creation of a family court as essential
to give substance to the reconciliation provisions of the Bill. The committee noted that under
the existing matrimonial causes legislation reconciliation had not been effective. It stated that
reconciliation and counselling through its facilities must be available and be used before and
at the early stages of matrimonial litigation if it is to achieve effect. In its vision the Senate
committee saw the new court as performing this positive service, and where reconciliation
failed, as playing a significant role in reducing the area of disharmony and bitterness and
facilitating the settlement of custody, access and property disputes.

5.7
The judicial structure and order of seniorities of Judges of the Family Court are
regulated by section 23 of the Family Law Act. The order of seniority of Judges of the family
court is as follows;
Chief Justice - section 23(1)
Deputy Chief Justice - section 23(2)
Judge Administrators and Judges assigned to the appeal division before 6 July 1988 section 23(3)
Judge Administrator and Judges assigned to the appeal division, according to the days
on which their appointments as Judges took effect, or if more than one appointment
took effect on the same day, according to the seniority assigned by the GovernorGeneral - section 23(4)and (5)
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Senior Judges (other than those assigned to the appeal division) according to the day
on which their appointments as Judges took effect, or if more than one appointment
took effect on the same day, according to the seniority assigned by the GovernorGeneral - section 23(6) and (7) and
Judges (other than Judge administrators, senior Judges and Judges assigned to the
appeal division) according to the days on which their appointments as Judges took
effect, or if more than one appointment took effect on the same day, according to the
seniority assigned by the Governor-General - section 23 (8) and (9).
5.8
As noted in the submission by the Attorney-General's Department" it was originally
intended by the Senate committee that senior Judges would hear the more difficult defended
matters and appeals. The Judges would hear less complex and more routine matters. This did
not however happen in practice and all Judges heard defended cases regardless of the degree
of difficulty. There have been no senior Judges appointed to the court since 1982 and the
salary differential between senior Judges and Judges has not been maintained in recognition
of the nature of the jurisdiction exercised by all judicial officers of the Court. All Judges are
remunerated on the same level as Federal Court of Australia Judges.
5.9

In summary, the present judicial structure of the Family Court is as follows:
The Chief Justice
Deputy Chief Justice
Judge Administrators and Judges assigned to the appeal division
Senior Judges and Judges.

The Family Court has an intermediary judicial structure in addition to the Judges of the court.
That structure includes Judicial Registrars and Registrars. There are five levels of Registrar Principal Registrar, Regional Registrar, Senior Registrar, Registrar and Deputy Registrar. The
quasi judicial powers that may be exercised by these officers are described in section 26(B) of
the Act and order 36(A) of the Family Court Rules in relation to Judicial Registrars, and
section 37(A) of the Act and order 36(A) of the Rules for Registrars.
5.10 The Family Court states that the role of the Registrars of the Family Court is a unique
feature of a unique court. 3 Registrars are lawyers who are experienced in family law matters.
The statutory functions of Registrars are described under the Family Law Act, Family Law
Regulations and Rules of Court and include exercising delegated judicial powers, conducting
conciliation conferences, taxation of costs, remission of filing fees and making procedural
directions in chambers. Registrars do not perform all the delegated functions, for example,
Order 24 Conferences, pursuant to section 37(2) of the Family Law Act. The Principal

2

Submission No. 8A, Submissions, p. 2.

3

Submission No. 243, Submissions, p. 53.

51

Registrar decides what of the delegated powers can be exercised by Deputy Registrars. For
example, Deputy Registrars are not permitted by the Principal Registrar to hear undefended
dissolutions of marriage. The Deputy Registrars therefore do not perform all the delegated
functions of the Registrars known as the r37A Registrars'.
5.11 The delegated judicial functions of Registrars are described in section 37 (A) of the
Family Law Act. Under that provision Registrars may exercise all or any of the powers of the
Court delegated to them by the Judges of the Court. The powers which have been delegated
to Registrars from the Judges of the Court include:
(a)

the power to make procedural orders in matters before the court including orders
in relation to discovery and inspection, answering particular questions, change
of venue, substituted service and dispensing with service, fixing timetables for
the filing of documents and making directions in relation to the conduct of the
proceedings;

(b)

the power to make orders in relation to the enforcement of orders pursuant to
Order 33 of the Family Law Rules;

(c)

to hear and determine applications for dissolution of marriage in undefended
proceedings;

(d)

the power to make any order by consent of the parties; and

(e)

the power to make an order for costs.

5.12 These delegated powers are the most frequently used powers in the interlocutory
processes of the court. As 95 per cent of cases settle, for one reason or another, prior to a
hearing the effect of the delegation of powers to Registrars is that most people appearing in
the Court deal with Registrars rather than the Judges of the Court. Another important and
significant function of the Registrars is the conduct of conciliation conferences ID property
and financial matters conducted by Deputy Registrars. Section 79 (9) of the Family Law Act
provides that the court shall not make an order in proceedings with respect to property of the
parties unless the parties to the proceedings have attended a conference in relation to the
matter to which the proceedings relate with a Registrar or Deputy Registrar of the Family
Court. The conciliation conferences are conducted by Registrars in Chambers and are
attended by the parties and their legal representatives. The purpose of the conference is to
encourage and provide assistance to people in reaching a settlement of their dispute by the
Registrar without the need to go to trial. Evidence of anything said or any admission made in
the course of the conference is not admissible in a court. Conferences are ordered under Order
24 of the Family Law Rules and the parties' attendance is compulsory. During the course of
the conferences Registrars may be required to assist parties on a wide range of matters in
dispute between the parties. The Registrars function is complex and demanding as they are
often dealing with people with high emotional stress with power imbalance between the
parties. The Committee notes that Government is giving consideration to amending the
legislation to permit pre-filing conferences in financial matters by Registrars under the
Family Law Act 1975 which will be conducted by Deputy Registrars.
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5.13 The intermediary level of judicial officer in the Family Court is the Judicial Registrar.
Judicial Registrars are appointed by the Governor-General and exercise a significant part of
the family law jurisdiction of Judges. A Judicial Registrar can make a final property order
where the gross value of the property is under $300,000 or where there is consent from all the
parties to the Judicial Registrar hearing and determining the matter.
5.14 The office of Judicial Registrar was created in 1988 when the Family Law Act 1975
was amended by inserting sections 26(A) to 26(N). As with the case of the delegation of
power to Registrars, section 26(B) of the Family Law Act provides for delegation of judicial
power from Judges to Judicial Registrars by Rules of Court, all or any of the powers of the
court, except the power to make orders in relation to children other than interim or consent
orders. The powers of Judicial Registrars include all of the powers of Registrars and more
specifically powers in the following matters:
(a)

the contested dissolution of marriage;

(b)

the nullity of marriage;

(c)

the guardianship, custody, welfare of a child or access to the child and matters
under the Family Law (Child Abduction Convention) Regulations;

(d)

property settlement where the property in dispute has a gross value not
exceeding $300,000.00 and irrespective of the gross value where the parties
consent to the exercise of the power;

(e)

leave to institute financial proceedings out of time;

(f)

orders for the personal protection of children and of a spouse;

(g)

orders for the preservation of property;

(h)

issue of warrants to take possession of children;

(i)

orders for persons to submit to parentage testing procedures;

(j)

enforcement of court orders including the Court's punitive powers for breaches
of orders other than contempt;

(k)

applications to review administrative decisions of the Child Support Registrar;

(S)

applications to revoke the approval certain maintenance arrangements under
section 87 of the Family Law Act;

(m)

applications to set aside transactions to defeat claims under the Family Law Act;

(n)

applications to set aside certain property orders where there has been a
miscarriage of justice; and

(o)

proceedings for alleged contempt in the face of a court constituted by the
Judicial Registrar.
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5.15 The purpose of the creation of the office of Judicial Registrar was stated in the
explanatory memorandum to the Family Court of Australia (Additional Jurisdiction and
Exercise of Powers) Bill 1987 at page 5:
to enable Judicial Registrars to exercise the powers of the Court in minor and
procedural matters as delegates of the Judges without the need for the Judicial
Registrars to be appointed as Judges under section 72 of the Constitution.
5.16 Several Judicial Registrars have been appointed to the Family Court and they are
located one each at Melbourne, Dandenong, Adelaide, Brisbane and Parramatta, and two at
Sydney. In its submission to the inquiry the Family Court slated:
There are not enough of them to handle all of the work within their jurisdiction
and Judges must attend to some matters which are within Judicial Registrars
powers, particularly in locations where there is no Judicial Registrar. On
occasions Judicial Registrars attend at registries where there is no permanent
Judicial Registrar but that attendance needs to planned well in advance so that
a list can be compiled of matters within their powers otherwise they will be
under-utilised.
The effect of the appointment of Judicial Registrars has been to allow more Judge time
previously required to deal with matters within the Judicial Registrars powers. This means
Judges may devote more time to the final resolution of contested matters not within a Judicial
Registrar's powers.
5.17 With the establishment of the office of Judicial Registrar, the Family Court developed
a three-tier judicial structure. Judicial power is exercised by the Judges of the Court appointed
under section 72 of the Constitution, and delegated judicial power is exercised by Judicial
Registrars and Registrars.
5.18 From an access to justice viewpoint, the appointment of Judicial Registrars has
assisted with the earlier hearing of urgent matters such as interim custody, access and
injunctions, which constitute a large proportion of the daily work of Judicial Registrars. The
Joint Committee conducted several inspections of the registries of the Family Court and it
was obvious that the Judicial Registrars were hearing lengthy daily lists and sat into the
evenings to complete those lists.
5.19 In summary, the three-tier judicial structure of the Family Court is complex with
several levels of judicial and quasi judicial officers exercising different powers. This may
easily lead to confusion and frustration for litigants before the Court.
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5.20 In its submission to the inquiry the Family Court5 stated there should be a change to
the present judicial structure of the Court to simplify the structure and to make the Court's
services more accessible to members of the community. The Court's submission outlined the
history and development of its judicial structure and identified the following difficulties with
its present judicial structure;
(a)

it is unnecessarily complex;

(b)

it can be confusing to litigants and to the legal profession;

(c)

the narrow jurisdictional limits of delegated power is impracticable;

(d)

it does not provide uniform access to the same level of justice at all registries;

(e)

the orderly and timely management of cases through the Court required by the
case management system, is presided over by Registrars, deputy Registrars and,
to an extent, by Judges and Judicial Registrars; and

(£)

reviews of decisions of Judicial Registrars and Registrars are by a hearing de
novo rather than by a strict appeal.

5.21 The Attorney-General wrote to the previous Chairman of the Joint Committee
agreeing that the Terms of Reference be extended to examine whether the office of Judicial
Registrar is an effective adjunct to the judicial resources of the Family Court. The AttorneyGeneral referred to a meeting he had with the Chief Justice of the Family Court who
expressed significant concern at the standing of the office of Judicial Registrar among the
clients of the Court. In particular, the Chief Justice stated that because of the salary on offer it
was difficult to attract very high quality practitioners to take appointments as Judicial
Registrars and that it was noticeable that the quality of work produced could improve.
Further, there was a discernible gap in quality of the work of the Judges and that of the
Judicial Registrars . The Family Court proposed that the present three tier judicial structure of
the court which consists of Judges, Judicial Registrars and Registrars be replaced by a two
tier structure of Judges and Magistrates. This would involve the gradual abolition of the
offices of Judicial Registrar and Registrar and the establishment of the new office of
specialist family court Magistrate.
5.22

In evidence to the Joint Committee the Chief Justice stated:
I believe that the Court would be more responsive on a quicker basis to
demands put upon it in emergency situations than a two tiered structure: one a
summary tier ; and the other, the present judicial tier. One of the great values
of Magistrates' Courts and summary proceedings is that they can deal with
matters promptly, and with the minimum, hopefully, of cost and trauma. But at
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the same time, there are several big defects with the way Magistrates deliver
that system in Australia. Firstly, they do not have any counselling services
available to them. Secondly, the people who are delivering these services - that
is, the Magistrates themselves - of necessity have to be expert in, and have
many other areas of interests in family law. I see that as a dual problem.6
5.23 The major difficulty perceived by the Family Court with a three tiered structure is
succinctly summarised in the submission from the Attorney-General's Department where it

The Family Court takes the view that the requirement for a de novo hearing is
a problem as it holds the potential for parties to have a second bite at a hearing.
If a party is unsuccessful before a Judicial Registrar, he or she might be able to
fix the defects in their case and run it again before a Judge. To resolve the
problem of needing de novo hearings, the Family Court has suggested
abolishing the existing three-tier structure and creating instead a two-tier
structure of Judges and Magistrates, both of whom would be able to exercise
full judicial power.
5.24 Further, in evidence to the Joint Committee, the Secretary of the Attorney-General's
Department, Mr Skehill stated:
The question of whether or not there should be a Federal family court
magistracy is a separate one, and we have given you a submission about that.
At the moment, we have Judges and Judicial Registrars . Judicial Registrars
exercise judicial powers under delegation from the judiciary but, when their
decisions are appealed, the hearing de novo on the facts is required. You
cannot have the Judicial Registrar as the final determent of fact and simply
appeal on a question of law. The Chief Justice sees having a series of de novo
hearings as being potentially inefficient. In theory, that proposition is right. We
have been unable to find any statistical basis on which to say that that
potentiality asserts itself such that it would be desirable to move from a
Judicial Registrar/Judge model to a Magistrate/Judge model.
5.25

Mr Skehill continued9
It is also relevant to note that in one sense you cannot have a Federal Magistrate. The
Federal Magistrate, if structured to avoid the problem about which the Chief Justice
refers, is a Chapter III Judge. He or she is just a Judge called a Magistrate.
The Committee concurs with this view.
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5.26 The major difficulty with the present judicial structure and with delegated judicial
powers, and also with any future structure of the Family Court, is the constitutional validity
of delegated powers to non judicial officers. Chapter III of the Constitution provides for the
appointment tenure and remuneration of Judges and does not refer to Registrars, DeputyRegistrars or Magistrates. As discussed above, the original composition of the judicial
structure of the Family Court comprised two levels of Judges rather than a structure of judges
and Registrars and/or masters. This was for constitutional reasons on the grounds that it was
invalid constitutionally for federal judicial power to be conferred on or exercised by a person
who was not a Judge - see Kotsis v Kotsis (1970) 122 CLR 69 and Knight v Knight(\91V) 122
CLR 114.
The submission from the Attorney-General's Department stated:
...it was not possible to appoint Registrars and masters to the family court to
exercise federal jurisdiction in the less difficult and uncontested types of
matters which over many years have been dealt with generally by such officers
in the various state supreme courts when exercising state jurisdiction. Kotsis
and Knight both concerned 'state' courts albeit exercising federal jurisdiction.
In those cases the High Court held that a registrar of the Supreme Court of
NSW and a master of the Supreme Court of SA (respectively) could not
exercise federal jurisdiction invested in those courts.
5.27

Section 71, Chapter III of the Constitution provides:
The judicial power of the Commonwealth shall be vested in a Federal Supreme
Court, to be called the High Court of Australia, and in such other Federal
Courts as the Parliament creates, and in such other courts as it invests with
federal jurisdiction

5.28 In the context of the present discussion the concept of 'the judicial power of the
Commonwealth' is an important issue. In determining what is meant by 'judicial power' courts
have considered what has generally been regarded as a primary function of a court. Central to
this issue is the adjudication and conclusive settlement of a dispute between parties as to their
rights and duties under the law. The Court Plan for the Family Court provides that the Court's
objective is:
to serve the interest of the Australian community by providing for the just and
equitable administration of justice in all matters within the Courts jurisdiction,
with emphasis in its family jurisdiction on the conciliation of disputes and the
welfare of children.
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5.29 The constitutional difficulty with the Family Court is the exercise of the delegated
powers by Judicial Registrars and Registrars. The core issue is the validity under the
constitution for federal judicial power to be conferred on and exercised by the Judicial
Registrars and Registrars of the court, that is, by a person other than a Judge appointed under
the Constitution.
530 The constitutional problems were partially alleviated by the High Court in the case of
the Commonwealth v Hospital Contribution Fund (1982) 150 CLR 49. The High Court
expressed the view that federal jurisdiction could be exercised properly by officers of a
Federal Court who were not Judges with the proviso that the exercise of that jurisdiction was
under the real supervision and control of the Judges. Following this case amendments were
made to the Family Law Act to empower the delegation of judicial power from Judges to
Registrars under the new section 37A of the Act. The extent of these delegated powers is
discussed above. Subsequently the constitutional validity of section 37A of the Act was tested
in the case of Harris v Caladine (1991.) 172 CLR 84. The High Court upheld the validity of
the delegation of powers by Judges to Registrars thereby removing any doubts about the
validity of the jurisdiction of Registrars under section 37A of the Act and, ipso facto, the
jurisdiction of the Judicial Registrars . However, the High Court in this case more clearly
defined what it envisaged possible by way of delegation of judicial power. The High Court
made it clear that Parliament could not provide for the establishment within a federal court of
a separate tier of judicial officers who are not Chapter III Judges with their own independent
jurisdiction and powers. This meant that the court officers authorised to exercise the
delegated judicial jurisdiction must be under the real supervision and control of the justices of
the Federal Court, (see Mason C J and Deane J at pp 90-91). The High Court considered that
one factor in determining whether officers are under the supervision of the Judges is the ratio
of Judges to court officers exercising judicial power.
5 3 1 In summary, the important issue for the Family Court in relation to the delegation of
judicial powers to Registrars and Judicial Registrars is that its validity under the Constitution
has been upheld by the High Court. One important issue affecting the validity of the
delegation of powers is that the delegation has not been made to an independent tier
exercising that judicial power and jurisdiction. Another important issue is that the delegation
is valid as there is a provision for review or appeal by a Judge or the Judges of the Family
Court on questions of both fact and law, that is there is provision for a review by way of
hearing de novo.

532 As discussed above, the Family Court has proposed that the present three tier judicial
structure of the Court consisting of Judges, Judicial Registrars and senior executive service
Registrars be replaced by a two tier structure consisting of Judges and specialist Family Court
Magistrates. The Joint Committee notes that in practice the proposed two tier structure is in
fact a three tier structure as Deputy Registrars at the Legal 2 level exercise delegated judicial
functions particularly in relation to consent orders. In response to a question from the
Chairman in relation to the proposed abolition of Judicial Registrars the Family Court
responded in evidence as follows:

the Registrars do most of the consent work. Judicial Registrars mostly do
defended hearings we would intend to have Judges and Magistrates sitting in
court. At the moment we do some consent orders by post, in effect, and they
are done in Chambers by Registrars. I imagine we would still have to have that
because it is a fair volume of work. As far as the courtroom goes, there will be
Judges and Magistrates. There will still be some people in Chambers looking
at consent arrangements that have been sent in."
In reality, the proposed two tier structure will maintain a three tier structure comprising
Judges, Magistrates and Deputy Registrars with delegated judicial authority. This in fact, is
no different to the present structure of Judges, Judicial Registrars and Registrars. The only
real difference is that the senior executive service registrar functions would be absorbed by
the Magistrates and that the Registrars at the Legal 2 level would be maintained.

533 The Family Court proposal for a two tier judicial structure in relation to the
appointment of Magistrates has constitutional implications. The Attorney-General's
Department, recognising the constitutional implications, sought the advice of the SolicitorGeneral. The advice from the Solicitor-General identified five potential options.
534 The first option is the appointment of a lower level judicial officer to the Family Court
and vesting judicial power directly to a Judicial Registrar as a Chapter III Judge. This
involves the establishment of a two tier system with Judges and a lower level Judge which
may be known as a Magistrate and the position of Registrars would be abolished. In practice
both positions would be Judges, however, one would be known as a Judge and the other as a
family court Magistrate. The Solicitor-General advised that there would be no constitutional
difficulty in the enactment of legislation by Parliament to provide for the appointment of a
new tier of Judges to an existing federal court. The Solicitor-General noted that under the
Constitution there is no requirement that Judges appointed to the same federal court should
have and identical status or remuneration. This indeed was a fact in the original establishment
of the Family Court with senior Judges and Judges. Also there is no requirement under the
Constitution to provide for a class of Chapter III Judges to be known by a title other than
Judge or justice, such as Magistrates. Accordingly, under this option specialist family court
Magistrates who are Chapter III Judges could exercise the full jurisdiction of the Family
Court. The ratio of judicial and non judicial officers, discussed above, would not come into
question.
535 Two further options considered by the Solicitor-General were the appointment of
Magistrates to the Family Court and the upgrading of the office of judicial Registrar by
increasing the delegated judicial power to the maximum extent constitutionally possible. The
Solicitor-General considered that both the issues involved under the constitution are similar
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for both these proposals. The discussion above in relation to delegation of judicial powers is
relevant to this option. The Solicitor-General advised:
for constitutional purposes, 1 do. not consider there to be any relevant
distinction between judicial jurisdiction exercised by a Magistrate appointed to
the court who is not a Chapter III judge, and judicial jurisdiction exercised by
an officer of the court (whether described as "Registrar", "Judicial Registrar",
"Master", "Magistrate" or otherwise). It is clear from Harris v Caladine that a
Chapter III federal court must be composed of Chapter III judges, and that the
exercise of judicial jurisdiction by a person other than a Chapter III judge is
subject to the conditions described in that case.
Those conditions relate to the direct supervision of the persons with delegated judicial power.
5.36 The fourth option considered by the Solicitor-General related to the establishment of a
Federal Family Court of summary jurisdiction. The Solicitor-General saw no difficulty with
the establishment of summary jurisdiction, comprised of Chapter III Judges with a delineated
primary jurisdiction split between that court and the present family court, and the latter court
acting as a court of appeal from the decisions of a lower court. For the purposes of the
constitution Chapter 111 Judges may consist of a court of summary jurisdiction. An example
of this is the state courts which have been vested with federal jurisdiction under the family
law act. It is important to note that the Solicitor-General advised that the constitution does not
support the establishment of an inferior Federal Court of summary jurisdiction consisting of
persons who are not Chapter III Judges. Accordingly, the Court of summary jurisdiction
could not be comprised of Registrars or Deputy Registrars of the Family Court.
537 The final option considered by the Solicitor-General was the appointment of officers
of the Family Court, that is Registrars or Judicial Registrars , as State Magistrates. The reason
for this appointment is that officers of the Family Court could exercise jurisdiction in family
law matters conferred upon State courts of summary jurisdiction. The Solicitor-General was
unaware of any High Court consideration of the question as to whether there exists any
constitutional principal at the office of a Commonwealth public sen-ant is inconsistent with
the office of a Magistrate under state law. The Solicitor-General considered that there may be
an inconsistency with the doctrine of the separation of judicial powers that is established by
Chapter III of a constitution if persons who are members of the Commonwealth public
service, and therefore responsible to an executive government, in exercising the judicial
power of a Commonwealth by being appointed as state Magistrates.
538 Accordingly, the Solicitor-General is of the view there is no constitutional difficulty in
enacting legislation to appoint Family Court Magistrates pursuant to Chapter III of the
Constitution. As discussed, there is no requirement in the Constitution that all the Judges
appointed to a Court need to have identical status or remuneration. There is also no
requirement that such an office need to be called a Judge or Justice. While this option may be

available under the constitution, the Attorney-General's Department in its submission12
stated:
'it is not apparent why a Judge/Magistrate structure would work when the
Senior Judge/Judge structure was found to be inadequate. It must be stressed
that the proposed Magistrates would, despite the title be Judges appointed
under Chapter III of the Constitution in just the same way as existing Judges of
the Court.'

5 3 9 At a public hearing on 3 July 1995 the Committee requested from the Court an
estimate of costs for it's proposal of a two tier structure based upon Judges and Magistrates.
The Court provided a costing on two options as follows:
Option 1-36 Magistrates instead of 7 Judicial Registrars (but see below)

Net Salary Cost

S3.184 million

Net Cost in Administrative Expenses

Net Salary Cost

SI.002 million

S 1.610 million

Net Cost in Administrative Expenses

$0,483 million

These estimates address the structural issues and the relative cost of the offices
identified in each Option. It is recognised that the employment of 7 Judicial
Registrars and 20 Registrars could not simply be terminated. The Judicial
Registrars are statutory appointees to age 65 years. For SES Registrars, in the
transition from one structure to the other there would be additional costs by
way of severance pay and the like. These costs have not been estimated.
The salary level assumed for Magistrates is that of an ACT Magistrate
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5.40 In its submission to the Committee, the Attorney-General's Department did not agree
that the estimated cost of the proposed Magistrates would be linked to the salary level for an
ACT Magistrate. The Department stated:
Salaries of Judges, and Judicial Registrars are set by the Remuneration
Tribunal. Currently, the Remuneration Tribunal has set the salaries of Judicial
Registrars at a similar level to salaries for ACT Magistrates but it cannot be
assumed that this position would continue. It is possible that the tribunal would
link the salaries of Family Court Magistrates to a percentage of Family Court
Judge salaries.
Apart from a salary differential, there would he very little difference
the cost of establishing a Family Court Magistrate and the cost of establishing
a Family Court Judge. The Department estimates that the cost of establishing a
new Judge is roughly $450,000 which is the set-up cost for a new Judge and an
on-going amount of $250,000 per year with additional costs for staff. These
costs decrease where the Judge is replacing a retiring Judge and can use the
library, furniture and accommodation of that Judge. The floor space of a Judge
and Magistrate would be likely to be the same as it may not be practical or
financially sensible to make minor changes in office size to accommodate

The Department's conclusion about costs are that
® a Family Court Magistrate would probably cost the Budget only a little less
that a Family Court Judge;
© there is a potential for significant initial costs involved both in the
redundancies of SES Registrars and in the appointment of Magistrates
unless those costs can be offset against the retirement of Judicial
Registrars.
5.41 The Committee agrees with the concern of the Department that the proposed
Magistrates would be remunerated at the level of an ACT Magistrate. Even if the new
Magistrates are initially remunerated at that lower level, there is no guarantee that the salary
differential would remain. History may repeat itself where the salary differential may be
abandoned similarly when Judges and senior Judges of the original Family Court were all
remunerated at the level of a Federal Court Judge. In any event, the Committee agrees that the
initial salary of the proposed Magistrates would be linked to the salary of a Family Court
Judge, as they are appointed as a Chapter III Judge under the Constitution.
5.42

The Attorney-General's Department also stated in its submission:
47. The next issue is whether the costs could be balanced against a benefit to
be accrued by faster or easier access to justice for clients of the Family Court.
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This is very difficult to assess given the absence of significant statistics on
appeals from Judicial Registrars .
48. The Department does not think the solution by the Family Court is
necessarily the right solution to the problem the Court has identified and we
have some difficulties understanding whether there is a real problem,
particularly given the lack of statistics. However, in light of current significant
movements in family law reform which place a large emphasis on resolution of
family disputes outside the Court structure, we consider that it is not time to be
expanding the judicial arm of the Court or experimenting with a new judicial
structure which, once established, cannot be removed.15
5.43 The Committee agrees with the comments of the Attorney-General's Department and
is of the view that resources must be utilised for the primary function of the court in
providing for the just, fair, affordable and expeditious justice in all matters. The answer for
the Family Court is not necessarily additional Judges. The Committee is concerned that the
Family Court cannot provide statistical information to support its proposals in crucial areas.

5.44 The jurisdiction of State Family Courts is contained in sections 41 (3) and 63 (1) of
the Family Law Act. The concept of State Family Courts was introduced with the passing of
the Family Law Act. Under the proposal the States were given the opportunity of establishing
a separate Family Court within their own State. The only State to take advantage of this
proposal was Western Australia. On 27 May 1976 the Governor-General by Proclamation
declared that section 41 of the Family Law Act applied to the Family Court of Western
Australia from 1 June 1976.
5.45 The Family Court of Western Australia has a limited jurisdiction which is expressly
conferred on the Court by legislation. The Court exercises both Federal and State jurisdiction
and the sources of its jurisdiction He in both Federal and State legislation.
5.46 The federal jurisdiction of the Court is invested by four Commonwealth Statutes
which are the Family Law Act 1975, the Marriage Act 1961, the Child Support (Registration
and Collection) Act 1988 and the Child Support (Assessment) Act 1989. The Family Law Act
is the most important Act for the Family Court of Western Australia. The effect of section
63(1) and 41(3) of the Family Law Act is to give the Family Court of Western Australia
jurisdiction in respect of all matters that may arise under the Family Law Act concerning
children and all 'matrimonial causes' as defined in section 4(1) of the Act. Accordingly, the
jurisdiction of the Family Court of Western Australia in these matters is much the same as
that of the Family Court of Australia. The major difference is that by virtue of section 60F(2)

15

Submission No. 8A, Submissions, pp. 12-13.

63

many legislative provisions concerning children under the Family Law Act only apply in
Western Australia to the children of the marriage and to the parties to the marriage.
5.47 The primary source of state jurisdiction for the Family Court of Western Australia is
conferred section 27(2) of the Family Court Act 1975 (WA). This State legislation confers
jurisdiction upon the Court in respect of the custody, guardianship, welfare and maintenance
of children, access to children, preliminary expenses and other child expenses and the
property of parties to a marriage. This legislation covers all children, including children of the
marriage as well as ex-nuptial children. The other State Act which confers jurisdiction on the
Court is the Adoption Act 1994.
5.48 In Western Australia there is also a Court of Petty Sessions located at 150 Terrace
Road, Perth. It is a court of summary jurisdiction and is constituted by a Registrar or Deputy
Registrar of the Family Court of Western Australia. The Registrar and Deputy Registrars are
also State Stipendiary Magistrates, in practise the Court is part of the Family Court of
Western Australia. It is important to note that the Registrars of the Family Court of Western
Australia do not exercise any of the powers conferred upon the Registrars of the Family Court
of Australia under section 37 A of the Family Law Act m that provision only applies to the
Registrars of the Commonwealth Court. The Court of Petty Sessions in Perth is (he only
Court of summary jurisdiction exercising family law jurisdiction in the Perth metropolitan
area. It is a specialist family law jurisdiction. Outside the Perth metropolitan area family law
jurisdiction is exercised by the general courts of summary jurisdiction. On an inspection of
the Family Court of Western Australia the Committee was informed that there was a very
close relationship between the Western Australia Magistrates' Courts mid the Family Court of
Western Australia. If a Magistrate has any query in relation to a family law matter advice and
assistance is readily available over the telephone. Furthermore, the family law Magistrates
and Judges operate regular circuits to Bunbury, Albany, Kalgoorlie, Geraldton, Karratha, Port
Hcdland and Broome. The counselling service and Registrars of the Court are available to
local general State Magistrates1 at any time.
5.49 Accordingly, the Family Court of Western Australia is a State court, not a Federal
court. The Judges of the court are Stale Judges and the court is a part of the hierarchy of State
courts in Western Australia. The Registrars of the court are given State Magisterial warrants
and are called the Court of Petty Sessions. A two tier judicial structure has been developed in
Western Australia of Judges and Magistrates/Registrars. There are five Judges of the Court
and one Registrar assisted by six Deputy Registrars all of whom are State Magistrates. As the
work of the court has increased, extra workload has been passed to the Registrars/Magistrates
who hear all Form 4 applications (dissolution of marriage), a general list, an access
enforcement list, the maintenance enforcement list, and a summary maintenance list. The
Judges of the Family Court of Western Australia also hold judicial commissions of the
Family Court of Australia.
5.50 The Registrars/Magistrates of the court attend to most of the interlocutory matters
from the filing of proceedings to a directions hearing, the ordering of a conciliation
conference and the placing of a matter in the defended list. The Chief Judge of the Family
Court' of Western Australia conducts the call over of the defended list and pre trial
conferences, are conducted by Registrars prior to the trial of the matter by a Judge. If children
are involved in any proceedings the parties are ordered to attend counselling and information
conferences before the directions hearing. The system is based upon early intervention before

the first return date before the Registrar/Magistrate. The average length of time set by the
Family Court of Western Australia for the completion of a matter from filing to trial is nine
months. That time period may increase from the time of a call over to the setting down of a
trial depending on the number of matters in the defended list, (see Appendix 7).
5.51 The Committee is of the view that the Family Court of Western Australia model
provides an efficient and accessible model for the family law client, aspects of which could
be implemented by the Family Court of Australia as discussed below.

e consideration of any reorganisation of the judicial structure of the Family Court
of Australia could take several directions. One suggestion which has been mooted in the past
is the merging of the Family Court of Australia and the Federal Court of Australia. An
attraction of this proposal is that the Federal Court of Australia has a two tier judicial
staicture comprising Judges and District Registrars/Registrars. The Committee acknowledges
that the jurisdiction exercised by the Federal Court of Australia and the number of matters
dealt with by the court vary greatly from the Family Court of Australia. However, a proposal
could be that the Family Court of Australia becomes a division of the Federal Court of
Australia. In a paper delivered by the Chief Justice of the Family Court ° he favoured the
proposition for the merger of both the Courts with the caveat that it would be necessary to
preserve a separate structure for the Family Court in its non-judicial capacity. He stated that
there would be considerable merit in the setting up of a Federal Court of Australia comprising
all Federal Superior Court Judges.
5.53

The advantages flowing from such a merger were summarised by the Chief Justice as

(a)The present system of what I have described as judicial apartheid would
cease and Judges of the Family Court would cease to be regarded as a peculiar
and separate species of Judge;
(b)The judicial resources and skills of both courts would be applied in a
rational way where required. I have, for example, seen instances where a Judge
of one court has flown interstate to hear motions where there has been three
Judges of the other court already in that State who could have done so just as
easily;
(c)The construction of Federal Court buildings could be rationalised to avoid
the present absurd situations where separate commonrooms, separate sets of
Judges Chambers, court-rooms, and even separate buildings are constructed
upon the basis that the two courts are separate entities.
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(d)There will be a cross flow of knowledge and expertise between the Judges
of the Courts where all would gain some appreciation of the problems of the
other;
(e)Judges who did not wish it, would not be confined to specialist
jurisdictions; and
(f)The difficult problems of recruiting to both courts would be assisted by the
wider range of jurisdiction offered.
(The Committee notes that Federal Court multi purpose buildings have been constructed in
Brisbane and are planned for Melbourne, however, the Family Court occupies its own new
building in Sydney).
5.54 The Committee is of the view that if such a merger was to proceed then the
administrative functions of the Family Court and Federal Court should also be merged. The
Committee notes that, for example, In Brisbane, there are three separate federal jurisdictions
in the one court building. The Committee sees benefit in those three courts being
administered by the one administrative unit.
5.55 As noted above, the Family Court of Australia has submitted that the existing three
tier structure of Judges, Judicial Registrars and Registrars be replaced by a two tier structure
of Judges and Magistrates. As discussed, the Solicitor-General has advised that
Constitutionally there would be no difficulty with a two tier structure within the Family Court
comprising Judges and Magistrates, provided the Magistrates were appointed as Chapter III
Judges under the Constitution. The reason for this is that it overcomes the hurdle that a
review from a delegated judicial officer, would not be by a rehearing, that is, a hearing de
novo. The Family Court argues that the appointment of a specialist Federal Magistracy in
family law would provide a summary jurisdiction whereby the majority of the work of the
court could be dispensed with by a summary jurisdiction comprising officers exercising
judicial power for the purposes of the Constitution. The crucial point is that a decision by
such a Magistrate would be a 'final' decision and that any review of that decision would be by
way of an appeal on a point of law. The Judges of the court would be able to concentrate on
the minority of cases which proceed to trial.
5.56 In his letter referring the issue of the office of the Judicial Registrar of the Family
Court to the Committee, the Attorney-General alluded to the proposal by the Court for a two
tier structure of Judges and Magistrates and stated:
Previous Attorney's-General have been reluctant to go down this path for a
number of reasons. These include the need, under the Constitution, for such
appointments to be tenured, the likely refusal of State Magistrates to continue
to exercise their current Family Law Jurisdiction, the precedent this would set
for other jurisdictions particularly Criminal Law where a great deal of State
Magistrates' time is taken up with Commonwealth criminal matters and the
fear that in the medium term, given the slight salary differential, these
positions would be reclassified as Judges. There would be considerable cost to
the Commonwealth not only in salaries for the new appointees but also in the
66

provision of substantial additional Commonwealth court facilities in all
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5.57 To overcome the Constitutional difficulties referred to by the Solicitor-General the
Family Court proposal would require the Magistrates to be appointed as Chapter 111 Judges
under the Constitution. There would be considerable cost implications to the Commonwealth
Government with such a proposal. It has been suggested that the specialist Family Court
dstrates would be remunerated at the level of an AC'T Magistrate.
5.58 The original judicial structure of senior Judges and Judges of the Family Court did not
fulfil its intended function of the senior Judges handling the more difficult cases and the
Judges handling the routine cases. There is no guarantee that history may not repeat itself by
the appointed Magistrates, under Chapter III of the Constitution, desiring to obtain the same
status as Judges of the Court. Also, the proposed two tier system does not address the
problem of the equivalent number of judicial officers dealing with the equivalent number of
cases before the Court, that is, the appointment of another tier of officer exercising judicial
power under the Constitution, does not necessarily relate to the dispensation of a just, fair,
affordable and expeditious service delivery to clients.
5.59 The philosophy of the Family Court is to encourage people to settle disputes and
emphasises the need to steer away from the litigation pathway, The appointment of another
level of Judge under the Constitution does not seem to comply with this philosophy. The
Committee is of the view that to achieve such a philosophy resources should not be
channelled towards the judicial arm of the Court, but rather to the conciliatory and first
contact points of the Court. That is, more emphasis should be directed towards the officers
exercising the delegated judicial powers under the Family Law Act. The High Court decision
in Harris v Caladine opened the pathway for a significant diminution of judicial workloads in
Federal Courts by enabling a greater delegation of judicial power to court officers than had
been considered before. The implications of the High Court decision appeared to promote
judicial efficiency and cost savings in the exercise of judicial power by delegated court
officers. This complies with the original philosophy of the founders of the Family Court who
envisaged it would be a 'court for the people1.
5.60 The .original intention behind the Family Law Act was expressed by the then
Attorney-General, Senator the Hon Lionel Murphy, in his second reading speech introducing
the Family Law Bill in 1974. At that time he said:
There are important provisions in the Bill for helping persons who
contemplate, or have begun, proceedings under the Bill to achieve a
reconciliation where possible, and for helping persons for whom a
reconciliation is not possible to resolve their differences with the minimum
bitterness and hostility. The reconciliation provisions extend to all proceedings
under the Bill, not just divorce proceedings. Provisions have been included for
more effectively bringing to the notice of parties wishing to institute divorce
proceedings, the consequences of divorce and the availability of marriage
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counselling
The Bill is not presented as my ideal solution to the very
difficult problems that arise in this area of human relationships, but is
presented as proposals which may be generally accepted now. I would prefer
solutions even more compatible with the dignity of individuals. It does not
seem right to me that divorce itself should be an occasion for judicial intrusion.
It may be different in custody, maintenance and property disputes but even in
those the parties should be encouraged to resolve their differences
to

themselves.
5.61 These views were also endorsed by the then Prime Minister, Hon E G Whitlam QC
MP, in his second reading speech on the introduction of the Bill when he stated:
The essence of the Family Courts is that they will be helping courts
These
courts will therefore be very different from the courts that presently exercise
family law jurisdiction. The Family Court will; of course, determine legal
rights which it is bound to do as a court, but it will do much more than that.
Here will be a court, the expressly stated purpose of which is to provide help,
encouragement and counselling to parties with marital problems and have
regard to the human problem, not just their legal rights.
5.62 These sentiments which were expressed at the time of the introduction of the Family
Law Bill do not appear to have been carried through after a period of some 20 years. The
freedom from 'judicial intrusion' envisaged by Senator the Hon Lionel Murphy certainly has
not been achieved in the legal sense. Efforts by the Family Court to implement this vision
have been thwarted by decisions of the High Court in relation to delegation of judicial power
under the Constitution.
5.63 In considering the question of the exercise of a judicial power under the Constitution
and the limitations placed upon the exercise of that power by the High Court raises an
important issue concerning what is meant by the judicial power of the Commonwealth as
opposed to what is a judicial function. This relates to the issue of why is a matrimonial cause,
a judicial function under the Constitution. It may be the answer to this question is that it is
purely historical. This was the view adopted by Dixon C J and McTiernan J in relation to
bankruptcy (RvDavison (1954) 90 CLR 353, p365). The historical nature of this argument is
highlighted in that decision by Kitto J where he stated that: 'The distinction to be maintained
between powers described as legislative, executive and judicial' refers 'not to fundamental
functional differences between powers, but to distinctions generally accepted at the time
when the Constitution was framed between classes of powers requiring different 'skills and
professional habits' in the authorities entrusted with the exercise' (ibid p38l-382). These
arguments would support the constitutionality of a matrimonial jurisdiction eliminating the
adversarial character of the proceedings before a court. The genesis of this argument has been
carried over to the bankruptcy jurisdiction of the Commonwealth under the Constitution.
Kitto J (ibid. p383) stressed that there is a civil origin and quasi-criminal character about
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bankruptcy proceedings and that even though there may be no contentious issues between
parties in relation to a bankruptcy, it affected the relative position of persons whose interests
were opposed, and for that reason, it required an impartial adjudication, (ibid. p384) Even
though this was the case His Honour seemed to be prepared to concede the constitutionality
of a provision that might enable a debtor to bring about his own bankruptcy in consequence
of a purely administrative act by an administrative official. The Committee notes that a
debtors petition under the current provisions of the Bankruptcy Act may be brought about by
the debtor under an administrative process.
5.64 The bankruptcy process has legal implications upon third parties. A person may also
be made bankrupt upon a creditors' petition which is presented to the Federal Court and is
determined by a Registrar-in-Bankruptcy. A person may be declared a bankrupt by a
sequestration order by the Registrar-in-Bankruptcy in those proceedings. If a legal
technicality arises in relation to that application then that particular matter is referred to a
Judge of the Federal Court for consideration. This complies with the requirements of the High
Court of judicial review of delegated judicial jurisdiction.
5.65 By analogy, if bankruptcy proceedings may be treated by otherwise than a judicial
process, the same reasoning should apply to proceedings for a matrimonial cause. The rights
of third parties in relation to matrimonial proceedings are not affected to the same extent to
those under a bankruptcy proceeding. In relation to matrimonial proceedings, it appeal's the
High Court has adopted a restrictive approach to the power of the Family Court to deal with
rights of third parties. This was particularly the case in relation to proceedings concerning
superannuation of married parties. The High Court held in Ascot Investments Pty Ltd and
Harper and Harper ([1981] FLC 91-000) that the Family Court could not bind a third party
to proceedings under the Family Law Act by an order of the Family Court. In that case the
High Court held that the Family Court lacked power to direct a third party, that is, the trustee
of the superannuation deed, to do anything that it was not obliged to do under the trust deed.
5.66 Historically, it may have been a moot point to argue that as a matter of policy it would
be desirable to take divorce out of the judicial process. This argument is supported by the
changes introduced under the Family Law Act for the single ground of divorce compared
with the multiple grounds under the Matrimonial Causes Act (Commonwealth) 1959. The
idea of a consensual divorce between the parties has long been recognised under the Family
Law Act. An application may be made 'on the papers' where a Registrar of the Family Court
may grant a Dissolution of Marriage in open Court without the parties being present. This
procedure questions the need for the exercise of 'judicial power' under the Constitution. This
is particularly the case in regard to the fact that the granting of a divorce is the exercise of a
the primary jurisdiction under the Constitution, similarly, to the exercise of a 'judicial power'
for a sequestration order for a bankrupt.

5.67 The Joint Committee is of the view that given the limitation of resources it is not
necessary to create a second tier of judicial officer for the Family Court of Australia under the
Constitution as proposed by the Family Court of Australia. Service delivery of the Family

Court of Australia may be improved by alternative proposals at less expense to the taxpayer.
The Committee notes that in the long term it is feasible that a merger of the Family Court of
Australia and the Federal Court of Australia may be possibility. A Family Division of the
Federal Court of Australia could be created with Judges specifically appointed to that
Division In that event the option of creating a Federal magistracy in the combined court could
be canvassed. However, at the present time the Committee does not support the creation of a
specialist Family Court magistracy for the reasons given below.
5.68 One of the main obstacles in relation to the restructuring of judicial officers in the
Family Court has been the conservative approach in relation to the delegation of judicial
authority under the Constitution by the High Court. The primary issue from a jurisprudence
point of view is the exercise of a 'judicial power' by a person not appointed under Chapter III
of the Constitution. That is, it relates to the exercise of a judicial power by a delegated person.
Having regard to the initial intentions of the legislature for a Family Court without 'judicial
intrusion' it would appear that the legalistic limitations imposed by the High Court
concerning the delegation of judicial power to non judicial officers has contributed to the
failure to meet the expectations of the founders of the Court.
5.69 The Committee notes that the restriction on the exercise of delegated judicial powers
may be waived under the legislation with parties consent to a Judicial Registrar, Registrar or
State Magistrate exercising the jurisdiction. For example, a State Magistrate may hear a
contested custody matter where the parties consent. The Committee has heard in evidence
that most parties in the Family Court come to an agreement or settle their proceedings prior to
reaching trial. The emphasis on family law proceedings is for the parties to reach an
agreement and settle. Accordingly, the Committee is of the view that the resources of the
Family Court must be directed towards the structure to assist in this philosophy. The
Committee acknowledges that where parties need to contest a matter to a full hearing or
where the parties wish to review a decision of an officer with delegated judicial powers there
is capacity to do so under the judicial structure of the court within the constitutional
limitations.
5.70 In order to achieve a judicial structure which addresses the complexities of the Family
Court, the Committee is of the view that one option to achieve this is by the establishment of
a two tier structure of Judges and Registrars. This structure already exists within the Federal
Court of Australia. It is proposed that the powers of existing Registrars be increased to hear
any type of interim application and the property jurisdiction be increased. The Committee is
of the view that there should be one level of Registrar with the jurisdiction to conduct a
mixture of chamber and court work. The Registrar would have the capacity to deal with a
case from filing to conciliation, interim orders and pre-hearing conference. The Registrars
could be remunerated at the level of Senior Executive Service level 1. This would provide an
accessible service by the court at less cost than the appointment of Magistrates remunerated at
the level of an ACT Magistrate or a percentage of a Judges' salary.
5.71 To comply with the constitutional limitations a decision by the proposed structure of
Registrar would be reviewable at any time by a Judge of the Family Court. It may be argued
that this is denying people access to a decision by a Judge and that the availability of applying
for a re-hearing before a Judge may prevent a matter from settling or the parties agreeing.
Evidence before the Committee indicates that the number of reviews of decisions made by
Registrars and Judges under the current arrangement are minimal. Furthermore, the number
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of reviews overturning a decision of a Judicial Registrar of Registrar are few. The Committee
acknowledges that people's legal rights and obligations must be preserved under the law,
however, under the proposed structure parties who wish to litigate and pursue a fully
contested hearing may do so before a Judge of the Family Court.
5.72 The Committee is of the view that funding and resources should not be targeted
towards a minority percentage of the population who may fully litigate their application or
who may apply for a review of a Judicial Registrar or Registrar. The Committee considers
that preserving a legalistic structure where alternative methods produce the required result is
more of an emotive legalistic argument than a realistic funding issue.
5.73 The Committee is aware of the Constitutional limitations concerning the issue of
creating more Registrars than Judges may mean that the Registrars become the Court instead
of the Judges. The Committee is of the view that Judges must always be available to review a
decision of a Registrar or be accessible to hear or make a decision in relation to any matter in
the proposed option for a Registrar's Court.
5.74 The Committee considers that in implementing a two-tier structure the existing
Judicial Registrars should be appointed Chapter III Judges under the Constitution. The
appointments could be conditional in that they do not exercise the same jurisdiction as the
existing Judges and accordingly it is envisaged they would receive a lesser remuneration than
the existing Judges. They would perform the more urgent applications and duty lists with the
assistance of the existing Judges where needed or appropriate. As there are only 7 Judicial
Registrars the additional cost of this proposal would be minimal compared with creating a
new layer of Federal Magistrates in conjunction with retaining the existing Judicial Registrars
. The Attorney-General advised that, subject to some legal and practical issues, the Joint
Committee's proposal to appoint the Judicial Registrars under Chapter III of the Constitution
would be constitutionally valid.20 The Joint Committee sees benefit in moving in the
direction of increasing the number of Judicial Registrars and decreasing the number of
Judges. The Joint Committee inspected several Registries of the Family Court of Australia
and it was evident that the Judicial Registrars are under pressure to handle large lists, often
sitting into the evening. The Joint Committee notes that in evidence to the Senate Legal and
Constitutional Committee on 6 November 1995 the Family Court advised that it has an
additional part-time Judicial Registrar.
5.75 The Committee concludes there is a need to rationalise the delivery of family law
services throughout Australia within the existing Federal and State jurisdictions with some
more cooperation. In coming to this conclusion, the Committee does not support the Family
Court proposal for the establishment of a two tier structure of Judges and Federal Magistrates
in place of the existing judicial structure of the Family Court. The two tier structure of Judges
and Magistrates may be a model for the future but in a time of limited resources it is not a
viable option and is not recommended. The Joint Committee does not support the proposal
from the Family Court of Australia for the change of the present judicial structure of three
tiers of Judges, Judicial Registrars and Registrars to a two tier structure of Judges and Federal
Magistrates.
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Letter dated 1 November 1995.
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the existing Judicial Registrars be appointed Judicial Registrars under Chapter

(c)

they would continue to be remunerated at their present level » the level of

in the longer term consideration be given to the Family Court of Australia

6.1
Courts exercising jurisdiction under the Family Law Act include Federal State and
Territory Courts, that is, the Family Court of Australia, the Family Court of Western
Australia, the Supreme Court of the Northern Territory and the various Courts of summary
jurisdiction. The Joint Committee has not received any direct evidence to suggest that
jurisdiction under the Family Law Act should only be exercised by one specialist court, that
is the Family Court of Australia or, in the case of Western Australia, the Family Court of
Western Australia.
6.2
In the Northern Territory, the Family Court of Australia and the Supreme Court of the
Northern Territory both exercise jurisdiction under the Family Law Act. Under the
Matrimonial Causes Act, which preceded the Family Law Act, the Supreme Courts of the
States and Territories exercised jurisdiction in family law matters. Courts of summary
jurisdiction exercise a limited jurisdiction under the Family Law Act in every State and
Territory apart from Western Australia. An important innovation introduced by the Family
Law Act was the possibility for a State Family Court exercising both Federal and State
jurisdiction over a wide range of family matters. This development was an important step in
overcoming the constitutional difficulties of Federal Courts exercising State jurisdiction
without a referral of powers from those States. Alternatively, the difficulty could be
overcome by State Courts being vested with Commonwealth jurisdiction. Such State Courts
were to be established on the basis that the Commonwealth Government would provide the
necessary funds for the establishment and administration of those courts, including
counselling facilities. Further, arrangements were to be made under which Judges would be
appointed to the Court with the approval of the Attorney-General of the Commonwealth.
These conditions are contamed in section 41 of the Family Law Act. In addition to the
Federal Jurisdiction vested under the Family Law Act, the Family Court has extensive State
Jurisdiction (to the exclusion of the Supreme Court of Western Australia) in matters
concerning adoption, affiliation, and the custody of ex-nuptial children. The attractive feature
of a State Court system is that the court avoids at first instance many of the jurisdiction
limitations of the Family Court of Australia.

6.3
Supreme Courts of the States retain family law powers not covered by the Family Law
Act. Previously this was particularly the case in relation to custody and maintenance of
children not of a marriage as defined in the Act and currently of many independent property
proceedings between spouses. Furthermore, pending a reference of powers from the States in
relation to the property of de facto couples, the Supreme Courts still have jurisdiction. In each

1

Refer to Chapter 5 for more information about the Western Australian model.
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State the Supreme Court can, for the purposes of testator's family maintenance legislation,
make provision for a family of a deceased person who has not provided adequately for them
by will,
6.4
Pursuant to section 39(5) of the Family Law Act the Supreme Courts of the States and
Territories are on the face of it vested with a federal jurisdiction with respect to matters
arising under the Act in respect of which (a)

matrimonial causes are instituted under the Family Law Act;

(b)

matrimonial causes are continued in accordance with section 9;

(c)

proceedings are instituted under regulation 8 for the purposes of section 109,
110, 111, 111A, or 1UB, or of paragraph 125 (IF) (G) or under Rules of Court
made for the purposes of paragraph 123 (1) (R); or

(d)

proceedings are instituted under section 117A.

6.5
In practice, however, the Governor-General has limited the exercise of jurisdiction by
Supreme Courts by proclamation, the effect of which has been that proceedings referred to in
section 39(5) of the Act can no longer be instituted in any Supreme Court except the Supreme
Court of the Northern Territory.
6.6
Another important residual jurisdiction of the Supreme Courts is the prerogative or
wardship jurisdiction empowering Courts to act as custodians of the persons and property of
children without guardians. This, general inherent power of the Supreme Courts enables them
to make a child a ward of the court and to supervise the child in a wide variety of situations.
The power of the State Courts to act in this jurisdiction has been specifically preserved by
section 60H of the Family Law Act which provides that State child welfare laws are not
affected by the Family Law Act and limits the power of the Family Court for orders
concerning children under State welfare protection.
6.7
Another significant jurisdiction exercised by Supreme Courts in relation to families is
the adoption of children. The adoption of a child requires a judicial order after a Court has
taken into account the welfare of the child and taken particular determination that the consent
of the child's parents has been properly given. Accordingly, these specifically concern the

6.8
The various State Children's Courts exercise an important jurisdiction in relation to
the protective and criminal jurisdiction of juveniles or children. These Courts exercise a
jurisdiction having another direct effect upon family life and this jurisdiction could be
incorporated into a Family Court structure. However, each of the Children's Courts is a
separate jurisdiction in each State and the Joint Committee is not aware of any evidence to
suggest that this is likely to change. Furthermore, the Family Court of Western Australia does
not have this expanded jurisdiction.
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6.9
As discussed the federal family law jurisdiction is exercised in a limited capacity by
Courts of summary jurisdiction under the Family Law Act. The hypothesis that the
Magistrates Courts can provide an effective, accessible, speedy, informal and inexpensive
supplementary and alternative service to the Family Court needs to be tested. Representatives
from the Magistrates Courts provided an insight into aspects of the operation of the present
system of dealing with family law matters and made suggestions about where there are any
problems which ought to be addressed and, if problems do exist, how they might best be dealt
with.
6.10 The Magistrates Courts exercise limited jurisdiction which h conferred on them by
sub-sections 39(6) and 63(2) of the Family Law Act Their jurisdiction applies throughout the
whole of Australia, with the exception of the Perth Metropolitan area where jurisdiction under
the Act is exercised only by the Court of Petty Sessions. Under section 39(6) of the Act,
Magistrates Courts can exercise jurisdiction in respect of all matrimonial causes except
proceedings for a decree of nullity of marriage or for a declaration as to the validity of a
marriage or for the dissolution or annulment of a marriage by decree or otherwise. However,
section 44A of the Act states that regulations may provide for proceedings for a decree of
dissolution of marriage to be instituted in. or transferred to, a prescribed court of summary
jurisdiction. A Court constituted by a Stipendiary Magistrate who is a Registrar or a Deputy
Registrar, or the Family Court of Western Australia is such a court.
6.11 A Magistrates Court cannot hear and determine proceedings with respect to property if
its value exceeds $20,000 unless the parties consent. The jurisdiction is unlimited if the
parties consent to the matter being heard in the Magistrates Court. If the parties do not
consent and the value of the property exceeds $20,000 the matter must be transferred to the
Family Court. The Magistrates Courts can, however, make interim orders pending disposal of
the matter by the court to which the proceedings are to be determined. Section 63(2) of the
Act provides that each Magistrates Court has federal jurisdiction in relation to all matters
arising under Part VII of the Act (Children). This jurisdiction can be terminated by
proclamation, but the only such proclamation to date terminated the jurisdiction of all
Magistrates Courts in the Perth metropolitan area except one. A Magistrates Court cannot
hear and determine contested guardianship, custody or access proceedings without the
consent of the parties. If this consent is not given, the court can make interim orders but must
otherwise transfer the matter to the Family Court or other appropriate court exercising full
jurisdiction under the Act.
6.12 The Joint Committee acknowledges that the limitations on the State Magistrates'
Court jurisdiction may impede access to readily available and relatively inexpensive justice.
Further, without direct access to counselling services proceedings may need to be transferred
to or commenced in the Family Court. A member of the Law Society of New South Wales

As far as the Sydney metropolitan area is concerned and our local courts
around this area, for example if you even go to the local court for family
matters, you have to be referred down to the Family Court for counselling and
there is a time delay in doing that. Also, most of the local courts are not set up
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to have the facilities available to deal with family law clients - for example
with interview rooms and things of that nature. The other difficulty is that if
you are going to introduce local courts dealing more with family law matters
you really do have to have a process- of educating the magistrates to deal in the
are of family law. I think our experience as practitioners is that often they do
not have that expertise.
6.13 In relation to the possibility of increasing or setting new limits on Magistrates,
witnesses from the New South Wales Justice Department in reply to a question about setting
a new limit stated:
Probably no limit. 1 would suggest that it would be a matter where, given that a
magistrate may not have the total expertise of a Family court judge, if the
parties concede that it is not a complex matter, it could be dealt with in a local
court. They would perhaps have to satisfy some rules about complexity which
would take up a lot of time in a local court. With a complex matter the time
limit would probably make it such that the magistrate would not want to hear
it. The Civil Claims Act - I think that jurisdiction probably will go up, which
will increase the de facto property of perhaps $100,000. That is not definite but
if that goes up the limit on that would go up too. That could be linked to the
Family Court as well, if that is one way to go.
Could I just add something there, Mr Chairman. One of the 'attractions' about
the local court environment is perhaps its simplicity and its speed, depending
on the application you want to bring before the court. In 1976 your originating
process was a one-page document. It is currently 11 pages. A lot of places have
developed a simplistic form of application and the court generally dispensed,
with any requirement to comply with the rules or regulations as they relate to a
particular application. And lots of time that application, before it is filed, it is
almost an instinctive assessment by the legal representatives and the chamber
magistrate as to whether it is going to be a complex matter or a heavily
contested matter, and that ultimately determines its destiny. It' it is clear that
we are in a situation where there is going to be quite a significant dispute in a
property area, magistrates will likely of their own motion transfer the matter to
the Family court anyway.
6.14 Another view given in evidence to the Joint Committee on the role of State
Magistrates was expressed by Mr Papas, Chief Magistrate of Victoria and Mrs Blashki,
Magistrate respectively:
From my point of view, the jurisdiction is an appropriate one, bearing in mind
that we are a court of summary jurisdiction and we supposedly provide a
quick, efficient and easy service - that is, a service that is accessible to people.
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Perhaps there could be some consideration of the property limit in relation to
simple property matters. I do not believe we should handle contested property
matters over $50,000 probably, which we thought was about the cut-off you
would expect.
Bearing in mind that you have got to look at it from a federal perspective, we
can only really talk about Victoria, but our civil jurisdiction within the state
borders is $25,000 but it might well be going up. Other magistrates'
jurisdictions have up to $100,000 civil jurisdiction. But we thought perhaps
something in the range of $50,000 or maybe even $100,000 would cut out
most of the seriously contested property disputes.
Senator Neal:-Most horaesI think that is right. That is really what we are talking about; we do not think
that we are really set up as a summary court to handle disputes of that level. I
am not saying we cannot do it, because we do handle complex issues. In
Victoria, as an example, we have a full equitable civil jurisdiction. Mr
Andrews probably knows something about it, having practised in the
jurisdiction. We can handle what is called Mareva injunctions, we can do all
forms of equitable relief. Our jurisdiction extends quite significantly in civil
areas. Having said that, the proper relationship of the summary court is one of
being complementary rather than in any way competitive or replacing the
jurisdiction of the Family Court. One area we identify is the level of property
disputes. Are there any other matters.
Yes. To complement that, 1 would have thought between $50,000 and
$100,000 would probably be a sensible limit. Of course, $20,000 Chair - It is too low
It virtually eliminates any property matters and it may well be of some
assistance to the Family Court.
Chair - If a judicial registrar can handle it up to $300,000, should the level be
just below that or the same? I am not aware of the proprieties in these matters.
I do not think there is any problem with that, that is that a magistrate would be
able to do the equivalent work of a judicial registrar. However, I would say
that a judicial registrar specialised in family law and magistrates do not purport
to specialise. That might be reflected in a slightly reduced property
jurisdiction.

Transcripts, pp. 70-71.
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6.15 The Joint Committee notes with approval the qualification of the Chief Magistrate's
evidence where he stated that the proper relationship of a summary Court is one of being
complementary to the Family Court. The Chief Magistrate also emphasised in evidence that
"the facilities are there - lets use them." The Joint Committee is of the view that more use of
the Courts of summary jurisdiction could ease the burden on the Family Court. The locations
of the Family Court and courts of summary jurisdiction are shown in the following diagrams.

Transcripts, p. 92.
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JAdeiaide Metropolitan:

Adelaide, Chfislies Beach,
EHzabaih, Holden Hili.
Porl Adelaide
ftfoun! Gambier
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Cape York Peninsula:
Aurukun, Cairns, Chiiiagoe. Cosn,
CookEown, Lockhart River,
Mareeba, Mossman, Pormpuraaw,
Weipa, Yarrabah

North East QLD:
Atherton, Ayr. Bowen,
Charters Towers, Cfeimont,
ngham, Innisfail, Mackay,
Moranbah, Prosperine, Sanna,
St Lavwence, Tully

North West QLD:
South West QLD:
Barcatdine, Bedourie,
BirdsviHe, Bfackall,
Charteville,
Cunnamulla,
Hungerford, Ssisford,
Jundah, Longreach,
Thargomincfah,
Windorah, Wyandra.
Yaraka

Boulia, Burketown, Camooweal
Cloncuiry, Craydon, Dajarra,
Bnasleigh, Georgetown,
Greenvaie, Hughenden, Julia
Creek, Kynuna, McKinlay,
Muttaburra. Penttend

Brisbane Metropolitan:
Brisbane City, Beenleigh,
Cleveland, Holland Park,
Inaia, Reddiffe, Sandgate,
Wynnum
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South East QLD:
Baralaba, Beaudesert,
BloJeia, Blackwater,
Bollon, Bundaberg,
Caboolture, Childers,
Chinchilla, Da!by,
DErranbandt, Emerald,
Gatfon, Gayndah,
Gladstone, Goondawindi,
Gympie, Hervey Say,
Ipswich, Kmgart^,
Maryborough, Meandarra,
Mungindt, Murgon,
Noosa, Nanango, Petrie,
Pomona, St George,
Tambo, Tara, Taroom,

mo, Caffs Harbour,
Inms, Grsflon,

ICentaiNSW
Bathurst, Blayney, Cobar, Cowa,
Condobdin, Dubbo, Dunendoo
Gibandra, Grenfdl, Gutoong,

Pentral East NSW:
VvestVvyatona Young

Belmcnt, C a m & n , Ossmck,
Dungog, East MaSlard, Forster,
GJouchester, Gosford, Hcmsby,
KafootTta, Kurt K m i , EJB^ow,

South West NSW:
Quirind, Raymcxid Terrace,
Richmond, Scone, Singleton,
Sutherland, Taree, V/aitsend,
r, V * y V\foy,

Balranald, Corovwa,
Finley, Griffith, Hay,
leeton, LocMiart,
Moarm,

South East NSW:
Boniiala, B o w d , Brafdvwaod,
Carfcsfra, Cooma, Cootamundra,
Crookw^l, Eden, Gotibum,
Marra, Won, Mvuya, Moss
Kembla, Quesnbeyan,
Tumbarumba, Ttmut,
Wagga, W dlongong, Yass

Fairfidd,

Manly,

Box Hill, Brosdmeadows, Dandenong, Ferntree Gully,
Franks ton, Heidelberg, Lilydale, Melbourne, Mefton,
, Prahran, Preston, Ringwood, Sunshine,
Werribee, Willfetmstovwi

aryboroughj

j

L"-—ra •
Benatia

Horsham
tawetl_
"rarat
amilton I ~~M

JBa'n'a'rat
pacchus Marsh]

\ jiWarmambool

6.16 A report by the Famiiy Law Council on an evaluation of the exercise of summary
jurisdiction to improve access to family law, was tabled in the House of Representatives on
24 October 1995. The former Chairman of the Family Law Council, Justice Faulks, stated in
evidence to the Joint Committee that:
the Council considered in essence that the issue of creating a Federal Magistracy or a
summary jurisdiction in the Famiiy Court is a question of access to justice.6

This involves the issues of the need to provide quality justice and the need for ready access
geographically.
Justice Faulks continued
whiie there are some differences between the Court and the Family Court proposal for the
establishment of a Family Court Magistracy, there was no dispute abut the need to establish
the Magistracy. The Family Law Council recognises that there will always be what is in effect
a sharing of jurisdiction between the Commonwealth and the states on family law areas,
particularly in remote country and regional areas.

6.17 The Joint Committee agrees with this view and also considers there is a need for the
'sharing' of jurisdiction in outer metropolitan areas. The concept of developing one specialist
Magistrates' Court in a city region, such as, in Perth and Sydney, has merit, however, in the
large metropolitan areas access to local Courts in family matters is essential. Justice Faulks
acknowledged this need in evidence to the Joint Committee.
6.18 In utilising State Magistrates Justice Faulks identified the following matters requiring
attention to ensure the delivery of quality services:
• copies of the relevant legislation must be available;
e a telephone hotline for any Magistrate in Australia exercising family law jurisdiction
to a duty Registrar or Judge of the Family Court for assistance;
• the regionalisation of Magistrates who are interested in family law matters — with
cooperation in the development of circuits;
« the provision of manuals to Magistrates including draft forms of orders; and
® the provision of training facilities within the Family Court.

6
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* The Joint Committee endorses the provision of these facilities to provide and ensure
delivery of consistent and quality services in family law. In particular, the Joint
supports the introduction of the hotline service, which has been established in
Australia, and education and training for Magistrates exercising family law
jurisdiction. The Joint Committee is of the view these initiatives will enhance the delivery of
family law services from an access to justice perspective, without the need for the
appointment of another tier of Federal Judges.

The Joint Committee notes that there has been a variety of Federal and State Courts
Family Law jurisdiction. However, the Joint Committee is of the view that the
benefits of a diverse availability of jurisdictions should not be dismissed. In a time of limited
resources the Joint Committee is of the view that more use could be made of the existing
facilities. The Family Court is not the only court exercising jurisdiction in relation to families
and does not have exclusivity to any expertise in dealing with family problems. Whilst
acknowledging that access to justice is an important issue for Australian citizens, this does
not mean that all existing resources should be provided with maximum amounts of funds at
the optimum level. There should be more cooperation within the existing Courts structure
the aim of providing cost effective services and not of maintaining separate and
rate court structures. Such an aim may require a change in attitudes and approaches for
exercising the family law jurisdiction with claims for exclusivity in the exercise of that
jurisdiction.
6.21 In summary, the Joint Committee is of the view that the Family Court should not have
or aspire to a monopoly of jurisdiction in relation to Family Law matters requiring additional
resources and expanding structures.. One such example is the claim by the Chief Justice of the
Famiiy Court that it could play a greater role in protecting the best interests of children by
considering the cases of asylum-seeking children. This suggestion was made in relation to the
detention of asylum seekers and Australia's obligation to protect their rights under
international law.
6.22 The Joint Committee does not favour the establishment of Federal Magistrates in
family law. The Joint Committee supports the wider use of the existing infrastructure of
courts exercising family law jurisdiction in Australia. This could be achieved in every State
by uniformly designating or encouraging State Magistrates to continue, or acquire familiarity,
with the exercise of jurisdiction in family law matters. In some cases, this will be an
extension of their existing experience.
6.23 A significant factor to be taken into account in supporting more use of the existing
infrastructure of courts exercising jurisdiction in family law is access to those courts in
regional and outlying metropolitan areas. The Joint Committee is concerned that the people
under a significant disadvantage are those in the regional and outlying metropolitan areas
having no access to Courts regularly exercising jurisdiction to solve their family problems.
This is a matter of major importance for those people. The Joint Committee has been
impressed by the structure in Western Australia, but people in the outlying suburbs of Perth
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are required to travel to the city for their famiiy law matters. In South Australia, residents in
Noorlunga and Elizabeth need to travel to Adelaide City for access to a court exercising
family law jurisdiction. Furthermore, the Joint Committee received evidence that in
Gippsland in Victoria, people could not obtain direct access to the Family Court. Similarly,
this is the case at the Gold Coast. The Joint Committee is aware that there are numerous
locaiities Australia-wide where the public will have no direct contact with the Family Court,
but may, on the other hand have direct contact with a local court.

agreement to the development of a comprehensive training program for a

(i)

have direct access to the Family Court of Australia for advice and
research assistance; and

(ii)

have access to the Court Counselling service, in the locai area where

7.1
The Family Court provides various services to assist parties to resolve disputes
without the need to resort to a trial at the end of the litigation pathway. It should be noted that
most of the services offered by the Family Court are apart of the litigation track.

7.2
The same words are used to describe different processes associated with alternate
dispute resolution and there is considerable debate over terminology. Many of the terms are
used interchangeably and dispute resolution practitioners often provide a mixed package of
skills and processes to achieve a variety of goals which makes distinctions difficult if not
impossible. The Family Law Council reported to the Minister for Justice on Family
Mediation in June 1992 and drew the distinction between the processes of counselling,
conciliation counselling in the Family Court, negotiation, conciliation, arbitration and
adjudication.
Reconciliation and Conciliation counselling in the Family Court
7.3
Counselling assists family members to resolve conflict about the nature of their
relationships and individual interpersonal emotional difficulties. Reconciliation counselling is
aimed at re-uniting parties to a matrimonial dispute whereas conciliation counselling is aimed
at assisting the parties to deal with the consequences of the established breakdown of their
marriage, whether resulting in a divorce or separation, by reaching agreement or giving
consents or reducing the area of conflict upon custody, support, access to education of the
children, financial provision, and disposition of the matrimonial home, lawyer's fees and
every other matter arising from the breakdown, which calls for a decision of future
arrangements.
7.4
The Family Law Council notes that, "frequently the primary focus of counselling is on
effecting change in family relationships. Counselling employs a range of methodologies,
some of which are similar to the family mediation process. " The Joint Committee recognises
that reconciliation counselling or pro-active counselling to keep families intact has not been a
role of the Family Court. The emphasis of the Family Court has been on dealing with
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Family Law Council, Family Mediation, June 1992, p. 5.
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Family Law Council, Family Mediation, June 1992, p. 5.
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shattered marriages and there has not been an expectation that the Family Court will provide
reconciliation services. The Chief Justice of the Family Court conceded this where he stated:
Originally it was thought that the court wouid play a role in the promotion of
reconciliation, but the experience of the past 15 years has been that by the time
that a couple approaches the court, there is little room for reconciliation, and
such reconciliations that do occur are of uncertain and doubtful duration.
7.5
Family Court counsellors assist parties to reach practical parenting agreements by
methods which work with the emotional distress of the clients to achieve a resolution of
underlying family relationship disputes. In addition, counsellors are required to maintain a
focus on the best interests of the children and to educate parents accordingly. Many people
seek counselling voluntarily before instituting court proceedings. The Family Court advises
that this constitutes 50 percent of it's counselling workload. The Court may advise parties to
attend counselling if it appears in the interests of parties or children for there to be
counselling or if counselling appears desirable to enable parties to improve their relationship
to each other.5 One party may ask the Court Counselling Service to arrange counselling in
which event the other party will be asked if he or she will attend. Courts and legal
practitioners are required by the Family Law Act to have regard to the need to draw to the
attention of the parties the availability of counselling and procedures available for resolution
of matters by conciliation.'
7.6
Counselling is encouraged in relation to issues involving children and there is a
general requirement that an order should not be made in relation to contravention of access
orders unless the parties have attended counselling. After the institution of proceedings for
dissolution, custody and/or financial matters the Court has the power to refer parties to
counselling. A referral is nearly always automatic in children's matters. In dissolution and
financial property matters there is not usually an initial referral, although counselling may
take place as matters progress. The parties to a marriage may request Court counselling or
attend a counsellor outside the Court. Court counselling is free and confidential.
7.7
The Joint Committee is of the view that as the Family Court of Australia has not
provided pro active or reconciliation counselling services, the statutory obligation imposed on
the Court should be taken away and those services should be provided by community services
outside of the Court.
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7.8
Mediation is not easily defined or described. Amendments to the Family Law Act
1975 introduced the word 'mediation' but did not define it. ! ' However the Family Court, in its
mediation pilot program, adopted the Folberg and Taylor definition:
...a process by which the participants, together with the assistance of a neutral
third person or persons, systematically isolate dispute issues, in order to
develop options, consider alternatives and reach a consensual settlement that
will accommodate their needs. Mediation is a process which emphasises the
participants' own responsibilities for making decisions that affect their lives.l~
7.9
Mediators provide a process and structural framework to enable parties to make
decisions. Mediators act as neutral parties and have no involvement in content as such. They
do not give advice or make suggestions and do not influence the parties' decision or make a
decision themselves. The Court may provide mediation either before proceedings are issued
or in proceedings by consent order.14

Conciliation
7.10 According to the Family Law Council conciliation appears to be used in three distinct
ways.
...Conciliation is sometimes used as a generic term for any non-adversarial
dispute resolution process. It is often used to describe the processes which
precede negotiations, for example, efforts to persuade the parties to come to
the negotiating table. However in family law matters it is more usually used to
describe a process in which a third party not only manages the negotiations but
makes recommendations (as opposed to suggestions) concerning solutions.
7.11 The Court may order parties to attend a conference with a court counsellor or welfare
officer in relation to the custody, guardianship or welfare of, or access to, children. Except in
special circumstances there is compulsory conciliation counselling before the Court
determines issues involving children.16 There is a requirement that, except in special
circumstances, there be a compulsory attendance at a conference at the Court with a Registrar
before the Court determines issues involving property.17 A conciliation conference at which
legal representatives attempt to settle a matter is the step following upon the first determined
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date before a Judicial Registrar. It is considered that a number of matters are amenable to
resolution by this method.18

7.12 Negotiation by the parties, or by their legal representatives, does not involve a neutral
third party in the process.

7.13 Arbitration is a process which involves the imposition of a decision by a neutral third
20
party on the parties involved. The Court may order arbitration either by consent or of its
own motion. The Family Law Act also provides for private arbitration and the registration of
resulting awards.""

7.14 In the later of two discussion papers prepared in July 1994 and August 1995 by the
Chief Executive Officer of the Family Court, Mr Len Glare, on a new organisational
approach to client service in the Court, it is stated that:
The term 'Primary Dispute Resolution' was used initially because it reflects the
outcome achieved by the Court in disposing of 95% of matters by means other
than litigation. In such circumstances it seems ludicrous to speak of'alternative
dispute resolution' when in fact means other than litigation have long been the
primary means of resolving disputes in the Court."
7.15 The clear inference is that alternative dispute resolution is responsible for the
resolution of 95 percent of matters before the Court. However, this premise cannot be
maintained. There is no statistical evidence available to support Mr Glare's claim and no
information on the reasons why or how people settle matters in the Family Court. In evidence
to the Joint Committee the Chief Executive Officer stated:
The Chief Justice is on record as saying that people discontinue actions for all
23
sorts of reasons, including financial reasons and the lack of legal aid.
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Further, in discussing settlement rates the Principal Registrar, Mr Ian Loughnan, stated in
evidence that:
I guess my difficulty was that J did not have the sort of information [on figures
at other points in the litigation pathway] that led to the 18 [per cent of
applications filed that are listed for hearing] and 5 per cent [of cases that
proceed to trial], I did not have that available. Our system just does not allow
tor that."
7.16 In the discussion papers referred to above a proposal for the future structure of the
Court in relation to primary dispute resolution is canvassed. The papers note that the Court
has traditionally been structured along functional lines reflecting the disciplines which are
found amongst its staff, There has always been a Registrar's unit based on legal
qualifications, a Counsellor's unit based on social science qualifications, an
administrative/support unit based on generalist staff and a judicial unit based on judicial
officers. The papers argue that the Court tends to be organised on the basis of its constituent
components, rather than organised to provide service to its clients in the best and most
cohesive way practicable, and that this issue has been highlighted by the addition of
mediation and the possibility of the addition of arbitration to the range of services offered in
the future.
7.17 It is proposed that the Court should not be organised on an internal focus to reflect its
own differences in discipline but on an external focus of the service it wishes to provide.
Under this proposal service delivery would be gathered under four groups:
litigation services (judicial and judicial support, family reports, court ordered
supervision, directions hearings, pre-hearing conferences, taxation of costs,
consent orders, orders, outcome entry);
primary dispute resolution (mediation, conciliation, conciliation counselling,
information sessions, centralised information, appointments, listing, community
education);
operations (counter, mail, records), and
27

administration.
7.18 The July 1994 paper notes that the term 'mediation' is being used as a generic term for
alternative (or primary) dispute resolution and that in the latest new policy proposal process,
the Attorney-General's Department and the Department of Finance have rolled together
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mediation and conciliation counselling for funding purposes. The Court suggests that the term
'mediation' be used for the whole of what is now called mediation, conciliation counselling
and conciliation conferences.
7.19 The Court states in the later discussion paper that ' "[pjrimary dispute resolution" will
allow resources to be deployed more flexibly to meet the needs of the case and because of this
those resources are likely to be used more effectively'. The Court notes that as if will be
organised along service lines it will be easier to structure the chart of accounts to reflect more
accurately how resources are being used. This will improve the assessment of the costeffectiveness of various service options.1" The Court notes that while the funding allocation
would have to be refrained to any new arrangement of the organisation, overall it would
probably involve the same funds but in a different grouping."1 The Court states that it is
'...hopeful of gaining efficiencies from it., .that will lead to savings'.'1
7.20 The Joint Committee is in agreement with the need for alternate dispute resolutions,
however, it is of the view that, professional counselling services should be more readily
available in the community, rather than being provided by the Family Court.

7.21 The Family Law Reform Bill, introduced into the Parliament in October 1994, greatly
expands the options for dispute resolution by making mediation and counselling the primary
ways to resolve disputes, and litigation the final avenue for those cases where the primary
mechanisms fail to achieve agreement between the parties. Significant additional resources
are being committed to mediation both in the community and attached to the Family Court. "
7.22 It appears to be generally accepted that mediation, as a form of alternative dispute
resolution, is an attractive and useful option, particularly as it may lessen or even avoid
litigation. However, the Family Law Council reports that attempts in Australia and overseas
to evaluate the effectiveness of family mediation services have encountered enormous
methodological difficulties and results have generally been inconclusive.
7.23 In the opinion of the Joint Committee the high settlement rate after mediation
(approximately 85 to 95 per cent)34 is due largely to self-selection on the part of participants
and the fact that the cases are sifted to a degree that only the most tractable cases are chosen
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for mediation. " The Joint Committee considers that the criterion of'settlement' in. relation to
the evaluation of the 'success1 of mediation is not a useful one. The Joint Committee is also
concerned that the extensive list of attributes which render parties 'unsuitable' for mediation
results in this form of dispute resolution taking on a distinctly 'educated, middle-class'
quality. This concern is reinforced by the comment of the Chief Justice:
Some of the figures from our evaluation rather suggested that the people using
mediation came from a different socioeconomic group - the sort of people who
might have read about mediation and who understand its possible benefits."'6
Family Law Council concedes that mediation can take place under other names
which have as their principal focus other activities, such as counselling, conciliation and
negotiation.' The Joint Committee notes that the Family Court already provides dispute
resolution which includes aspects of mediation.
7.25 The Joint Committee is concerned that mediation services should be extended only
after it is clearly shown that the method is cost effective and responsive to consumer and
government funding requirements. It also considers that assessment of demand and location
of any extended services are issues for consideration. In this respect the Joint Committee has
formed the view that the Family Court has not managed its non-judicial services over the last
twenty years very successfully. Accordingly, more use should be made of the existing
community services, and the existing funding arrangements of the Attorney-General's
Department. This may hopefully keep people out of the courts.

7.27 The Family Law Reform Bill currently before the Parliament expands the existing
mediation provisions in the Family Law Act to enable the Court to refer parties to approved
mediators rather than just to Court mediators.
7.28 The Bar Association of Queensland expressed concern that there may be a growing
perception that mediation should be offered only within the Court structure. The Association's
view is that people's perception may be that they have a reduced freedom to engage mediators
of their choice, and that it may exclude a number of trained mediators who have been doing
this work for a significant number of years and who have a great deal to offer/
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7.29 There are a number of private organisations providing mediation in Australia, most
notably Relationships Australia (formerly the Marriage Guidance Council). There are training
courses in mediation offered by the Law Society Continuing Legal Education, Legal Aid and
various universities throughout Australia. However there is little publicity about the
availability of mediation and the proper way to use the service. The Chief Justice states that
he is '...not sure that the concept is well understood in the community';*9
730 Witnesses to the inquiry see a role for the Family Court in the provision of mediation
services inasmuch as mediation is part of a package of methods to resolve disputes. However
they also see a role for mediation services outside of the Family Court provided those
services involve accreditation and monitoring of the quality of the service provided.40
Relationships Australia states that there is a perception that the Famiiy Court and approved
agencies are in competition. The view of Relationships Australia is that the services are
complementary: '...they have different objectives as well as different audiences', The
organisation notes that while it occasionally hears from the Court:
...that perhaps they will set up groups and perhaps they will do a bit more
ongoing work and so on...we start to wonder what their charter is and what our
charter is and how we distinguish between what they are there to do and what
we are there to do."
731 Relationships Australia thinks that as Commonwealth funding is involved in both
cases there should be more collaboration in and definition of the services. The organisation
considers that a process should be evolved, whereby the limited funding of both the service
functions of the Famiiy Court and the functions of the approved agencies is rationalised as
complementary operations, coordinated and cooperatively planned. Relationships Australia
states that it is less concerned about who provides mediation and counselling but considers
that a coordinated and planned approach would
...[preserve] what rare dollars we have and [expend] them to the best effect...
7.32 The organisation is concerned that even though Commonwealth funding is involved in
both the Family Court and Relationships Australia, the latter is required to charge fees for
mediation while the Court is not, regardless of the income of the parties concerned or the
amount of property they may be dividing. "
733 The Court's view is that there is no duplication in the Court's services and outside
services although there is no agreed formal protocol. Liaison is at a local network level. The
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Court states that it is meeting with Relationships Australia and other interested groups to
discuss the Justice Statement funding, any possible areas of overlap in service provision and
cooperative arrangements.46 The Joint Committee notes that the Court says it is beginning to
address the issue of liaison with outside service providers. With the Justice Statement funding
and the new legislation putting more emphasis on the provision of services by outside
agencies, the Joint Committee considers that the Court should develop and implement a best
practice model to ensure that there is liaison between themselves and other mediation and
counselling services and that the fields of work of both are well-defined.
734

The Joint Committee recommends that:

735 There are legitimate arguments for both a Court-based and an outside, independent
counselling service, although the former Chairman of the Family Law Council, Justice John
Faulks, notes that the issue of whether the counselling service ought to be attached to the
Family Court or dealt with separately has not been a project of the Court for some time. He
states that good links with other counselling organisations within the community enable
necessary ongoing counselling to take place, and thinks that the extent to which the different
organisations are able to cooperate is the important issue. Australia, like New Zealand, places
great emphasis on counselling. Family Court counselling in Australia is done 'in-house' by
Court counsellors at the Court. This is in contrast to the New Zealand system of coordinating
counselling from the Court but using outside counsellors.
736 The Joint Committee notes that the Family Court agrees that '...cooperation between
disciplines [within the Court] has been rather strained and sometimes downright
dysfunctional'.48 The Joint Committee wants to ensure that the Court is 'client-based', and
considers that the Court should put greater effort into resolving any tensions there may be
between the counselling service and the legal arm of the Court.
737 An amount of $1,221 million is provided in the Justice Statement for a reduction in
waiting times for counselling, provision of a limited after-hours counselling service and
extension of visiting counselling services to outlying areas. The Family Court states that
additional counselling funds have been allocated to the regions generally to reduce waiting
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times. On a full year basis, these allocations equate to 33.5 additional counsellors and 4
additional support staff.
738 Evidence given to the Joint Committee concerning the benefits of Court counselling
was generally highly complimentary. Counsellors are considered to be very experienced in
terms of the sorts of issues that come before the Family Court and highly effective in
assisting parties to arrive at a settlement.50

739 Under family law legislation there is no provision for counsellors to provide financial
counselling, and it is Court policy for counsellors not to become involved in financial
counselling.51 The Court states, however, that '[counsellors are not prevented from taking a
therapeutic approach to emotional blocks arising from property matters where that affects the
settlement of matters related to children'. The Joint Committee notes that where there is a
need joint conferencing is available by a Court Counsellor and Deputy Registrar of the Court.
Evidence given to the Joint Committee suggests that this limitation handicaps the counsellors
in the service they provide. J
7.40 It is the Joint Committee's view that apart from property matters involving companies,
trusts and large amounts of private superannuation, counselling would be more effective and
efficient if counseilors were able to give financial counselling. The Joint Committee
considers that counsellors who are not qualified to give financial counselling should receive
appropriate training.
7.41 The present legislation provides for conciliation in children's matters before filing but
not for conciliation conferences in financial matters before filing. The Court has asked the
Government to include in its family law reform bill series the power for the Court to
conciliate before the commencement of proceedings so that voluntary conciliation in financial
matters can be undertaken."'

7.42 In its evidence to the Joint Committee the Legal Aid Commission of Queensland
thought that the Court should look at the counselling service it provides to its clients and
whether or not it could decentralise some of these operations by tendering out counselling
services to community agencies or by having Court counsellors making use of community
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facilities. The Joint Committee is aware that in certain areas some contracting out to
professionals already takes place under regulation 8 of the Family Law Act. In this instance
outside contractors are engaged to write family reports when there are not enough counsellors
to provide the service." Most witnesses who appeared before the Joint Committee did not see
a difficulty in relation to the contracting out of counselling services, provided that the quality
of the counselling remained at a high level.
7.43 The Chief Magistrate of the Victorian Magistrate's Court states that people coming to
the Magistrate's Court in Victoria cannot get access to the Family Court's counselling services
as the Court does not have the staff to take referrals from the magistrate's court. The Chief
Magistrate considers that if potential savings could be identified in the overall budget of the
Family Court for some funding for counselling to be diverted to the magistrate's court, there
might be a good financial result."^ The Joint Committee is aware that on occasion in New
South Wales, Family Court counsellors go to local courts and provide counselling.'
7.44 The Legal Services Commission of South Australia notes that one of the major
problems in Adelaide is the lack of sufficient resources in the counselling area. The
Commission claims that there was little incentive for parties to try to resolve a matter without
entering into litigation when '...you could almost get a court hearing date quicker than you
could get a counselling appointment.'
7.45 The Joint Committee considers that there should be a reallocation of resources to
enhance the counselling function and that, as part of a client service focus, consideration
should be given to providing more counselling services in the community and not just at
registries.

7.46 The Family Court Counselling Service provides a limited telephone counselling
service to assist people in crisis situations or who reside a long way from a registry.
According to Legal Aid Western Australia, telephone counselling services are readily
available and well organised in the Family Court of Western Australia. The service can be
easily arranged by the counselling service for parties who live at some distance from the
Family Court in Perth. The service is aimed at assisting people, particularly in the remote
areas, to solve their problems without the need to attend court.
7.47 As the Justice Statement notes, flexibility in service provision is an important feature
of a more consumer-oriented court system. Easy access to processes such as counselling is
most important, as they are designed to provide early settlement of disputes or to prevent
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disputes arising in the first place.62 As the Court itself notes, a greater percentage of circuit
cases are being set down for trial. .'They are not settling earlier in the proceedings like the rest
of the country'. There are '...four or five times the number of defended hearings on circuits
than what you have in main registries...'63. The Court states that it is examining whether its
services to circuit areas are adequate in terms of information and early counselling.
7.48 The Joint Committee considers that the Court should undertake to offer greater
community access to counselling services through telephone counselling.

7.51 For approximately 18 months the Court has been holding information sessions for
clients which must be attended, subject to the client's distance from a Court. Registrars and
Judicial Registrars have the power to stand a matter down if a party has not attended an
information session.64 The information sessions held by the Family Court aim to increase
access to justice and client confidence and are considered by most witnesses to be a step in
the right direction. The Queensland Law Society thinks that a significant number of matters
settle when parties become aware at an early stage of what they can expect and what the
likely outcome will be.
7.52 The Court recently aired a proposal to have a common information and intake
procedure for clients, where information would be given about the range of Court services as
well as services available outside the Court. During the intake process an assessment would
be made of the service most suited to the individuals concerned and clients would be
encouraged towards an appropriate dispute resolution service. The Court assesses that control
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of appointments and listings for this process would be in a single, centralised unit within a
registry which would be able to assess the best utilisation of time and resources across the
whole registry. In utilising such a management technique the Court considers that it would be
better able to carry out differential case management.6
7.53 The Joint Committee is concerned that the information sessions currently held are
directed at random groups of clients who are at different levels in terms of their anger,
education and insight. The Joint Committee considers that a greater concentration on the
provision of information to clients would be beneficial if information was presented to clients
in a way and at a time when they were capable of processing it,
7.54 There has been a suggestion thai information sessions should be available to people to
attend prior to filing an application, so that people have the option, and are aware of the
issues and can attempt solutions before coming to court. One of the community legal centres
in Western Australia has organised information sessions on separation issues in
the large number of inquiries it was receiving. Increasingly, consumers are seeking access
to counselling facilities after normal working hours. The Joint Committee notes with approval
the provision of evening information sessions at Parramatta and some other registries. The
Justice Statement funding should enable the Family Court to expand its after hours services
and it would be desirable if this could be provided at centres easily accessible to the
community.

7.56 The allocation of the majority of the resources of the Family Court to the five per cent
of cases that proceed to trial reflects an unbalanced allocation of the Court's resources. The
Joint Committee considers that the large majority (90 to 95 per cent) of the Court's clients
should not be affected by administration difficulties. The Court itself notes that for some
years it has '...been constrained from the front end of it - the reconciliation services...' In terms
of increasing the level of early intervention counselling and mediation, which we think would
be a better service and more productive in the long run, we are prevented from doing that by
the requirement to service the hard line of the court ordered material.'
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7.57 The Joint Committee considers that there should be much greater effort directed to the
'front end' of the Court process in terms of both the resources and skills available to the Court.
A reallocation. of the Court's resources is required to ensure that the majority of clients
passing through the Family Court receive just, fair, inexpensive and expeditious treatment.
7.58 While the costs of legal services in family law matters is not within the Joint
Committee's Terms of Reference the issue has been raised with the Joint Committee on
several occasions. There have been instances of extremely high fees being charged for trials
in the Famiiy Court. The Joint Committee is concerned about the effect increasing costs may
have upon the access to justice in family law matters. The Joint Committee acknowledges the
importance of the reforms outlined in the justice Statement released in May 1995, and, the
cost of the Justice Report in February 1993. The Joint Committee is not aware of any detailed
study or survey on the legal cost of family law matters and the impact that legal fees may be
having on family law litigants. The Joint Committee is of the view that this is a matter that
should be the subject for a survey or study by an independent academic or research group.

7.60 The Joint Committee considers that current case management in the Court is too
bureaucratised and that the Court should attempt to carry out differential case management as
outlined in its recent paper. The Joint Committee is of the view that greater flexibility must be
retained in case management to achieve effective and efficient alternate dispute resolution.
7.61 The Joint Committee considers that great care should be taken that scarce resources
are not thrown at new systems of primary dispute resolution which will serve a very small
fraction of clients, at the expense of the broader benefits to clients which may be achievable
by an alternative use of the resources. Above all, the Joint Committee wants to ensure that the
Court has a client focus and a family-based orientation. It considers that it is a responsibility
of leadership to protect the least powerful and the minorities and that the Court must address
the issue of resources in terms of its clients.
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8.1
Section 21B of the Family Law Act gives the Chief Justice of the Court the
responsibility for ensuring the orderly and expeditious discharge of the business of the Court.
Section 38A of the Act confers upon the Chief Justice the responsibility for managing the
administrative affairs of the Court and empowers the Chief Justice for that purpose to do all
things that are necessary or convenient to be done on behalf of the Commonwealth. Further
section 38D(3) empowers the Chief Justice to give directions to the Chief Executive Officer
regarding the exercise of his powers. Accordingly, the Chief Justice is conferred with not
only the traditional powers of a Chief Justice, but is also conferred with the sole
administrative control over the Court. The Famiiy Court has a Chief Executive Officer who is
responsible to the Chief Justice for the management and co-ordination of the Court's
administrative component. The administrative structure of the Court is separate from the
judicial structure of the Court.
8.2
The Family Court's objective stated in its Corporate Plan is to serve the interest of the
Australian community by providing for the just, equitable and timely administration of justice
in all matters within the Court's jurisdiction, with emphasis in its famiiy jurisdiction on the
conciliation of disputes and the welfare of children.
8.3
The Family Court operates under a matrix structure, being organised managerially at
three levels - national, regional and registry. From a functional point of view the Court is
organised at all three levels into four groups - judiciary, management/operations, Registrars
and counsellors. Subject to the provision of the Family Law Act concerning the powers of the
Chief Justice, the management line is from the Chief Executive Officer to Regional Managers
to Registry Managers. A diagram of the organisation of the Court at Appendix 9. The Chief
Executive Officer is the head of the Office of the Chief Executive and coordinates the
administration of the Court at the national level. Each Regional Office is headed by a
Regional Manager who coordinates the administration of the Court at the regional level. Each
Registry of the Court has a Registry Manager who is responsible for coordinating the
administration of the Court at the registry level.
8.4
The Office of the Chief Executive is located in Sydney. It provides direct
administrative support to the Chief Executive Officer and comprises 40 staff. The Principal
Registrar, the Principal Director of Court Counselling, the Principal Director of
Administration and the Principal Director of Information Services are all members of the
Office of the Chief Executive and are responsible for a particular function of the Court at the
national level. The major objectives of the Office of the Chief Executive are:
* to provide accurate, practical and timely advice to the Chief Justice and the Chief
Executive Officer;
® to manage the use of the resources at a national level and to assist Regional
Managers to manage at the regional level; and

© to develop, implement and monitor the application of administrative policies within
the Family Court.
8.5
The Family Court commenced operations in January 1976 and up until January 1990
was managed by a Prmcipal Registrar who was required to hold legal qualifications. This
management was subject to the Chief Justice and the Secretary of the Attorney-General's
Department.
8.6
The management structure of the Family Court is based upon a regional organisation
which replaced a centralised structure. Each region is administered by a Judge Administrator
and a Regional Manager. Judge Administrators report directly to the Chief Justice of the
Court and the Regional Managers report directly to the Chief Executive Officer of the Court.
Each region also has a Regional Registrar, a Regional Director of Court Counselling, a
Regional Resource Manager, a Staff Development and Training Manager, a Senior Personnel
Officer and a Regional Librarian. These respective officers report directly to the Regional
Manager and to their relevant Principle Director or Director, such as, the Director of Human
Resource Management and the Director of Library Services.
8.7
Each region of the Family Court has a series of Registries or Offices, such as, the
Sydney Registry or Melbourne Registry. The Registries of the Family Court are usually the
first contact points for members of the public with the Court. Registries are managed by a
Registry Manager who reports to the Regional Manager. Each major Registry also has a
Senior Registrar, Director of Court Counselling and an Operations Manager.
8.8
The Joint Committee notes that the Family Court is different in many respects from
any other Court in Australia either at the Federal or State level. In a given year, over 40,000
marriages end in divorce in Australia and there may be more than 100,000 adult litigants
involved in proceedings before the Family Court affecting thousands of children.
Approximately one marriage in three in Australia ends in divorce. Having regard to the size
of the Court, the number of Australian citizens coming into contact with the Court, the
number of Court staff and its wide geographical distribution, there is a need for an efficient
and workable management structure within the Family Court.
8.9
This complex organisational structure reflects a bureaucratic nightmare. This disparate
style of management structure does not seem to be the optimum structure having regard to
modern management styles in developing flatter management structures and goes against the
trend in public bodies.
8.10 Under the regionalisation of the Family Court there are several regional officers which
make up the structure of the Court. This raises the issue as to what extent has the
regionalisation benefited the Court and to what extent is there potential to gain savings
through centralisation. In evidence to the Committee, the Chief Executive Officer mentioned
that the Court is working on the regionalisation of a number of functions. Obviously, the
Court has been reviewing the balance between regionalisation and centralisation, which raises
the important issue of what cost savings could be achieved by bringing back the regional
functions of the Court to a more centralised structure.

Transcripts, p. 499.

The Family Court Submission stated that regions were introduced because it was impossible
to manage the network of registries effectively from a single central point, but gave no
reasons for reaching this conclusion. The major outcome of the Buckley review of the Family
Court was the regionalisation structure of the Court whereby three separate regions were
established, under the control of the Office of the Chief Executive, to manage the operational
Registries of the court. The Regions are managed by a Regional Manager who works closely
with the Judge Administrator responsible for that region. In implementing regionalisation the
Buckley review recommended that there should be three regions, under the control of Judge
Administrator and a Regional Manager. The statutory function of a Judge Administrator is
contained in section 21 B(3) of the Family Law Act which provides:
A Judge Administrator shall, in relation to such part of Australia as is from
time to time assigned by the Chief Judge, assist the Chief Judge and Deputy
Chief Judge in the exercise of such of the functions conferred on the Chief
Judge by sub section (1) as are from time to time so assigned.
The Committee is concerned that the following matters do not appear to have been addressed
in developing regionalisation for the Court:
* an explanation of the specific inefficiencies that existed in the former centralised
system and how they could be rectified with regionalisation;
« in what way was there a lack of coordination in the former system; and
• why there could not be effective coordination in a centralised system.
8.11 Accordingly, the functions of a Judge Administrator may only be ascertained from the
terms of assignment made by the Chief Judge. The Committee was advised that the role of
Judge Administrator was primarily for the supervision of judges. In commenting on the role
of Judge Administrators in evidence to the Committee, the Chief Justice and Deputy Chief
Justice stated respectively:
...the responsibility is really to do with cases in Court and the allocation of
Judges to the hearing of cases - if you like, the supervision of judges. I do not
use that in the classic sense, but they supervise what is happening, make sure
that sufficient judges are allocated to appropriate circuits and generally take
care of the day-to-day matters arising in relation to judges, such as travel and
that sort of thing They also act, in effect, as a representative of the judges and
put to me the views of the judges. They take a veiy active interest in listings
because listings, of course, are vital to the operation of the hearing system."
The basic duty of a Judge Administrator is to administer the judges. The whole
function of a Court sitting - which judge sits, where they sit - is a big
administrative task. Then you have the other matters which are personal to the
judges in the region. You probably have twenty judges to administer, and you
have to see where they sit daily. Calendaring all that material is what the Judge
Administrator does. That is his basic task.

2

Submission No. 3, Submissions, p. 20, first inquiry.

3

Transcripts, p. 54, 13 November 1992.

4

Transcripts, p. 55, 13 November 1992.
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8.12

In relation to the role of Judge Administrators the Chief Justice also stated:
Perhaps I could mention one additional thing. All this does impact on
administration, so it is vital that the Judge Administrator has a close
association with a Regional Manager in a consultative role, and that happens.5

8.13 As mentioned, the Regional Manager is responsible for the management of the
functions and operations of the Court within the Region. The Regional Manager is
responsible to the Chief Executive Officer for the efficient operation of the Registries within
their region and has authority over all resources, including staff. The emphasis on the
appointment of Regional Managers is on management expertise.
8.14 The Committee is concerned about the comment by the Public Sector Union in its
submission that "there is now a range of conflicting management styles, philosophies and
priorities within the Court which serve only to confuse and polarise the workforce" In
evidence to the Committee the Union stated:
In the minds of the people who are working at the grass roots level, if you like,
there is confusion about why some of the policies are not operating across the
board, which is no doubt part of change, but on the other hand is just adding to
the stress of the people who are trying to provide a service within the Court.
The Committee is concerned with the element of duplication and the complex and top heavy
management structure of the Family Court. It also appears to the Committee that there may
be unnecessary administrative functions being performed by Judges and an overlap of
functions with Regional Managers. Another matter of concern to the Committee is that
having regard to the regionalisation of the Family Court, the Office of the Chief Executive
has developed a large staff establishment.
8.15

In evidence to the Committee the Chief Executive Officer stated:
The case for a regional structure was essentially set out in the Buckley review.
It was also set out quite strongly in the 1980 Joint Select Committee report,
and it did not happen at that time. The regional structure really does two
things: it allows the central office to concentrate on overall management and
policy issues; and it gets the actual operational management of the court closer
to the place where it happens at the coalface. Before regionalisation, every
registry manager, or registrar as he was then, reported directly to the principal
registrar. That was impossibly complex. There were too many reporting lines
and that pushed up the line all sorts of issues which were not worthy of
attention at the central level. They took too long for answers and they got no
real operational assistance. That meant that the central people were effectively
desk bound dealing with the paper, and there was nobody out there looking at
the operations of the court.

5

Transcripts, p. 55, 13 November 1992.

6

Submission No.4 , Submissions, p. 152.

7

Transcripts, p. 52, 19 November 1992.
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The regional managers at least are much closer to that. They relate directly to
the judge administrator, who looks after judicial operations in the region. That
gives you a good local focus and a much better control. One of the issues that
the Buckley review brought out was the lack of uniformity among registries.
Regional management allows us to pay closer attention to that. You are right in
that we have already taken some of the initial regional operations back EG the
centre to save money and the personnel— the human resource management
function— has come back.
There is really not much in the regional offices. There is a regional manager,
who has to manage the operations, the budget and the personnel for the entire
region. There is a resource manager who assists in that and does the
accounting part of it, the financial figuring and all of the administrative type
work. There is a regional registrar who actually sits in court as a registrar for
about 80 per cent of the time. The rest of the time is spent providing policy
advice to the principal registrar and myself and providing overall professional
supervision to the whole of the region. There is a regional director of court
counselling who provides professional supervision for all of the counsellors in
the region and advises the principal director of court counselling as well. Apart
from that, at the moment there are a couple of training people there. We are
considering whether we might take their line of control back to the centre and
rationalise those a little. But there is not really much in that, no matter what
you do with it.
I cannot think of anything else much that is out there any more. There is an
accommodation or property type person who does all the repairs and
maintenance and scheduling of property for the whole region. If you did not
have that you would have people doing it inexpertly in the registries or
someone trying to do it nationally from the centre. That would involve quite a
convoluted arrangement.
8.16 The Committee is of the view that the existing management structure of the Family
Court is unnecessarily complex and is not the optimum structure for the court. The
complexity and duplication lead to unnecessary expense. Particularly in the form of travel
which could be replaced by a national system of video conferencing to be utilised for
administrative purposes as well as for litigation. As stated above the Family Court adopted
the option of pursuing funding for video conferencing with the Department of Finance by a
resource agreement, however, the Family Court decided not to proceed with the proposal
(para 4.50). This proposal could have had long term savings and resulted in management
improvement for the court. The Federal Court provided the Committee with details of how
video conferencing has been effectively implemented on a national basis. Examples provided
by the Federal Court are in Appendix 10.

Transcripts, pp. 499-500.
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8.17 In a letter to the Committee the Chief Executive Officer stated the Family Court "is
required by law to operate as the equivalent of a separate department of state."9 The
Committee is unaware of any "law" specifically requiring the Court to operate as the
equivalent of a department of state. In fact,- in an earlier letter to the Committee commenting
on evidence and submissions made to the Committee by the Department of Finance and the
Attorney-General's Department the Chief Executive Officer stated:
A Court's primary function is the resolution of disputes between citizens in
accordance with law. The Family Court of Australia endeavours to achieve this
by using all available dispute resolution techniques and to do so justly and
efficiently. It is not a trading corporation or for that matter a Department of
State, and should not be treated as such. It is submitted that it is a fundamental
error for Government to treat Courts as mere agencies to which the same
methods of Government financing can be applied.
The Committee agrees that the Family Court should not be treated as a Department of State
and that it should not have a complex top-heavy bureaucratic structure which may be overmanaged. The Committee is strongly of the view that resources of the Court must be focussed
on its primary function.
8.18 The Committee is of the view that the complex matrix of management should be
replaced by a centralised management structure utilising effective local regional personal
management. The Committee formed the view that in practise the effectiveness of
management in the regions of the court depends upon the personnel. The current disparate
style of management is not necessary. The Committee was impressed by the management of
the Family Court of Western Australia. The Committee also cannot see the need for the
regionalisation of the Court when different practices exist in different States. If uniformity of
practices and standards have not been achieved by now it is unlikely it ever will be achieved.
One witness stated:
We are talking about almost, as I understood it, a cultural difference between
the courts. I will give you an example of something which is now changing.
The situation so far as separated representation of children in the Sydney court
and the Parramatta court is concerned has always been something that the
Judges and Judicial Registrars have dealt with and we have got a Jot of
separate representation of children long before the recent case, which has now
made it much clearer on which occasions the separate representative should be
appointed.
That was a very foreign concept to the Victorian courts. I was before a
Melbourne Judge on one occasion, in Sydney, and he said, "Can you tell me
why you want a separate representative in this case? They are very rare birds in
Melbourne." I do not understand why there would be that cultural difference
but obviously there was, which means that there was a different dimension.
Now with the judgment in the Re: K all the legal aid commissions - and I
know they will be addressing that later on - are reeling from the number of

Exhibit No 65, Correspondence S3 June 1995.
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cases for separate representations that are coming through. So that is just
another layer that is going on. Fortunately, we have always had a lot in Sydney
anyway, but that is going to increase.10
8.19 The Committee is also concerned about the prioritisation of expenditure of funds on
an unnecessary over bureaucratic management structure. A former Judge of the Family Court
stated in evidence:
I can indicate that the court seems to have improved in terms of the facilities
that are offered to the public as a result of whatever extra money has been
spent. 1 have not been aware, until you told me, how much extra has been
spent, but I do not think any of us can talk sensibly about the priorisation of
the money because we do not have access to those sort of accounts. In general
terms, it seems to me that, if you want a feeling, about all 1 can say that I
would rather see the money spent at the very top and the very bottom of the
structure. I think one of the problems which as practitioners we face is getting
judge time or judicial registrar time as quickly as necessary in a lot of urgent
interlocutory matters ad the first stage. If that can happen, quite often it
prevents things from developing into a full blown tangle at a later stage. I am
very conscious that somewhere in the middle between the top and the bottom
there has been a fairly heavy expansion of administration staff. There are in
fact three levels now. You have a principal registry, you have a regional
registry and you have a registry, and they all to an extent cover similar tasks
and functions. One could ask whether or not that is all necessary when down at
the coal face I know that judges cannot get a lot of things done because there
are not enough Indians to do the work, like getting files for them, for instance.
! have heard it said amongst some of them that is a problem. From a
practitioner's point of view, the court has improved vastly by the expenditure
of the additional money, in terms of facility that it offers to the public.
8.20 The Committee acknowledges that most Australians courts have been undergoing
considerable changes in recent years, particularly in relation to self adminisfration. The public
is becoming more aware and critical of the practices and procedures of courts, particularly the
Family Court which affects so many Australians. Courts must be responsive to this scrutiny.
Accordingly, the Committee has formed the view the court must develop more local regional
personal management, with individuals having more effective management and more
centralised functions.
8.21 The Committee notes that the Merit Protection Review Agency in giving evidence to
the Senate Finance and Public Administration Committee stated that poor staff management
was to blame for increasing stress and low morale in the public service. The Agency said
decentralising the functions of the service were partly to blame for staff problems. The
Committee is of the view these comments may well apply to the Family Court.

10

Transcripts, pp. 128-129.

11

Transcripts, pp. 117-118.
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8.22 In conclusion the Committee is of the view that the court should strip its bureaucratic
and administrative layers and complexities, abolish regional management and establish its
principal office in Canberra.

8.23 The Chief Executive is appointed under section 38C of the Family Law Act by the
Governor-General on the nomination of the Chief judge. Under section 38F of the Act the
Chief Executive Officer holds office on such terms and conditions (if any in respect of matter
not provided for by this Act as are determined by the Chief Judge). The Office of the Chief
Executive is located in Sydney. The Chief Executive Officer, however, lives in Canberra and
commutes to Sydney. The Committee is concerned that the Chief Executive Officer has been
appointed as an officer resident in Canberra, whereas the Office of the Chief Executive
Officer is in fact in Sydney. This has necessitated over a period of years additional
expenditure for the Court including travel allowance. Details provided by the Family Court of
Australia are at Appendix 11.
8.24 The Committee is concerned about the conditions of the Chief Executive Officer's
appointment. It is not aware of any other public service appointment where the officer is
located permanently in one location, while the section of which he/she is head is located in
another distant location. The costs in time and money are considerable, the Committee is
even more concerned with this condition of appointment when the Family Court has
consistently and persistently proclaimed its chronic lack of funds, to the extent that it has had
to withdraw client services. The Committee's concern about the priorities seemingly exhibited
by the above inconsistent courses of action is considerable. All of the attendant costs mean
that the appointment of a Chief Executive Officer established in Canberra and commuting to
Sydney on a very frequent basis is an expensive exercise, necessarily diverting resources
from areas of arguably greater need.
The Committee is not convinced that the concept of a Chief Executive Officer fits in the
mould of a court system or judicial structure. The Registrar mode! fits more comfortably in
the culture of a court as they are part of the legal structure of the court. The Chief Justice is
conferred with the sole administrative control over the court. This is not consistent with the
traditional philosophy that the judges of a court are the court with administrative
responsibility vesting in the judges of the court. Traditionally, administrative responsibility
was vested in all the judges of a court and not a separate administrative structure that exists in
the Family Court. Originally registrars of the Family Court performed managerial,
administrative and quasi-judicial functions. The Joint Committee is of the view that a new
management utilising effective local regional management, should be established, which is an
option which may be adopted is the use of Registrars in the administrative functions of the
Court under the direction of a Principal Registrar. The Joint Committee is also of the view
that it is a matter for the Judges to determine how they would establish the office of Principal
Registrar, however, there should be a shift over time to establish the office in Canberra. This
would bring the management functions of the court closer to primary objectives of the court.
This would also be consistent with the practice in the High Court of Australia and the Federal
Court of Australia.
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63.

Husband's anger at 'unjust' ruling - (supplied by FLAME).

64.
65.

Submission to Commission on Government' - (supplied by FLAME).
Correspondence from Mr Len Glare dated 13 June 1995 re: Mr Terry
O'Donohue's evidence to the Committee.

66.

Comparison between Adelaide Registry and the Family Court of Western
Australia - (supplied by Mr Len Glare, Chief Executive Officer, Family Court of
Australia).

67.

Family Court of Australia - The Court Plan - (supplied by Mr Len Glare, Chief
Executive Officer, Family Court of Australia).

68.

Magistrates Remuneration and Allowances - (supplied by Hon Justice A
Nicholson, Chief Justice, Family Court of Australia).

69.

VOICE, - newsletter of the Office of the Chief Executive, Family Court of
Australia - (supplied by Hon Justice A Nicholson, Chief Justice, Family Court
of Australia).

70.

Domestic Violence - (supplied by the Qld Department of Justice).

71.

Child Abuse - (supplied by the Qld Department of Justice).

72.

Specialist Practices - (supplied by the Qld Department of Justice).

73.

Family Mediation Training - (supplied by the Qld Department of Justice).

74.

We Can Work It Out - (supplied by the Qld Department of Justice).

75.

Alternative Dispute Resolution - (supplied by the Qld Department of Justice).

76.

Victim Offender Mediation - (supplied by the Qld Department of Justice).

77.

Conferencing in Family Law - a discussion paper (supplied by Mr Hodgins,
Director, Legal Aid Office, Queensland).

78.

Primary Dispute Resolution Update - (supplied by Mr Hodgins, Director, Legal
Aid Office, Queensland).

79.

Key Centre in Strategic Management - (supplied by Mr Hodgins, Director, Legal
Aid Office, Queensland).
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80.

Correspondence from Mr Len Glare, Chief Executive Officer, Family Court,
dated 5 July 1995, in response to questions raised by the Committee.

81.

Correspondence from Mr Len Glare, Chief Executive Officer, Family Court,
dated 16 August 1995, in response to questions raised by the Committee in
public hearing.

82.

Correspondence from the Hon Chief Justice Alastair Nicholson AO RFD,
dated 17 August 1995, in response to questions raised by the Committee on the
Court's statutory junctions.

83.

Correspondence from the Hon Justice Alan Barblett, Acting Chief Justice,
dated 2 November 1995, in response to questions raised by the Committee on
the travel expenses of the Court's Chief Executive Officer.
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Purpose
To assess the requisite services of the Court and the effectiveness and efficiency of The
Court's existing operational arrangements and structures for delivering the services required
of the Court by the relevant legislation with a view to making recommendations to the Chief
Justice and to the Attorney-General on how improvements can be made and making a
detailed costing of them.

1.

The application of judicial and quasi-judicial resources to the jurisdictions of
the Court

2.

The provision of other direct Court services including Registrars and
Counselling services

3.

Administrative support to the Court
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In the context of the Court's Corporate Flan, examine and report on 1.
the adequacy and appropriateness of the current organisational structure and
of the Court, as implemented following the Review, to meet current needs. This topic covers
the central and regional levels and down to the level of the senior management team in
registries, ie Registry Manager, Senior Registrar and Director of Court Counselling. Matters
for consideration on this topic include the division of functions between the Office of the
Chief Executive and Regional offices, the extent to which powers should be devolved to
Registry Managers and the adequacy of the Court's staffing in relation to policy formulation
and the development of operational procedures.
2.
an examination
filing and counselling), which produces Registries of widely divergent sizes and a
organisational relationships, are appropriaie or whether there should be some form of
amalgamation of Registries and Sub-Registries bearing in mind that new and upgraded
Registries are likely to emerge in the medium term.
3.
the effectiveness of the Court's dispute resolution arrangements (other than litigation)
as to structure, staffing and output and the consideration of alternative means of providing
such services including the cun-ent proposals for primary dispute resolution.
4.
the standardisation and equitable provision of the Court's services throughout
Australia.
5.
the Court's effectiveness in meeting the public need for information in relation to its
jurisdiction including a consideration of centralised information, enquiries and appointments.
6.

communication within the Court - its style, effectiveness and impact.

Financial year

T989-90 1990-91 1991-92 1992-93 1993-94 1994-95

Running Costs:
Nominal
S'000
37,529
% change

1989-90 to 1994-95
avg ann inc total inc

42,901
14.3

48,547
13.2

49,030
1.0

56,002
14.2

56,540
1.0

5.5

50.7

$'000
41,331
% change

45,350
9.7

50,360
11.0

50,287
-0.1

56,797
12.9

56,540
-0.5

6.5

36.J

Property Operating Expenses:
Nominal
$'000
13,391
% change

15,051
12.4

22,098
46.8

21,889
-0.9

31,758
45.1

29,783
-6.2

17.3

122/

15,910
7.9

22,923
44.1

22,450
-2.1

32,209
43.5

29,783
-7.5

15.1

101.9

58,445
14.8

71,074
21.6

70,919
-0.2

88,145
24.3

87,030
-1.3

H.3

70.9

61,781
10.2

73,728
19.3

72,737
-1.3

89,397
22.9

87,030
-2.6

9.2

55.2

Reai(a)

Real (a)

$'000
% change

14,748

Total Expenditure (b):
Nominal
$'000
50,920
% change
Real (a)

S'000
56,079
% chanae

(a) Converted to average 1994-95 prices using the implicit price deflator for Gross Non-Farm Product.
(b) Includes Judges' Long Leave
Sources:

1989-90 to 1991-92 expenditure data as supplied
Family Court of Australia, Annual Reports, 1992-93 to 1994-95
Australian National Accounts ABS (5206.0).
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Workload Resourcing Agreement with the Court
The Department of Finance and the Family Court have entered into an agreement where
resources are automatically adjusted on the basis of movements in the Court's workload as
measured by an agreed workload formula. This agreement is subject to the threshold.
The workload formula measures the percentage change in workload and applies that
percentage to staff levels of the Court to determine the variation in resources.
Mathematically, the formula reads:
{[((tl - tO) / tO) x (rO)] - [(0.5 x ((tl - tO) /10)0 x cO]}
where tl = workload in the current year
= {(A1+B1+(C1 1.5) + (D1 x 5 ) + (El x 9 ) + (Fl x 1.5))}
where tO = workload in base year
= {(AO + BO + (CO x 1.5) + ( D 0 x 5 ) - ( E 0 x 9 ) + (F0x 1.5))}
where rO - registry staff in base year
where cO = central office in base year
and where

A - number of files opened
B = number of forms 4 & 5 - applications for divorce (represented)
C = number of forms 4 & 5 - applications for divorce (in person)
D = number of forms 7 - custody application (married) - weighted by 5
E = number of forms 7 - custody application ex nuptial) - weighted by 9
F = voluntary counselling matters

The resulting staff figure is converted to dollars in the following manner:
staff figure x $32,400 (salary and oncosts)
salaries x 33%
salaries x 23.5%
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= salaries
= administrative expenses
= property expenses

.

. . 7 w eeks
Filing

9 - 10 months
^
Variable time depending on number of cases in the list
Defended
Pretriaf
List
Callover
Conference

-^
Conciliation
Conference

Directions

\ Registrar

Registrar

Chief Judge

Registrar

information Session
Counselling (where children)
if no agreement return to court to file

individual/
Joint meetings

Mediation
.

Intake
Processing

*

LO

Mediation
Sessions

•

II

Agreement

•ra—*

Trial

Judge

PERSONAL STAFF

PRINCIPAL REGISTRAR
PRINCIPAL DIRECTOR,
ADMINISTRATION
PRINCIPAL DIRECTOR,
COURT COUNSELLING
PRINCIPAL DIRECTOR,
INFORMATION SERVICES

JUDGES (Appeal Division)
JUDGES (General Division)
JUDICIAL REGISTRARS

REGIONAL REGISTRAR
REGIONAL DIRECTOR,
COURT COUNSELLING

DIRECTOR,
COURT
COUNSELLING

SENTOR
MANAGER

OPERATIONS
MANAGER

REGIONS
NORTHERN:

REGISTRIES -

BRISBANE, DARWIN, TOWNSVILLE, CAIRNS,
ROCKHAMPTON, GOLD COAST, LISMORE

EASTERN:

REGISTRIES -

SYDNEY, NEWCASTLE, WOLLONGONG, PARRAMATTA,
DUBBO, CANBERRA, ALBURY

SOUTHERN:

REGISTRIES -

MELBOURNE, BENDIGO, DANDENONG, ADELAIDE,
HOBART, LAUNCESTON
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Yedr
of Use
1987-1992

1988

1990

Court/ ..
Tribunal .
High Court
of Australia

Facilities Used

•• '

The High Court has conducted special leave applications using
videoconferencing equipment located in Courtroom No. 1 in
Canberra and facilities m Telecom Studios in Brisbane, Adelaide and
Perth since 1987. There have been three or four transmissions each
year. The majority have been between Casberra and Brisbane.

Supreme Court of
New South Wales

VCF facilities were used during the examination of a witness in
Boston before Young J, The coun sat in the OTC Studio in Sydney;
the witness in a commercial studio in Boston.

Industrial
Commission of
New South Wales

A witness in New York was examined before Sweeney J. The
Commission sat in the OTC Studio in Sydney; the witness in a
commercial studio in New York City.
Transmissions between OTC Studio Sydney and Telecom NZ Studio,
Wellington and between AXP Communications Studio in Perth and
Telecom NZ Studio Wellington. Eichelbaum CJ and Barker J (High
Court NZ), Black CJ, French and Lee JJ (Perth), Sheppard and
Beaumont JJ (Sydney) of the Federal Court participated. Simulated
hearing concerning pending closer economic relationship amendments
to the Federal Court Act and Trade Practices Act which would enable
witnesses in either New Zealand or Australia to be examined from
the other country using VCF.

1991
(March)

Federal Court
of Australia

1991
(March)

Copyright
Tribunal

1991
(April)

Supreme Court
of Victoria

An orthopaedic specialist in London was examined before Ashley J in
a jury trial (industrial accident). The court sat in the OTC Studio in
Melbourne; the witness in the British Telecom Studio in London.

1991
(June)

Supreme Court of
New South Wales

Transmissions between OTC Studio, Sydney and commercial premises
in Los Angeles and San Francisco of two witnesses in a defamation
action - evidence taken before Smart J.

1991
(Juiy)

Copyright
Tribunal

A witness in Chicago was examined then extensively cross-examined
before Sheppard J. The Tribunal sat in the AAP Communications
Studio in Glebe with counsel for parties, the witness sat in a
commercial studio in Chicago.

1991
(July)

Federal Court
of Australia

Transmission between OTC Studio, Sydney and General Council of
the Bar Gray's Inn, London involving Lord Donaldson (Master of the
Roils), Lord Justice Neill (Court of Appeal) and Davies and
Einfeld JJ (Federal Court).

Sheppard J gave extensive directions to an applicant in person
located in Perth. The respondents in Sydney were represented by
counsel. The Tribunal sat in the studio of AAP Communications in
Glebe; the applicant in the AAP Communications Studio in Perth.

Examples of the Use of Videoconferencing (VCF) in Australian Courts and Tribunals

Year
of Use
1991
(October)

Court/
Tribunal"
Federal Court
of Australia

1991
(December)

Supreme Court of
New South Wales

1992
(February)

Supreme Court of
New South Wales

1992
(13 March
to
20 March
inclusive)

Federal Court
of Australia

1992
(June)

Federal Court
of Australia

1992
(June)

Federal Court
of Australia

1992
(21 & 22
October)

Supreme Court
of the Northern
Territory

Federal Court ofAusa-atia
Dccemba 1992

Facilities Used
Simulated hearings using VCF facilities in courtrooms of the Federal
Court in Sydney and Melbourne. Simulated hearings also conducted
in association with the High Court of New Zealand. Simulations
involved examination and cross examination of witnesses in each
country, the NZ witnesses and counsel being in Telecom NZ Studio
in Wellington, the Australian witnesses and counsel being in Federal
Court courtrooms in Sydney and Melbourne. The VCF equipment
was supplied on trial by AAP Communications.
Examination of three witnesses in London before Young J- The
Court sat in the OTC Studio in Sydney while the witnesses were
examined from the General Council of the Bar Studio in London.
Rogers J, Chief Judge, Commercial Division appointed Sir Laurence
Street a referee under Part 72 Supreme Court Rules. Two witnesses
were examined before Sir Laurence who sat in the OTC Studio
Sydney with counsel for the parties, the witnesses being examined in
the General Council of the Bar Studio in London.
Simulated hearings using VCF facilities w courtrooms of the Federal
Court in Sydney and Melbourne. Communication made with
representatives of the Federal Court in Telecom VCF Studios in
other capital cities. Communication also made with compatible
equipment overseas. The equipment was provided on trial by
Telecom Australia.
Ryan J in Melbourne heard evidence from a witness in London in a
taxation appeal being heard in the Federal Court of Australia.
Telecom's Melbourne studio was used for the VCF,
Wilcox J (a Sydney-based judge who was hearing a matter in
Adelaide) heard evidence from a witness In Sydney (examination and
cross examination) in a matter being dealt with in the Federal Court
in Adelaide. The Court sat in the OTC studio in Adelaide. Later
the judge (back in Sydney) together with counsel for one of the
parties also in Sydney, heard submissions using a video link to
Adelaide where counsel for two of the parties was located.
Asche CJ heard evidence on a link between the Tanami Network in
Alice Springs and Telecom's Adelaide studio. Evidence was taken
from two medical experts in a damages claim.
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2 November 1995

Mr Martyn Evans MP
Chairman
Joint Select Committee
on

1 5 MOV 19q5
on Certain!
Uw issues

,/\

CANBERRA ACT 2600
*<.

On 28 September 1995 you wrote to the Chief Justice about costs incurred as a result of the
Chief Executive Officer of the Court residing in Canberra and travelling to duties in the Office
of the Chief Executive (OCE) which is primarily located in Sydney. The Chief Justice
responded to you in a general way on 12 October 1995 and said that detailed work was
proceeding to extract the information needed to respond to your specific questions. That work
has been completed and, in the absence of the Chief Justice, I now provide the remainder of the
response.

It needs to be understood that the position of Chief Executive Officer is a statutory office to
which an appointment cannot be made for a period in excess of five years. There is no
guarantee of reappointment. The Committee is already aware that the Buckley Review
recommended that OCE be in Canberra but that the Department of Finance and the AttomeyGenerai's Department opposed that. When the position was advertised in August 1990 the
location was described as follows, "The location will be Sydney, Melbourne or Canberra. In
any event, extensive trave! in Australia will be required." The assumed requirement for travel
has proved to be correct. The Sydney location was not confirmed until October 1990.

to Sydney wiii always be necessary. The basis of this division of expenditure, as for all the
figures, is the proportion of time devoted to each activity wherever there was more than one
reason for the travel.
The car hire figures proved impracticable to break down in detail so the Sydney OCE figures
have been estimated for the cost of travel between the airport and the city multiplied by the
number of such trips. The total car hire figure is the actual figure from the financial records.
Car hire charges frequently involve the carriage of other officers of the Court in addition to the

travel to Sydney was en route to another location the cost of the fares has been
regarded as a charge to the other location. Travelling allowance for time en route spent in
Sydney has been recorded against Sydney.

Under the present arrangements, where the Chief Executive Officer has control of the timing,
he schedules Canberra work on Monday or Friday to minimise cost.
The cost of travelling to Sydney needs to be offset against the cost of travel to Canberra
should the Chief Executive Officer's head station be declared to be Sydney. Figures previously
provided to the Committee showed that an average of 46 days a year was spent in Canberra in
the calendar years 1990, 1991 and 1992. Since then the Canberra contingent of OCE has
increased with the addition of Management Information, Research and Senior Project Officer
functions as well as growth in the Information Technology function. It is already planned to
add the Library function. The requirement to attend Parliamentary Committees, meet with the
several central coordinating agencies, the Australian Federal Police, the Attorney-General's
Department, Ministers and their staff and other Departments and agencies is a constant one.
There is now complete administrative independence from the Attorney-General's Department
which means that the Court has to deal for itself with the major bodies. The Chief Executive
Officer usually assists the Chief Justice in briefing Shadow Ministers and senior figures in the
minor parties. Following the Government's Justice Statement, there will be a need for regular
liaison with the peak bodies in the mediation industry, all of which are located in Canberra.
(The Committee remarked on the need for this liaison earlier this year). Visits to Canberra
Registry, as to all Registries, need to be made by the Chief Executive Officer as a matter of
regular routine and also to deal with specific industrial and operational problems.
Assuming 25 trips to Canberra for 2 days each (involving one overnight stay) the cost would
be S5313 per annum in Travelling Allowance and $9800 per annum in airfares (the airfares
being calculated as Business Class one way and Economy the other although the entitlement is
to First Class). Obviously, other combinations of travel are likely; day trips would increase the
cost of fares and reduce travelling allowance and longer trips would have the converse effect.

The Chief Justice pointed out that there would be costs involved in moving the Chief
Executive Officer from Canberra to Sydney. The approved terms and conditions for the
position (being a term appointment) include rental assistance should the incumbent choose to
iive away from home and also reunion visits in that event. Rental assistance is paid for 52
weeks a year whereas travelling allowance is paid only for the periods spent in Sydney. The
cost of reunion fares is only $232 per annum less than the average expenditure on airfares to
work in the Sydney office. The estimated cost of rental assistance, based on the current Sydney

market for a two bedroom unit, is $26,000 per annum. This considerably exceeds the cost of
travelling allowance paid.

When the background to the present situation is understood, including the fact previously
alluded to by the Chief Justice that the present incumbent was clearly superior to all other
applicants, it is clear that the present arrangement is cost effective.

suggested to it that the Buckley Review conclusions were correct in that Canberra is the most
proposition. Professor Coaldrake, the consultant presently engaged by the Court to evaluate
the effectiveness of the Buckley Review and following events, has not quite completed his
work but he has authorised me to say that he will be recommending that OCE move to

The Committee has been given, in response to a request by it, an estimate of the cost of
removing OCE to Canberra as a one-off exercise. However, there is also the option of a more
gradual transfer as positions become vacant which would be considerably cheaper. Certain
processing functions would not need to move from Sydney in any case and the media relations
Coaidrake has pointed out, removal to Canberra is a much more feasible option now that the
Court is installing a Wide Area Network for E-Mail. If the Committee is disposed to support a
relocation to Canberra, that would no doubt assist the Court in putting a proposal of this

Yours sincerely,

Acting Chief Justice

