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FOREWORD

In December 1990 the Committee reported on the conduct of the 1990 election. In
doing so it identified several problems which had arisen during the election period, and
drew some conclusions about the management and operations of the Australian Electoral
Commission. At the end of the report the Committee declared its intention of following
up certain matters during the current Parliamentary term, so that it could satisfy itself
that preparations for' the next federa! election could take account of difficulties
encountered in the last one.

The following report is the result. In it the Committee revisits its report on the conduct
of the 1990 election and takes the opportunity to comment on the AEC's actions in
“refining the process" of managing elections. The Committee has confined its attention
to the major issues of the 1990 election and those areas in which legislative or other
changes required comment. One topic, counting the vote and transmitting the resuits on
election night, was the subject of an interim report by the Committee, and the legislative
changes which relate to that report are included in the current report.

The Committee's terms of reference required it to comment on any longer term issues
relevant to the conduct of federal elections in general, rather than the 1990 election only.
The most significant issue considered in this part of the report is the recent judgment of
the High Court of Australia in Sykes v. Cleary. There has not been time since the
decision was handed down for the Committee to consider the implications of the decision
or to take evidence on the subject. Nevertheless the Committee has taken the
opportunity to make some observations on the case.

There is no doubt that candidates intending to nominate for federal elections need to
consider carefully the application of 5. 44 of the Constitution to their individual
circumstances. The problem is that a consideration of the section may not provide
sufficient information. The AEC cannot take responsibility for the candidate's decision
on his or her qualifications, but the Committee considers that the AEC should
acknowledge its role as a provider of information on electoral matters, and act
accordingly.

The judgment is reprinted in an appendix to the report for the convenience of readers
who may not have ready access to it. The Committee is grateful for the High Court of
Australia’s permission to reprint the decision and reasons for judgment.

The Committee also wishes to thank the Australian Electoral Commission for permission
to use the photographs on the cover, and the Printing Sections of both House of
Representatives and Senate for their assistance.

Several operational and legislative changes which have occurred since the 1990 election,
should facilitate the conduct of the next election. The Committee wishes to reaffirm its
confidence in the administration of Australia's electoral system, which it considers to be
of world class. Improvements really are “refining the process”.



The Government's response to the 1990 Federal Election was tabled in Parliament on
8 December — too late for the Committee to ider it in the of the current

inquiry,

Mr Arch Bevis, MP
Chairperson

Parliament House, Canberra
December 1992
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Key Findings and Recommendations

KEY FINDINGS AND RECOMMENDATIONS

The report addresses three main issues: remedial action on problems identified in
conducting the 1990 election; longer term issues; and the Australian Electoral
Commission's preparedness to conduct the next federal election,

Problems Identified in the 1990 Report

The Government has not tabled a formal response to the report on the conduct of the
1990 election. The Committee recognises that there have been practical responses to
that report, both by way of operational adjustments within the AEC and through several
legislative amendments. Further amendments to the Commonwealth Electoral Act are
currently being considered by the Parli ‘While the Government's attitudes and
intentions are revealed through such changes, they are no substitute for a formal
response.

Recommendation 1

That the Government respond to the Report on the 1990 Federal Election.

The Committee was selective in revisiting issues raised in the 1990 Report. Only topics
which were considered major problems in the 1990 election period, or which attracted
a high level of interest in the current inquiry, were selected. Of these, the subject which
attracted the most criticism in the 1990 Report ~ queuing to vote - is dealt with in most
detail.

The AEC has put considerable effort into improving its performance in relation to voter
flow-through. Its revised National Polling Place Resources Policy provides more flexibility
for polling staff to respond to problems in particular polling places. The Commission has
set 10 minutes waiting time as a performance standard,

The Committee suggests that polling staff take practical steps where possible to offer
shelter to those waiting. They should pay particular attention to ensuring that any
inconvenience is minimised for voters with special needs.

Recommendation 2

The Committee recommends that the AEC instruct DROs and Polling Officials
to arrange any queues which may form on polling day, so that as many voters as
passible are provided with shelter, with particular consideration for those with
special needs.
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The Committee has continued this theme in considering premises suitable for use as
polling places, and suggested that access for people with- disabilities be paid particular
attention,

The Committee has again expressed concern about the use of dual polling places — that
is, polling places offering ordinary votes for two divisions.

Recommendation 3

The Committee recommends that the AEC adjust its polling premises policy in
order to minimise the use of dual polling places, and following the 1993 election,
report to the JSCEM on the number of dual polling places used and any problems
which may arise at such polling places.

The report notes that the AEC intends extending its use of some city halls as ordinary
polling places for the whole state. This is a convenient facility for those who need to be
in central business districts on polling day. The benefit would be lessened if large
numbers of people used city hall polling places. Advertising regarding the facility should
focus on those who would find it difficult to vote outside the CBD.

During the 1990 inquiry a large number of submissions identified the volume of paper
used at election time, both by political parties and the AEC, as an environmental
problem. The current inquiry revealed that this concern remains uppermost in the minds
of many people when they consider electoral period problems. The Committee reiterates
its view that all concerned should be conservative in the use of paper, that recycled paper
be used where possible and that electoral and campaign material itself be recycled.

The Committee's 1990 Report commented on the problem of possible misuse of the
sections in the Commonwealth Electoral Act which are designed to save the votes of
those making mistakes in filling in their ballot papers. In response to the report an
amendment is now before the Parliament to make it an offence during an election period
to encourage people to misuse the provision. The Committee considers that the
amendment will assist in solving the problem.

Preferential voting and its consequences are complex and should be targeted in the
AEC's education programs. The need for this is greater because voters in some states
will have voted in optional preferential elections the last time they voted.

There was some discussion of certified lists and electoral rolls during both the 1990 and

the current inquiries. Despite the availability of floppy disks the Committee believes that
sitting Members and Senators continue to need three hard copies of the lists.

Longer Term Issues

The Committee considered the issue of qualification of candidates for federal elections
was a significant longer term issue requiring its attention. The recent High Court

xiii
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decision and reasons for judgment will be very useful for intending candidates and those
advising them. With the High Court's permission the entire judgment has been reprinted
as a service for those interested in the subject.

In the Committee's view the AEC has a role to play in providing information to intending
candidates. This is a separate issue from taking responsibility for candidates being
qualified for nomination. The Act quite correctly makes this the responsibility of the
candidate.

The application of s. 44 of the Constitution remains complex, especially in relation to
office of profit. The Committee is pleased to note that the Minister for Administrative
Services has undertaken to approach the States Attorneys-General regarding the situation
for public servants.

Recommendation 4

The Committee recommends that the Minister for Administrative Services seek
an opinion from the Attorney-General on the application of s. 44(iv) of the
Constitution to employees of government enterprises who are not employed under
the Public Service Act 1922,

Recommendation 5

‘The Committee recommends that the proposed approach to the States Attorneys-
General regarding uniform re-employment provisions for public servants resigning
to contest federal elections, be made as a matter of urgency, and that the AEC
make the responses available to intending candidates.

Recommendation 6

‘The Committee recommends that the AEC review its Candidates' Handbook and
Nomination Checklist to include information on the implications of the recent
High. Court decision and the possible need to take steps to establish their
eligibility under s. 44 of the Constitution.

The Committee notes that the amendments currently before the Parliament address the
problem of evidence of authorship or authorisation of campaign material.

Recommendation 7
The Committee recommends that information about the proposed provisions on

evidence of authorship or authorisation of material, if enacted by the Parliament,
be included in the Candidates' Handbook.
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The issue of enrolment of people in remote ares of Australia is a recurring problem.
The matter was raised in the 1990 Report, during the Committee's resource sharing
inquiry, and again during the current inquiry, The AEC has embarked on special
programs to increase the level of enrolment of people in remote areas.

Recommendation 8
The Committee ds that the AEC conduct an evaluation of its enrolment
program in remote areas and provide a report on the evaluation to the
Committee.

The AEC's Preparations for the Next Federal Election

The management and operations of the AEC were criticised in the 1990 Report. The
Committee notes that the AEC has taken action to remedy some problems. One such
action is the establishment of a Client Support Unit, The Committee will be i d
in monitoring the performance of the Unit.

The AEC has also taken some, but insufficient action to consult with its own staff and
client groups. This remains a difficult area for the AEC and it needs to evaluate its
performance on a regular basis.

The Committee was concerned. to learn that the AEC had reviewed its procedures for
election night counting and transmitting the vote without consulting its main client
groups. As amendments to the legislation permitting the implementation of the new
procedures was' before the Senate, the Committee tabled an interim report called
Counting the Vote on Election Night.

The recommendations in that report have been supported by the Minister and further
amendments to the Act are now before the Parliament. The recommendations are
repeated in the current report for the sake of completeness. Readers wanting to study
the argument will need to go to the interim report.

Recommendation 9

The Committee recommends that the AEC review the procedures required for
finalising the Senate count, with view to having the writs returned at the earliest
opportunity following the election.

Recommendation 10

The Committee recommends that divisional maps produced by the AEC name all
streets and roads within the Division.
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Recommendation 11 (recommendation 1 of the interim report)

Tbe Committee recommends that the ABC identify the two candidates to whom
are to be provisionally distributed on election night using all relevant
objecnve data mcludmg historical results.

Recommendation 12 (recommendation 2 of the interim report)

The Committee recommends that the names of the two candidates identified for
receipt of provisionally distributed prefcrenm be kept confidential until the close
of poll. Each DRO should be informed in confidence so that the relevant checks
can be made before polling day. An exception can be made for those individuals
employed by the media to program their election night p systems, in
which case the names of the candidates can be divulged in strict confidence and
on a need-to-know basis no earlier than the morning of the election. The names
of the two candidates should be given to the OIC of each polling place in a secure
manner in a sealed envelope. The lope should be opened in the p of
scrutineers and polling staff.

Recommendation 13 (recommendation 3 of the interim report)

At all stages of the count full and reasonable access should be provided for
scrutineers and all polling staff should be informed of the scrutineers' rights of
access. The access should ensure adequate scrutiny of the formality of votes in
the count of first preferences, opportunities to observe the preferences of minor
candidates during the two-candidate preferred distribution, and opportunities to
analyse all ballot papers as required after the results of the House of
Representatives count have been transmitted. Access to the Sepate count on
clection night should be adequate to monitor the formality of votes, with more
comprehensive access to Senate papers being afforded to scrutineers in
subsequent counting of the vote. The AEC should consult the political partics and
candidates regarding access for scrutineers.

Recommendation 14 (recommendation 4 of the interim report)
‘The result of the first preference vote count should be transmitted immediately

from each polling place to the Divisional Office, and from there immediately for
each polling place to the National Tally Room.
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Recommendation 15 (recommendation 5 of the interim report)

The result of the p ional tw Jid ferred distribution should be
transmitted as soon as possible fmm each pollmg place, and transmitted in at least
three batches from the Divisional Office to the National Tally Room with
information about the polling places included when approximately 10 per cent,
approximately 40 per cent and the final count for the night is collected by the
DRO.

Recommendation 16 (recommendation 6 of the interim report)
The AEC should prepare an information kit for the use of media. involved in

broadcasting the election results. Opportunities should be provided to media
representatives to discuss the procedures for transmitting election results,



Introduction

CHAPTER ONE
INTRODUCTION

The introduction traces the genes:s of this inquiry to the Report on the 1990 Federal
Election and the C it ision to return to matters raised in that report before
the next federal election. It notes that the response to that report has been by way of
operational change within the AEC and legislative amendment. There is a
recommendation for the Government to provide a formal response. The intraduction
concludes with a comment on the scope of the current inquiry, and the reasons for tabling
an interim report on polling day procedures.

1.1 Background and History of the Inquiry

111 On 28 May 1990 the Joint Standing Committee on Electoral Matters
(JSCEM) sought and received from Senator the Hon. Nick Bolkus, the Minister
responsible for electoral matters, a reference on the conduct of the 1990 federal election.
The inquiry represented an ongoing task which has been given to successive
parli; y el 1 committees since 1983. The work of those committees
initially resulted in a major overhaul of the Commonwealth Electoral Act 1918, including
the establishment of the Australian Electoral Commission, and more recently fine tuning

of both the Electoral and Referendum Acts.

112 In December 1990 the Committee presented its report on the 1990 federal
election, hereafter called the 1990 Report. The report identified a number of
inadequacies in the g of the election and foreshadowed the Committee's

intention to re-examine the AEC in the current parliamentary term to ensure that the
problems identified were remedied before the next federal election.
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12 The Report on the 1990 Federal Election

121 The Committee found that the conduct of the 1990 federal election was
marked by a number of problems, the major ones relating to polling day itself - queuing
to vote, problems with polling premises, campaign material and delayed results, Other
matters raised included voter education, candidates' qualifications for office, registration
of parties, nominations, the electoral roll and certified lists and the management and
operation of the AEC itself.

122 The Committee made twenty-nine rec dations addressing these

issues. These recommendations are listed in Appendix 1 of this report, together with
suggestions and comments from the 1990 Report which were not presented as formal
recommendations. The recommendations broadly covered making voting easier for the
public, knowing the election result on election night, campaign material, nomination and
enrolment and management and operation of the AEC,

13 Response to the 1990 Report

131 While there has been no formal Government response, several of the
recommendations have already been acted upon at the operational level within the AEC.
These are summarised in Appendix 1, and are described in the extracts from submissions
in Appendix 7. In the interests of brevity this report will not attempt to describe each
individual response as the information is conveniently presented in these appendices.
Instead particular matters will be highlighted and the report will focus on a number of
AEC and/or legislative responses as they relate to the next federal election,

132 The Government has revealed its intentions regarding some
recommendations in the 1990 Report by introducing legislation which responds to matters
raised by the Committee. The Electoral and Referendum Amendment Bill 1992 was
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introduced in the Senate on 15 October 1992, with further amendments introduced on
1 December, The Bill has been passed by the Senate and. is expected to be considered
by the House of Representatives shortly. The Bill is relevant to several matters raised
in the 1990 Report and also addresses issues raised by other Parliamentary Committees.

133 While the Government has made its intentions clear in some areas, it has
not yet responded formally to the 1990 Report. The Committee views this with some
concern. The matters raised in the 1990 Report have a bearing on the next federal
election, Political parties, candidates and the AEC would benefit from having the
Government's response to all the matters raised.

Rcazmmcndatz‘an 1
The Committee recommends That the Government respond to the
Report an the 1990 Federal Election.

14 Scope of the Current Inquiry

14.1 There are three main aspects of the current inquiry: progress in rectifying
the deficiencies identified in the conduct of the 1990 federal election; longer term issues;
and the AEC's preparedness to conduct the next federal election. These three aspects
are interrelated, but for the sake of clarity in the report, they have been dealt with in
separate chapters as set out in the terms of reference.

14.2 In relation to the first aspect, this report focuses on several areas in which
the AEC has devised policies to overcome the problems of the 1990 election, including
the problem of queuing, the adequacy of polling premises, recycling of campaign and

1 Eg. Clause 9 of the Electoral and Referendum Amendment Bill 1992 deals with the provision of
rolls and habitation indexes, Clause 17 deals with deregistration of political parties, Clause 20 with
staffing arrangements for polling booths, and Clause 22 with the scrutiny of votes in House of
Representative elections.
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electoral paper, the time taken to provide a result of the election, questions relating to
preferential voting and the production of certified lists,

143 The longer term issues canvassed in the report are not strictly limited to
matters which have arisen since the 1990 inquiry. They include topics which have been
further developed, or on which side issues have arisen, since the earlier report. Issues
covered' encompass qualifications of candidates, authorisation of campaign material,
disclosure, the rights of scrutineers in polling places, voters with special needs (including
the elderly frail voters), the availability of information for voters and candidates and
enrolment in remote areas.

144 The third aspect dealt with in this report - the AEC's preparedness to
conduct the next federal election — is related to the solution of the 1990 problems and
the longer term issues outlined above. The topics covered under election preparations
include management and operation within the AEC, computer hardware and software
and the AEC's training programs. Election night plans including procedures for counting
the vote, which were addressed in an interim report, will be summarised in the context
of the AEC's preparations for the next federal election, in order to provide a more
complete account of the preparations,

1.5 Interim Report on Counting the Vote

1.5.1 As noted previously, a particular problem considered in the 1990 Report
— knowing the result on election night ~ was the subject of an interim report on the
current inquiry, entitled Counting the Vote on Election Night. The Committee decided
to table an interim report because it seemed likely that the Electoral and Referendum
Amendment Bill 1992, which, dealt, in clause 22, with the House of Representatives
scrutiny, would be d before the Committee could complete its inquiry. The interim

report was tabled on 24 November 1992

152 The Bill which was introduced in the Senate on 15 October 1992, made
provision for an indicative distribution of preferences on polling night, but gave no details
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about how this might be effected. Details were provided in the AEC's original
submission, and some of these aroused concerns which the Comn@e wished to address
before the Bill was passed and the procedures put into operation,

153 These concerns were addressed in the interim report and have now been
incorporated into the Bill through further amendments passed by the Senate on 1
December 1992 and shortly to be considered by the House of Representatives.



Chapter Two

CHAPTER TWO
PROGRESS MADE IN RECTIFYING PROBLEMS
OF THE 1990 ELECTION

A summary of responses to the 1990 Report is at Appendix 1. This chapter does not
attempt to give a summary of all activities raised in the 1990 Report - rather it seeks to
canvass a number of areas in which the AEC has devised policies to overcome the
probiems of the 1990 eiection. The particular matters analysed are queuing, polling
premises, campaign and electoral material, preferential voting and the certified lists.

Probl lating to Queuing identified in the 1990 Report

211 The 1990 Report identified quening at many polling places as the most
serious complaint of the 1990 election? The extent of the problem varied in different
areas of Australia, with the most serious difficulties being experienced in the Sydney and
Melbourne metropolitan areas® The Committee considered that the AEC should:
monitor queuing at future elections and set a performance standard to assist the process.
It recommended:

® the A ian Electoral C develop a system, which should include
reports from all presiding officers on queuing and any other delays, to provide
it with reliable data of voter turnout patterns and any queues at each polling
place at future federal elections

and
. the A ian Electoral Comm! set a formal p for the
length of time that it is reasonable for a voter to wait to cast a vote, and use that
standard &s the criterion against which the A ian Electoral C
level of service can be measured at the next election.®
2

The 1990 Report, p. 7.
3 jbid., p. 1L
4 ibid, pp. 12-13.
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212 The Committec went on to make more specific recommendations aimed
at reducing queuing:

‘The Committee recommends that to alleviate queuing problems at future elections the
Electoral C

. cmploy additional staff where necessary to ensure that the ratio of ordinary vote
Issuing staff to potential voters is at a realistic level

. revise its National Polling Place Resources Policy to provide flexibility in the
staffing and resourcing of polling places

. print the certified lists in a larger type size to facilitate the process of striking the
voter's name from the list

. ensure Divisional Returning Officers review polling premises and their

manggement on & regular basis
and
. improve training for Divisional Office and polling place staff to ensure that they
have all the knowledge and skills necessary to perform more effectively their
tasks on polting day®
The AEC's Response
213 The AEC supported these recommendations with the exception of the type

size for the certified lists, and pointed out that some were already practised.®

214 The Commission has set 10minutes as a performance standard to be aimed
at” In relation to monitoring queuing, new systems were devised and tested at the
Menzies and Wills by-elections and the election for the ACT Legislative Assembly.® The
AEC stated that:

Trialling of the revised policy at the Menzies and Wills by-¢lections and the Australian
Capital Territory Legislative Assembly clection has been positive and encouraging.

215 While by-elections are not the best testing ground —~ they have a slightly
lower turnout and voters are not required to cast a Senate and House of Representatives

ibid., pp. 27-28.
Evidence, pp. S36-39.
Evidence, p. S37.
Evidence, p. S36.
Evidence, p. S37.

v®eow
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vote at the same time ~ the AEC considers that the ACT election was a fair test and
concluded:

The exp of these i that the new procedures were effective.
‘Where queues that may inconvenience voters do occur (and it is likely they will at certain

times) the p are such that polling place OICs now have the
nm‘bilily 1o be able 1o service substantially more voters where peaks occur, Exdt polls
conducted by an independent agency in both the by-elections and the ACT election
indicated a high level of voter at the service provided by the C 10

216 Other plans directed at minimising queuing include the provision of an
additional certified list to each polling place for use if queues become excessive!?, and
an emphasis on voter service and throughput in the polling staff training package.!?

217 The AEC has revised its National Polling Place Resources Policy in
response to both the queuing problem itself and the Committee's comments on it. A
legislative amendment is required to give the required flexibility to polling staff and this
has been included in the Electoral and Referendum Amendment Bill 1992 at clause 20.
The Explanatory Memorandum to the Bill notes:

This clause [20] delem subsection 203(6) of the Pﬂnupal Act to remove the restriction

on the Electoral C g any deputy p g officers for a polling place
at which there will be fewer than 6 issulng points at any time dunng the hours of polling
on polling day.

‘The Joint Standing Committee on Electoral Matters, in its December 1990 Report on the
1990 Federal Election, recommended that, in order to au:vialc queuing problems at

future ions the is Electoral Commi employ i staff where
necessary to epsure that the ratio of ordinary vote issuing staff to potendal voters is at
a realistic level, and ded that the Commi: tevise its N Polling Place

Resources Policy to provide fiexibility in the staffing and resourcing of polling places.}3

2.1.8 The revised National Polling Place Resources Policy was compiled following
consultation and review involving staff from Divisional, State and Central Offices.® The

10 Byidence, p. $38.

1T Eyidence, p. $37.

2 ibid,

13 Electoral and A Bill 1992,
M Evidence, p. $38.
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M Board devised the final policy having taken note of a working party of

5

DROs from around Australia.'

219 The policy reduces maximum table loadings in polling booths; allows more
flexibility in the deployment of staff; recognises the importance of the queue controller
and therefore the training of queue controllers; allows for organising the current bank-
style queues into mini-queues (of say 4-5 electors) at each issuing point; focuses OIC/2IC
training on polling place management and effective voter flow; increases the flexibility
of State managers to vary resources where particular needs are expected; and gives
priority to refining procedures to estimate voter turnout.'®

2.1.10 Despite these changes the AEC recognises that 'there can be no iron-clad
guarantee that undue queuing will never occur' and that there may be delay on some
occasions.”” The Commissioner told the Committee:

‘We would rather see no queues at all, or course. However, we recognise the realities of
life. These things can and will occur from time to time. We are hopeful that the
resetting of the polling place arrangements will result in a first-class overall service to
members of the public in their voting.!®

2111 In addition there is a cost involved in minimising quening. In the attempt
to have the optimum number of polling staff the AEC must take into account the cost

and the possibility of having underemployed staff.'?

The Committee's View of the AEC's Queuing Strategy

2112 The Committee recognises the complexity of the task faced by the AEC in
minimising voter inconvenience. Procedures devised for the gt of polling

places have to be standardised and capable of being implemented by 8500 OICs and
their staff throughout Australia. Too much flexibility at the polling place level could

15 Evidence, p. 145.
16 Evidence, p. $39.
¥ Eyidence, p. $39.
18 Evidence, pp. 143-44.
1 Evidence, p. $37.
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present administrative problems, but without this flexibility difficulties can only be
overcome if they are identified before polling day and arrangements are agreed between
the DRO and the relevant Australian Electoral Officer for the State.

2113 DRO:s are able to request extra resources for particular polling places:

State managers [are] to be given the flexibility to approve variations to the resourcing
schedules to cater for special ci such as high of literat
or non-English speaking voters by app staff, certified lists, screens etc
where the DRO can jusdfy the need for “such variations, These variations to the
resourcing schedules will include the use of part-time morning staff to help overcome the
expected morning peaks in polling places where this is deemed desirable.2?

21,14 The comprehensive local knowledge of DROs and OICs is the most
valuable input in identifying areas requiring extra resources. In addition it has been
suggested that the Adlas of the A lian Peopleand the A lian B of Statistics
would be useful sources of information for identifying areas likely to need extra resources

of polting places.?! The same sources could help identify booths needing polling staff
able to speak particular languages where language problems are a factor in slow flow-
through of voters.Z

2.1.15 The AEC has recognised the need for flexibility and has attempted to
encompass it in its training:

Certainly [there is] much more flexibility. Our training is to impress upon staff, 'If a
queue does form, do not just sit these and Jook at it: take some action, close down
another table perhaps. Somecone xssuingnbscnt votes may ot be busy: take any steps to
get rid of that queue as fast as you can';

2.1.16 It remains to be seen whether this will be enough. As D Murphy has
pointed out, queuing is not just something that happens close to the tables where the
polling officials tend to be:

Evidence, p. 539,
Evidence, p. $93.
ibid.

Evidence, p. 146,

wyes
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Rectifying Problems of the 1990 Election

Queuing will be inevitable at peak times but the problem will be minimised if voters can
gain easy access to the Polling Stations. At the 1990 election, entry to the Polling Station
where I voted was single file and it ralned during the day. The door custodian, whose
English was poor, did not make allowance for the weather and the elderly, infirm etc had
to eggurc unnecessary delays standing out in the open before being allowed to cater the
hall

2117 This scenario is unacceptable. While the AEC has taken action to avoid
queuing at the next election, it is highly likely that some queues will form and that in
some places voters may be required to wait in bad weather conditions. Every attempt
should be made to prevent queuing in such conditions,

2.1.18 While some may have to queue outdoors, it should be possible to protect
those in special need from waiting to vote in inclement weather. The OIC of the polling
booth could' make room within the polling place for a small queue for those in need, and
could direct polling staff to monitor the queue to offer this courtesy where necessary.
In many polling places a few chairs could be provided for the use of these voters. Polling
staff would need to exercise discretion regarding the need for the special facilities, but
most people with special needs would probably fall into the classifications of frail elderly,
injured, unwell or parents nursing infants.

Rémmmendatiou 2

The Committee recommends that the AEC instruct DROs and
Polling Officials to arrapge any queues which may form on polling
day, so that as many voters as possible are provided with shelter, with
particular consideration for those with special needs.

% Evidence, p. S10.
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2.2 Polling Places

Polling Places and the 1990 Report

221 The 1990 Report expressed three areas of concern in relation to polling
places: ease of access for voters with special needs, visibility from the street and problems
posed by composite polling places, The report made no recommendations about palling
places as such, although it addressed resources and procedures for polling places in the

context of queuing.

222 The Committee addressed the topic of polling places in its Resource
Sharing inquiry and recommended consistency in the use of polling places for Federal
and State elections where possible. This remains an important principle for the
convenience of the public.

Access for Voters with Special Needs

223 The 1990 Report noted that although 76 per cent of Members of
Parliament who responded to the Committee's survey expressed satisfaction with the
premises used, problems of access were raised in 8 number of submissions. The
Committee suggested that:

«care should be taken by District Retumning Officers 1o ensure, where possible, that
polling places selected facilitate casy access by voters who are elderly, invalid, disabled or

pushing strollers..

and
Where possible the availability of parking facilities for those voters also should be
considered. 2

224 In its submission the AEC addressed only formal recommendations, so no

response to this suggestion has been received. The need for special facilities has

obviously not lessened.

2 Tne 1990 Report, p. 30
12
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225 The Council on the Ageing has commented on access for voters with
special needs, drawing the Committee's attention to the fact that older people have
problems getting to polling booths and require assistance with transport® In addition,
the Council has requested’ more publicity about which polling booths are physically
accessible to people. with disabilities.?’

226 The Committee notes that the Divisional Office Procedures Election
Manuaf®, directs DROs to consider ‘access/physically incapacitated access' in
determining the suitability of polling premises. No figures have been received by the
Committee regarding how many polling places have access facilities for people with
disabilities, but it is desirable that all have such access provided.

Dual Polling Places

227 Composite or dual poiling places are those in which a booth is registered
as a polling place for two Divisions. The 1990 Report noted such polling places were a
problem which could lead to confusion for some voters. As such they should be kept to
a minimum.

228 The AEC appears not to have addressed this problem. The Electoral
Commissioner has informed the Committee that the effect of redistributions in four
States since the last election means that there will be 'quite a few dual polling places
in use for the 1993 election. The Committee believes there is no reason why new
boundaries of themselves should generate a need for dual booths. Typically dval booths
in provincial districts and capital cities should occur only on boundary roads between
divisions. Only in exceptional circumstances should polling places be located within a
neighbouring division or clearly in a suburb outside a division.

229 The AEC has undertaken to consider the number of voters attending
polling places in a neighbouring electorate in reviewing the election, and take note of any

Evidence, p. S182.

ibid,

Part 1, Subpart 2, paragraph 2.2,
Evidence, p. 146,

BEYR
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problems for the next election® Unfortunately this will not minimise confusion for the
1993 election. There is a need to ensure that information programs adequately convey
information regarding dual polling places to the public. This can only be achieved
through pre-election day information programs in divisions using dual polling places and
by displaying large signs outside the dual polling places informing voters of the divisions
being serviced by the premises.

Réo&mmcédarion 3

The Committee recommends that the AEC adjust its polling premises
policyin order to minimise the use.of dual polling.places, and
following the 1593 election, report to the JSCEM on:the number of
dual polling places used ang any problems which may arise at such
polling places.

City Halls as Polling Places

2210 The Committee notes that the AEC intends following a practice used at
the Queensland State election — using city halls as ordinary polling places for the whole
State. The benefits are expected to be a faster voting process for those using the facility,
greater convenience for the public, administrative efficiency and faster transmission of
results3

2211 This innovation will be useful to many people absent from their own
electorates on polling day, especially those having to work in the Central Business District
(CBD) on the day. Not only will they be able to vote at a convenient location, but they
will not have to spend the additional time taken to cast a declaration vote.

% jbid.
31 Evidence, p. 147.
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2212 Again, the maximum benefit from the facility will be made available to the
public only if there is an effective information campaign which targets those who might
need to use a CBD polling place. The benefits of a CBD ordinary polling place will be
diminished if too many people try to cast their votes, Instead of offering a convenient
way for CBD workets and visitors to vote, it could be a recipe for large crowds and long
delays. The way to avoid this is to target the groups who might benefit from the facitity,
but not encourage ordinary voters to vote out of their electorates. This could be done
through taking out advertisements in newspapers circulated in the CBDs, or even by
writing to employers in the cities who would require staff to be at work on polling day.

23 Campaign and Electoral Material

23.1 The enormous volumes of paper used by the AEC and the political parties
during the campaign period and on election day was again the cause of complaints and
suggestions through submissions made to the Committee. The 1990 Report commented
on the number of submissions advocating the banning of the distribution of how-to-vote
cards, and the increase in the number of people expressing this viewpoint after
succeeding elections.

232 While some proposals to ban how-to-vote cards stem from objections to the
behaviour of candidates’ representatives and the economic cost of campaign material,
most focus on the waste of paper as an environmental concern. Submissions to the
current inquiry reveal similar concerns. A typical view is:

The appalling waste of paper disturbed me, and I can only hope that plans for recycling
will be implemented at any future clection.

233 A contribution from a polling booth worker for more than a decade was
uncompromising:

32 Evidence, p. S1.
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w 1 know how exasperated many voters feel when they are bombarded with 5o many
people approaching them as they enter the voting arca, with all different *How to Vote*
leaflets.

It seems to me that there is terrible waste of paper and manpower, A letter box drop

should be sufficient and » manned 1able provided where people can pick up the necessary
information, if needed ..

All paper used should be recycled and no colour used.®

234 Just as the submissions in favour of limiting or banning the distribution of
how-to-vote material come mainly from private citizens and members of small political
parties, adverse comments on the Committee's view expressed in the 1990 Report tend

to come from the same source,>*

235 In the 1990 Report the Committee considered banning the distribution of
how-to-vote cards but decided against this — a view not shared by the Australian
Democrat member of the Committee. Instead the Committee recommended procedures
for collecting and recycling campaign and electoral material, It also recommended the
use of recycled paper for the production of the AECS election material wherever
practicable®

236 The AECsupported these recommendations; indeed a considerable amount
of recycling was practised at the 1990 election. However, the AEC pointed out that it

js mot always practical to collect used paper and port it to recycling s
especially in remote areas. The Committee accepts that the cost to the public of
recycling electoral and campaign material has to be balanced against the environmental

cost of ing, rather than recycling paper.

2.3.7 It is recognised that how-to-vote material is not generated by the AEC, but
there is no practical alternative to the collection and recycling of the material other than

3 Evidence, p. S25.
For example Your decision to not ban the distribution of How-to-vote cards, would it is believed

be rejected by majority opinion by R as the cost of printing &

distribution, paid in most pan from the pubuc purse, destined for waste-paper baskets, is

considered to be not only a exercise in but also a p ial tool of
for the of the major parties. Evidence, p. 68,

35 The 1990 Report, pp. 57-8.
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making it an AEC responsibility. It should be seen as part of the cost of running
elections. Judging from the responses to the Committee's inquiries, it seems that the
taxpayer is happy to have the public purse take responsibility for this.

23.8 The Committee has no new recommendations to make regarding campaign
and electoral materials, but it felt obliged to reiterate its views on the subject, recognising
the public interest aroused by the enormous use of paper during elections.

239 The AEC, political parties and individual candidates should maintain an
acute awareness of the environmental and economic cost of paper usage at election time.
All those concerned should make every effort to conserve paper and to use recycled

paper wherever possible,

24 Preferential Voting
The 1990 Report

241 The 1990 Report considered the matter of encouraging electors to record
their votes in a manner which would have the same effect as optional preferential voting.
The possibility was created by the safety net provisions of s. 270 of the Commonwealth
Electoral Act 1918 which were designed to save the votes of electors making
unintentional errors in entering the numbers on the ballot paper. The safety net could
validate the vote up until an elector repeated a number on the ballot paper. By the
same token, an elector could use this provision to ensure that only one or a particular
number of candidates could benefit from his/her vote, by deliberately repeating a
number, The ballot paper itself would be valid so long as all squares (or all minus one)

contained a number.

242 At the time of the 1990 inquiry the AEC advised that it was difficult to see
how s. 270 could be amended to disbar de facto optional preferential voting, without
risking the safety met intention of the section. The Committee therefore looked to
penalties for those promoting misuse of s. 270. It recommended that s. 329(3) of the

17
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Commonwealth Electoral Act 1918 be amended to include a general prohibition on the
distribution of any material which discouraged electors from numbering ballot papers
consecutively and fully,

243 The Committee also asked the AEC to consider possible changes to the
Electoral Act which would minimise the incidence of optional preferential voting.*

244 The Committee notes that the recommendation in the 1990 Report
concerned some writers of submissions. One considered that if the loophole existed it
should not be an. offence to take advantage of it Another thought the penalty
suggestion was an infringement of civil liberties® One submission put a series of
questions to the Committee regarding optional preferential voting.?®

245 The Committee's response to these people is that the system of voting used
for House of Representatives elections is fully preferential. If another system is favoured,
it is for the Parliament to legislate to change the Commonwealth Electoral Act. The
Committee makes no recommendation regarding such a change.

The AEC Response

246 In response the AEC supported the recommendation relating to the
general prohibition on distributing material discouraging electors from numbering ballot
papers consecutively and fully.® An amendment addressing the recommendation was
passed by the Senate on 1 December 1992. If the Electoral and Referendum
Amendment Act 1992 is passed by the House of Representatives s. 329 will be amended

as follows:

‘The 1990 Report, pp. 41-2.
Evidence, p. S10.

Evidence, p. S11.

Evidence, pp, S141—42.
Evidence, p. $45.

t8EYR
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After section 329 of the Principal Act, the following section is inserted:

Encouraging persons to mark ballot papers otherwise than in accordance with the Act
*329A. (1) A person must not, during the relevant period in relation to a House

of Representatives election under this Act, print, publish or distribute, or cause, permit

or authorise 10 be printed, published or distributed, any matter or thing with the

intention of encouraging persons voting at the election to fill in a ballot paper otherwise
than in sccordance with section 240,

Penalty: Imprisonment for 6 months.

'(2) In this section:
‘publish’ includes publish by radio or television.”

24.7 The supplementary explanatory memorandum to the Bill notes that the new
clause will create an offence during an election period of intentionally encouraging
electors to mark their ballot papers ... other than consecutively and fully. The Bill does
not impose a penalty for actions outside the election period. The Committee's
amendment will assist in solving the problem identified in the 1990 Report.

The Need for Education about Preferential Voting

248 The submissions. received by the Committee reveal a need for better
educating the public about preferential voting. Education and information is needed
about the reasons for the preferential system, including the extent to which all electors
influence the outcome of such an election, and the effects of preferential voting. This
matter was addressed by the Natjonal Party of Australia (W.A.) when the current inquiry
was raised at the June 1992 State Council meeting:

The only area raised as a matter of concern was the lack of understanding by the public

of p ial voling and it was the Electoral Commission should educate the
public more about the concept of preferential voting and the effect preferential votes can
have on elections.

One suggestion was that the Electoral Commission produce a video suitable for use in
Years 11 and 12 of High School, explaining and g to how the
preferential system works so that the younger generation is well aware of the system
before they become eligible 1o vote 4!

41 Evidence, p. S7.
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249 The Committee commends this suggestion to the AEC.

2410 Information about preferential voting is all the more necessary because
some States permit optional preferential voting. The AEC will need to take care,
especially in New South Wales and Queensland, to ensure that all voters are aware of
the different requirements for marking the ballot papers in State and federal elections.

25 The Certified Lists

251 Various issues concerned with the certified lists were addressed during this
inquiry. The typeface used and the possibility that a larger typeface might facilitate the
pracess of striking off voters’ names was raised by the Committee in the 1990 Report.*
This elicited a submission from a retired graphic artist who suggested that a better
alternative would be to have a one point space between the lines which would not only
accomplish the Committee's purpose but would also improve the legibility of the lists.

252 Unfortunately it would add approxi ly 100 col i foreach
3000 voters.® The added size of the list which would follow implementation of the
[&/ ittee's rece dation was noted in another submission which inquired:

What do people have against trees?*

253 The AEC did not support this suggestion and advised the Committee of the
consequences of changing the size of the type.

254 The issue of the availability of lists of electors was also raised in the 1950
Report. The Committee recommended that the Commonwealth Electoral Act be
amended to provide for the distribution to each candidate as soon as practicable after
the close of rolls, and at least one week prior to polling day.

The 1950 Report, p. 28.
Evidence, p. §9.
Evidence, p. S76.
Evidence, p, 539.

[ R-E]
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255 This recommendation has been overtaken by changes to the AEC's
procedures. Section 91 of the Act deals with the provision of and use of lists. It is
amended by clause 9 of the Electoral and Referendum Amendment Bill 1992 and further

amended by the additional d intreduced on 1 Di ber 1992. The changes
in the original Bill:
provide for the regular provision of in format on changes to the
Electoral Roll to regls(cred political parties, Senators and Members of the House of
chmsenlauvm and olhcr persons or org: as the A Electoral
of such { ion is to be free of
charge to Semators, Members and those registered political parties which have
Parliamentary rcprxenwuon.“
256 The additional amendments deal with the privacy implications of computer
format rolls and ensure that:
+PEISORS OF Org: i iving personal enrol in format
from the jan Electoral C ission will anly be able 10 use m(ormauon for

permitted purposes ..

and
limit access to p 1 electoral roll under the Freedom of Information Act
1982, by creating a new class of exempt document ,..%7
2.5.7 The AEC suggested that the availability of floppy disks would lessen the

need for three hard copies to be provided to members as specified in the Commonwealth
Electoral Act® The Committee does not support this view and believes that the
existing entitlement of three hard copies should be maintained.

4 Electoral and R Amendment Bill 1992, Exp M P2
47 Etectoral and Referendum Amendment Bitt 1992.
P2

4 Evidence, pp. 166-167.
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CHAPTER THREE
LONGER TERM ISSUES

The terms of reference direct the Committee to consider ‘any longer term issues relevant
to the election which have emerged since the inquiry. Several of the issues covered in
this chapter were relevant to the 1990 election, but have been considered in the context
of their Jonger term relevance because the nature of the issues demands such analysis.
The topics addressed in this chapter are: qualifications of candidates; authorisation of
campaign material; the rights of scrutineers in polling places; the time taken to complete
the count of Senate votes and electorate maps.

3.1 Qualifications of Candidates
Section 44

311 The intricacies of s. 44 of the Australian Constitution,” dealing with the
capacity to be chosen or to sit as a member of the House of Representatives or the

49 544 states: Any person who:

() Isunderany of or 10 a foreign power,
or is a subject ora citizen o entitled 1o the rights or privileges of a subject or a citizen
of a foreign power; or

(i)  Is artainted of treason, or has been convicted and is under sentence, or subject to be
sentenced, for any offence punishable under the law of the Commonwealth or of a State
by mpnsonmenl for one year or longer; or

(iii) or

@) Holds any office of profit \mdet the Crown, or any pension payable during the pleasure
of the Crown out of any of the revenues of the Commonwealth: or

(v)  Has any direct or indirect p y interest in any agr with the Public Service of
the Commonwealth otherwise than as a member and in common with the other members
of an incorporated company consisting of more than twenty-five persons;

shall be incapable of being chosen or of sitting as a senator or a member of the House of

Representatives,

But sub-section iv does not apply to the office of any of the Queen's Miristers of State for the

Commonwealth, or of any of the Queen’s Ministers for a State, or to the receipt of pay, half pay,

or a pension by any person as an officer or member of the Queen's navy or army, O to the receipt
of pay as an officer ar member of the naval or military forces of the Commonwealth by any person
whose services are not wholly by the C

P

22



Longer Term Issues

Senate, regularly cause problems for candid at federal elections.®® Three problems
relating to 'office of profit' at the 1990 election were considered by the Committee: the
status of State public servants; the status of employees of Commonwealth-funded bodies;

and the status of parli y staff of Members of Parliament

The 1990 Report

3.12 The 1990 Report identified three areas of uncertainty regarding 'office of
profit:

L] what constitutes an office of profit?

. when does a candidate have to resign from such an office?

° whether an unsuccessful candidate's employment security will in any way
be jeopardised by his/her standing as a candidate?

313 The report noted the need for a High Court ruling on what constitutes an
office of profit under the Crown and when a candidate should resign from such an

office.”

3.14 The 1990 Report dealt also with the matter of responsibility for ensuring
that only qualified candidates nominated for elections. In this regard the report
commented on the 1983 d to the & alth El ! Act 1918 which
made judgments on the eligibility for nomination the responsibility of candidates. The
AEC was of the view in 1990, and no doubt remains of the view, that candidates should
seek legal opinion if they require clarification of their status.

50 See for example The 1987 Federal Election, Report No. 3 of the Joint Standing Committee on
Electoral Matters, May 1989, pp. 25-30.

51 ne 1990 Report, p. 64,

52 The 1990 Report, p. 66. The wording of the fon implied, i that the
Minister for Administrative Services could seek a ruling from the High Court. By coincidence the
High Court's views have now been received, although the medium was Mr Sykes rather than the
Minister.
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Office of Profit and the Wills By-Election Case

315 This report is not the place for a thorough analysis of the recent High
Court case, Sykes v. Cleary. The judgment is very recent® and there has not been
sufficient time for the Committee to hear evidence on, and properly consider the
implications of, the case. However the relevance of the case to the current inquiry is
such that some aspects of it must be included in this report.

316 The case was brought by Mr Sykes to the High Court sitting as the Court
of Disputed Returns, Mr Sykes was an unsuccessful candidate for the Wills by-election,
which was held on 11 April. The successful candidate was Mr Cleary. Mr Sykes claimed
that Mr Cleary was disqualified from being a Member of Parli: t he held an
office of profit under the Crown at the time of his nomination. The relevant dates were:

for the close of rolls 16 March 1992
for nomination 20 March 1992
for the election 11 April 1992
return of the writ 23 April 1992
317 Mr Cleary resigned his office as school teacher on 16 April 1992.
3.18 Sykes v. Cleary addressed 'office of profit under the Crown', the time at

which s. 44 is to be applied to test the qualification of candidates, and the application of
s. 44(i) relating to attachments to foreign powers — all matters which have arisen at many

elections over a great many years,

3.1.9 The first two questions posed in the 1990 Report have been clarified in the
reasons for judgment in Sykes v. Cleary. The case revealed that an office of profit under
the Crown would, in any future decision by the High Court, be construed to apply far
beyond an unattached Victorian school teacher, on leave without pay. A copy of the
decision and reasons for judgment are included as Appendix 5 of this report because of

53 “The decision was handed down on 25 November 1992, five days before the drafting of this report.
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their relevance to the matters raised in the 1990 Report as well as to the next federal

election.
Paosition of State and Commonwealth Public Servants

3.1.10 The implied breadth of the office of profit concept is of little consequence
to Commonwealth public servants employed in Government departments. Section 47C
(1) of the Public Service Act 1922 provides for the re-appointment of unsuccessful
election candidates in the following terms:

(1) Where the Board is satisfied that:
(@) a person who was an officer:
(i)  resigned in order to become a candidate for election as a member of a
House of the Pari: of the C or of a State, of the
Legislative A bly for the A ian Capital Territory, of the
Legistative Assembly for the Northern Territory or of a prescribed
legislative or advisory body for another Territory;
(i)  was a candidate at the election; and
(ifi)  failed to be elected; and
(b) the resignation took effect not earlier than 6 months before the date on which
nominations for the election closed;
the Board shall, upon application by the person within 2 months after the declaration of
the result of the election, re-appoint the person to the Service to fill the office occupied
by the person i i before resigning or an equivalent office o, if such an office
is not available, as an unattached officer having the same classification as the person had
immediately before resigning.

3.1.11 The position for State public servants varies in the different jurisdictions.
It is not necessary to canvass all the relevant Acts here, but a reading of the Victorian
provisions is instructive because of the Wills by-election case. The Constitution Act
Amendment Act 1958 (No. 6224/1958) makes provisions for the re-employment of public
servants which are similar to those of the Commonwealth, except that a discretion to re-
employ may be exercised by the Governor in Council.>*

5 549 Retomn to emy of cestain t

) If the Governor in Council is satisfied that any person cmp!oyed in the public service or
the teaching service or the railway service or the palice force has (whether before or after
the commencement of. this Act)—
(a) resigned from the service or the force in order to contest any Commonwealth

clection for the Senate or the House of Representatives;

(®} contested such election; and
©) failed 10 be clected thereat~
the Governor in Council notwithstanding anything in the Public Service Act 1974 or the
Teaching Setvice Act 1981 or the Railways Act 1958 or the Police Regulation Act 1958
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3112 The position for officers on the Commonwealth payroll but not employed
under the provisions of the Public Service Act 1922is more problematic. The growth of
government business enterprises in recent years makes the position even more unclear
by creating a great variety of connections with the Government.

3113 The 1981 Senate inquiry on the qualifications of Members of Parliament®
looked to the nature of the association with a government body for guidance and
reported:

It is significant thac at present the 2 pubuc have C 1th

patliamentarians among their i isory Council for Inter-G

Relations, Advisory Council of the CSIRO, Council onhe Australian National University,

Council of the National Library of A ia and P: Retiring All

Trust. These are all of a research or advisory nature, and it may be that those pnblxc
ities engaged in op of & would be

politically sensitive to permit of rep ion from the Parli: 6

3114 During the committee stages of the Senate consideration of the Electoral
and Referendvm Amendment Bill 1992 on 1 D ber 1992, the Mini for
Administrative Services, the Honourable Nick Bolkus, implied that Commonwealth
employees had some certainty in this matter, unlike State public servants, However,

anecdotes supplied by Senators in the Chamber at the time revealed how widespread the
uncertainty for intending candidates has been — and not only for those associated with
State bodies.

3.1.15 The Minister undertook to contact the Attorney- General as & matter of
urgency, to request that he consult with the States Attorneys-General about the matter.
The Minister was of the view that the Attorneys-General should consider amendments
to the relevant State legislation to offer similar protection to State public servants as that
afforded by the Public Service Act 1922,

may, within two months afier the declaration of the poll at such election, ... appoint such
Pperson 1o an office in the public service or the teaching service ...

55 The Constitutional Qualifications of Members of Parliament, Report by the Senate Standing
Committee ox Copstitutional and Legal Affairs, 1981.
% ihid., p. 52.
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3116 The Committee supports this initiative, but urges the Minister to seek
clarification from the Commonweaith Attorney-General on the status of employees of
Commonwealth bodies, who are not employed under the Public Service Act. This is the
more urgent because of the breadth of the majority decision in Sykes v. Cleary, and the
need for clarification, or at least guidance, before the close of nomirations for the 1993
election. It may be that the Commonwealth legislation needs amendment to cover a
wider range of employees, before the discussions on possible uniform legislation with the

States can be pursued.

3.1.17 The advice from the Attorney-General should cover distinctions between
offices attracting remuneration, those offering expenses only and those involving no

remuneration at all.

Recommendation 4

‘The Committee recommends that the Minister for Administrative
Services seek an opinion from the Attorney-General on.the
application of s. 44(iv) of the Constitution to employées of
government enterprises who are not employed under the Public
Service Act 1922,

Recommendation 5

The Committee mends that the proposed approach to the
States Attorneys-General regarding uniform re-employment
provisions for public servants resigning to contest federal clections, be
made as a matter of urgency; and that the AEC make the responses
available to inténding candidates.
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The Time of Qualification and the Wills By-election Case

3.1.18 In the matter of the relevant time in which the disqualifications come into
effect, the High Court found that the date of nomination is the date at which the
candidate. had to be qualified.’” Various public policy and practical reasons are given
for this decision.

3.1.19 The rel legislation for candidates at State elections in Victoria takes

-1

a different approach:

« the election and return of any such person shall not be or be declared void by reason
only of his holding such an office or place of profit under the Crown or being so
employed; and on the election of any such person to be a member of the Council or the
Assembly he shall cease to hold that office of place of profit under the Crows or 1o be
50 employed.’

3120 This solution was favoured by the Senate Committee for public servants
contesting federal elections®® It is also in keeping with the minority judgment of
Dezane J in Sykes v. Cleary, who considered the declaration of the poll should be the time
at which Constitutional incapacity should be decided. This would have the effect, in most
cases, of allowing candidates to wait until shortly before the declaration of the poll, but
at a time when they were reasonably certain of success, before having to resign an office
of profit under the Crown. It should be noted that the majority judgment argued the
adverse effects of such a situation, stating that:

The inclusion in the Yist of mdxdam on polllng day of a candidate who may opt for
disqualification may well in the
making by electors of their chmoe,“

5T Deane J disseated from this view, holding that the relevant date is when the candidate becomes
elected at the declaration of the poll, Sykes v. Cleary, 1992, p. 37. Deane J gave no decision on
the citizenship qualifications because he found Mr Cleary duly elected, but his comments support
the cligibility of both Mr K itsis, the ALP i and Mr D« the Liberal
candidate,

8 Constitution Act 1975 (Vic) No. 8750/1975, clause 61,

* The Constitational Qualifications of Members of Parliament, 1981, . 49.
The report proposed that several specified classes, , who fected
to the Commonwealth Parliament, be deemed to have ceased their cmployment at the time they
became entitled to an allowance under s. 48 of the Constitution.

& Sykes v. Cleary, p. 9.
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Citizenship and Qualification

3121 ‘While the decision in Sykes v. Clearyhas thrown some light on the situation
regarding the eligibility of government employees to be chasen for and take a seat in
Parliament, the reasons for judgment regarding citizenship qualifications have created as
many questions as they have answered. The confusion is exacerbated by the dissenting
judgments of Deane and Gaudron JJ. Many people, including a number of sitting
Members and Senators, were surprised to find that unless they had taken deliberate
action (as defined) to divest th Ives of an attact to another country, they may

not be eligible to sit in the Parliament of Australia.

3.1.22 The extent of the application of s, 44(i) may have taken people by surprise,
but problems caused by the section have arisen at most, if not all, federal elections since
the Commonwealth was founded, If, as the majority in the recent case found,
Mr Kardamitsis and Mr Delacretaz were ineligible to contest the by-election, many past
and present Members of Parliament may have been ineligible to be elected.

3123 The situation of those holding dual Australian and British citizenship is
particularly likely to cause confusion. Before 1984, British subjects who had migrated to
Australia did not need to be Australian citizens to stand for Parliament. Australian
citizens with British connections have been long used to considering their Constitutional
position different from those migrating from, or descendants of migrants from, other
countries. As Mr Wood, a candidate for the Senate from New South Wales, discovered
at the 1987 election, this is likely to lead to confusion.%!

3.1.24 All Australian citizens intending to nominate for the 1993 election, would
be well advised to consult their family tree and if necessary seek advice before assuming
they are eligible.

61 The 1987 Federal Election, Report No. 3 of the Joint Standing Committec on Electoral Matters,
p-27.
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Other Guidance on the Questions of Qualification

3.1.25 The point at which the Constitutional qualification applies hasbeen decided
by the High Court, as the point of nomination.

3.1.26 The 1990 Report noted that the AEC had received extensive legal opinion
from the Attorney-General's Department over many years which confirmed nomination
as the critical time for the assessment of a candidate's qualifications:

This opinion states that, to satisfy the provisions of the Act, the candidate should resign

before nomination. The basis for that is that it is possible, in the case of only one

candidate having nominated for an clection, for the election to occur at the point of
nomination.

3.1.27 This Committee's predecessor tabled a report on the 1987 election which

considered matters of qualification in some depth.®®

3.1.28 Reference has been made to the 1981 Senate Standing Committee on
Constitutional and Legal Affairs report, The Constitutional Qualifications of Members of
Parliament. That report covered the Constitutional provisions and their application to
various categories of potential candidates in detail. If the many recommendations of that
report had been acted on much of the confusion regarding qualifications would have

been avoided.
The Role of the AEC in Matters of Qualification

3.1.29 Given that the information relevant to the qualifications of candidates has
been freely available, albeit without testing by the courts until Sykes v. Cleary, it is
pertinent to ask why the candidates in the Wills by-election, and the many other
candidates who have discovered, too late, that they were incapable of being elected, have
not been aware of this vital information. In most cases which have arisen in recent years,

€2 The 1990 Report, p. 65.
63 The 1987 Federsl Election, Report No 3 of the Joint Standing Commiitee on Electoral Matters,
May 1989, pp. 2530,
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disqualified candidates could have taken simple stups to regularise their positions had
they been correctly advised,

3.1.30 It would be sensible for palitical parties to offer more guidance to
candidates who intend standing for the parties, and presumably they will make greater
efforts in this regard following the remarks in Sykes v. Cleary on the second and third
respondents.®

3.131 This avenue of information is clearly not readily available to independents
or candidates of small parties. One solution would be for the AEC to take some
responsibility in the matter of educating candidates about s. 44. This view found its way
into letter to The Age paper on 27 November 1992;

System at fault?
Is there no i gation by any ity of any id whmg to stand for election
to Parli ? Is there 00 req) to fill out a g Does the fault lie
in the system?
3.1.32 The Age editorial on the same day suggested that the AEC should bear

some responsibility for the Wills predicament, in addition to that borne by Mr Cleary:

If any other party was remiss it may have been the Electoral Commission for accepting
his pomination.

3.1.33 This suggestion was countered on 28 November in a letter to the editor by
Dr D Muffet, the Australian Electoral Officer for Victoria, who wrote:

‘The Commonwealth Electoral Act required all candidates to declare in writing lhal they

are qualified under the Constitution to be of the C
Mr Cleary signed such a declaration. The Electoral Act explicitly prohibits officers of the
Electoral C from g the truth or otherwise of the
Under the el law as it stands, “there is nothing further that the

commission could have done to prevent the present situation arising in Wills.

6 Thesecond respondent, Mr Delacretaz of the Liberal Pasty, would have been disqualified because
of his entitiement to Swiss citizenship, and the third respondent, Mr Kardamitsis of the ALP,
would have been disqualified because of Greek citizenship..
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3.1.34 This overstates the case. The Act daes not explicitly prohibit officers from
investigating the truth, However, the Act states thata ination shall be rejected *..if,
an only if, the provisions...have not been complied with in relation to the nomination.%

3.1.35 Part XIV of the Commonwealth Electoral Act 1918 deals with nomination,
and at s. 170(1)(b) requires a candidate to declare that:

® the person is qualified under the Constitution and the laws of the
Commonwealth 10 be clected as a Scpator or a member of the House of
Representatives, as the case may be;

3.1.36 ‘There is nothing in the Act which places an onus on the AEC to advise the
candidate about the Constitutional provisions. There is certainly no obligation for the
AEC to ensure that candidates are duly qualified. A new section (s. 172) was added in
1983 which provides for the rejection of a nomination only if the formal requirements for
nomination as set out in sections 166, 167, 170 and 171, were not complied with.

Possible Role for the AEC in Matters Relating to Qualification

3.1.37 Any suggestion that the AEC should take some sort of responsibility for
ensuring that candidates are propetly qualified would be impractical and unworkable.
The report on the 1987 election noted the improvements occasioned by the 1983
amendments and the unsatisfactory situation before that time:

‘Up until 1983 it was not uncommon for DROs and the various Australian Electoral
Officers to receive complaints about the failure of individual candidates to meet the
qualifications for candidates contained in the Electoral Act or the Constitution. The
complaints created problems for the AEC' officers in that they were not qualified to
resolve what often amounted to complex legal questions and nor were they able 1o resolve
questions of fact in the limited period of an election.%

3.138 It would not be in the best interests of public administration or of the
candidates themselves to return to a system of uncertainty. But there is a position

S commonwealth Electoral Act 1918s. 172(1).
6 The 1987 Federal Election, Report No, 3 of the Joint Standing Committee on Electoral Matters,
p. 26
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here this , and merely telling candidates to seek legal advice if
in doubt about s. 44. The 1990 Report noted that although questions of eligibility were
the responsibility of the candidates, information continues to be sought from Divisional
Returning Officers. The report recommended that the AEC produce a nominations
‘checklist' to be given to each candidate and to Divisional Returning Officers.*”

3.1.39 The AEC has now produced a nomination checklist. It is reprinted in
Appendix 6. The Committee regards it as inadequate. It offers no guidance other than
reproducing s. 44 of the Constitution, Further information for candidates is available in
the Candidates' Handbook. This information is very brief.

3.1.40 The AEC is currently considering how, if at all, it can provide information
on qualification to candidates. While the recent High Court decision has clarified several
matters, the AEC will understandably wish to exercise caution in explaining the
consequences of the decision to candidates. Any attempt to 'package’ or summarise the
judgment will have the potential to mislead because of the intricacies of the case and the
almost infinite variety of individual circumstances which might arise.

3.141 The Committee believes that the onus must remain on individual
candidates to ensure that they are qualified under the provisions of the Electoral Act, the
Constitution and any other legislation which is relevant to their several sitvations.

3.142 Nevertheless the AEC should recognise that it has a role in providing
information and support to candidates and the public. This role is entirely consistent
with the obligations of the AEC. In fact it provides the only practical means by which
intending candidates can have access to information. It should be possible for the AEC
to include in its Candidates' Handbook and its nominations checklist, information which
could at least alert candidates to the level of care they must devote to ensuring their
eligibility,

7 The 1990 Report, pp. 66~7.
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Recommendation 6

“The Committee recommends that the AEC review its Candidates'
Handbook and Nomination Checklist to include information on the
tmplications of the recent High Court decision and the possible nced
for candidates to take steps to establish their eligibility under s. 44 of
the Constitution.

32 Authorisation of Campaign Material

321 In May 1991 the AEC provided the Committee with a submission
addressing the evidential effect of authorisations borne by electoral material® The
submission proposed an amendment to s. 329 to provide a remedy for a situation which
arose after the 1990 election. A number of complaints were made to the AEC about a
particular how-to-vote card, which appeared to breach s. 329(1) of the Act which deals
with printing, publishing or distributing any matter or thing likely to mislead or deceive
an elector in relation to the casting of a vote,

322 It was not possible to bring criminal proceedings against any person
because it could not be shown by admissible evidence that any particular person was
responsible for publishing or distributing the card.

323 The AEC point out that the proposed amendment to section 329 was
consistent with a related recommendation made by the Committee's predecessor in the
Report on the Conduct of the 1987 Federal Election and the 1988 Referendums.
324 The proposed d: was included in the El I and Referend

Bill at clause 23. It inserts a new section 385A in the Principal Act to provide that where
a person has been named on electoral material that fact can be used as prima facie

evidence in proceedings against that person for an offence against the Act.®

% Evidence, pp. S158-61.
©  Efectoral and A Bill 1992, Exp M p-8
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3.25 The Committee supports this amendment. Its potential for ensuring that
only truthful campaign material is circulated will depend on informing candidates and
their supporters of the change. Those appending their names to electoral material
should be aware of this added responsibility,

Recommendation 7

The Committee recommends that information about the proposed

P of authorship or authorisation of material, if
enacted by the Parliament, be included in the Candidates' Handhook.

Py -y

on

3.3 Enrolment in Remote Areas

331 The issue of enrolment of people in remote ares of Australia seems to be
a perennial problem. The matter was raised in the 1990 Report, having been addressed
by Mr Tom Stephens MLC, from Western Australia. Mr Stephens made some
suggestions for streamlining enrolment procedures in remote areas and these were
commended to the AEC but not formulated as recommendations.™

332 The topic was raised during the Committee’s resource sharing inquiry,
particularly in relation to enrolment before the Ashburton by-election.

333 Mr Stephens has written again to the Committee expressing his concern
that:

.. [ can see lttle evidence on the ground in many of the remote Aboriginal communmu
and smaller population centres of parts of my of an adeq ); of
electoral enrolment activity,

1 hold these eoncems in particular for the Pilbara, Gascoyne and Murchison regions of
Western Australia.”

70 Tne 1990 Report, p. 70.
7 Evidence, p. S13.
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334 The matter was discussed at a public hearing. Mr Anderson, the AEC's
Director of Education told the Committee that efforts to enrol people in smali Aboriginal
communities had been made during the past 12 months.”® The electoral roll review in
the Northern Territory had included work in the smallest Aboriginal communities, with
the help of the Aboriginal and Islander Electoral Information Service. A similar program
was almost complete in the Kimberley Region.

335 The AEC reported that a roll review was expected to commence in the
Pilbara-Gascoyne area in November 1992. An attempt to improve enrolment levels had
also been made in the Pitjantjatjara homelands of South Australia. Activity in
Queensland had been adversely affected by staffing problems.

3.3.6 The Committee is concerned about the level of enrolment in remote
communities and wishes to monitor the success of the AEC's programs in this area,

RWMM 8

The Conimittee recommends that the AEC conduct an evaluation of
its enrolment program in areas and provide a report on the.
evaluation to the Committee.

34 Counting the Senate Vote

3.4.1 ‘While the Committee's main concern has been the need to provide a resuit
for the House of Representatives election at the earliest possible time, it also has some
concerns about the time taken to complete the Senate count. A list of times taken to
conduct the Senate scrutinies since 1961 is at Appendix 8.

342 A study of this list reveals that the length of time taken to conduct the
Senate count has not been shortened by the introduction of above the line voting. Nor

7 Evidence, p. 161.
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is there a marked correlation with population numbers, For example in 1990 the return
of writs in Queensland was twelve days after the return of writs in Victoria.

343 This matter was explored at a public hearing and the AEC was unable to
provide a satisfactory explanation for the failure of above the line voting to lower the
time taken for the count.™ Comments made in relation to the length of the count did
not adequately account for the time taken. The Electoral Commissioner pointed to the
possibility of recounts in the Senate and the need to allow a margin for this.”*

344 The Committee’s view is that the AEC's requirement for 55 days to
complete the Senate count is a conservative estimate which appears to be based on the
longest time taken to conduct a Senate scrutiny since 1961 in any State (54 days for NSW
in 1975). plus. one day. The AEC informed the Committee that a computerised system
to run the Senate scrutiny sheets would be trialled at the next election, but no
commitments about the system were available until it was fully tested.”

Recommendation 9

The Committee recommends that the AEC review the procédures
required for finalising the Senate count, with a view 1o baving the
‘writs returned at the earliest opportunity following the: clection.

3.5 Electorate Maps

351 The Electoral Act requires the AEC to provide maps of electorates. Some
States have adopted the practice of producing maps which show only the boundaries of
Divisions and significant or arterial roads. They name fewer streets than the maps
praduced in previous years,

7 Evidence, p. 178.
7 ibid.
7 ibid., pp. 178-179.
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352 In the Committee's view the point of having a map is to identify locations
within a particular ares, not merely to locate the boundaries of an area. The intention
of the Act is not served by maps which do not identify streets as part of a particular

Division.

Recammcndatzon Jb
“The Committee recommends that divisional:maps-produced by the
AEC nariie all streets and roads within the Division.
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CHAPTER FOUR
THE AECS PREPAREDNESS TO CONDUCT THE NEXT
FEDERAL ELECTION

1er s

In this report the topics covered under election prej fons it and
operation within the AEC, impact of the resource sharing inquiry ~ client suppon unit,
consultation on corporate plan, a summary of election night plans (covered in more detail
in the November 1992 interim report), computer equipment — testing of the new
computerisation of divisional offices and upgraded SEQUENT and the AEC's training
prograims. The area of counting the vote on election night has already been covered in an
interim report which was tabled on 23 November. The main points of that report, and
the recommendations made wzﬂ be summarised in order to provide a more complete
account of the AEC's prej — [finclude also the cc re three cornered
contests],

4.1 Management and Operation of the AEC

411 The 1990 Report was critical of the AEC's and cc d

)

on the apparent lack of a corporate sense of service to the public, candidates and
politicians.  Problems such as excessive queuing at the 1990 election and
unresponsiveness to suggestions for improvements in election night counting and tally
room procedures were seen to be related to the AEC's corporate ethos.

412 In recent years the AEC has undergone a change of personnel in senior
management. The Commissioner commenced his appointment shortly before the 1990
election and the Deputy Commissioner in late 1991, The difficulties faced by
management were revealed during the Committee's inquiry into resource sharing in the
conduct of elections.”® During that inquiry evidence was given by the State Electoral
Commissioners regarding their roles as clients of the AEC, In several cases the AEC was
criticised for failing to provide satisfactory services.

% The report of that inquiry, The Conduct of Elections: New Boundaries for Cooperation, was
tabled in September 1992
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413 During the course of that inquiry the AEC made changes to its
organisational structure to improve the level of service to clients, including the
establishment of a Client Services Unit within the enrolment section. The 1991.92
Annual Report of the AEC comnients on the role of the unit:

A Client Services Unit has been established to facilitate the provision of enrolment
producis 10 State electoral offices, local government and federal agencies. As well, the
unit processes and assigns priorities to all requests from users for support of and
enhancements 10 the RMANS system.””

414 The Committee notes with approval the establishment of the unit and is
keen to monitor its performance in meeting client needs in the future.

4.2  Client Support and Consultation

4.2.1 AECmanagement has been active in incorporating consultation with clients
into its overall client service ethos. In March 1992 a wide range of clients including
Tepresentatives of community groups, political, parties and politicians, State Electoral
Commissioners, unions, journalists and senior public servants met to discuss the AEC's
Corporate Plan.®®

422 The Committee commends the AEC's moves to be more open to the needs
of its clients, but notes that vigilance is needed to translate management objectives
regarding a service ethos into practical responsiveness at the operational level. An
organisation such as the AEC needs to monitor continually the effectiveness of its
consultation with clients in order to fulfil its obligations as a service body.

423 The Committee found the AEC wanting in relation to consultation both
with its client group and its own officers regarding the development of an election night
computer system. The main users of the system, the media, political parties and

m ian Electoral Commission Annual Report 1991-92, p. 9. This excerpt is from a pre-
publication version of the Annua) Report, made available by the AEC,
™ Thelist of guest speakers at the p appears at Appendix M of the 199192 Annual Report.
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members of Parliament, had not been consulted aboat their needs for information on
election night, and deficiencies in meeting their needs were discovered after the system
had been designed. As noted in the interim report, the arrangements had been
introduced some time ago, The Committee hopes that the practice of openness and
consultation will become more entrenched in the AEC and considers that it has made a
good start in this regard.

43 Preparations for Election Night

jations on C i g the Vote

43.1 The Committee tabled an interim report, Counting the Vote on Election
Night, on 24 November 1992. The reasons for dealing with this topic before tabling the
main report were addressed in Chapter 1 of the introduction to this report.

432 The recommendations for counting the vote which were made by the
Committee in the interim report, will be incorporated into this report so that it addresses
all those matters relating to preparations for the next federal election which the
Committee has decided to comment on. They are:

Recommendation 11 (recommendation 1 of the interim tepdrt)‘

The Committee recornmends that the AEC identify the two
candidates to whom preferences are to be provisionally distributed on.
€lection night using all relevant objective data including historical’
results,
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Recommendation 12 (recommendation 2 of the interim report)

The Committec recommends that the names of the two candidates
identified for receipt of provisionally distributed preferences be kept
confidential until the close of poll. Each DRO should be informed in
confidence so that the relevant checks can be made before polling
day. An exception can be made for those individuals employed by
the media to program their election night computer systems, in which
case the names of the candidates can be divulged in strict confi

and on a need-to-kmow basis no earlier than the morning of the
election. The names of the two candidates should be given to the
OIC of each polling place in a secure manner in a sealed envelape.
The envelope should be opened in the presence of scrutineers and

polling staff.

Recommendation 13 (recommendation 3 of the interim report)

At all stages of the count full and reasonable access should be
provided for scrutineers and all polling staff should be informed of
the scrutineers' rights of access. The access should ensure adequate
scrutiny of the formality of votes in the count of first preferences,
opportunities to observe the: preferences of minor candidates during
the two-candidate preferred distribution, and opportunities to analyse
all hallot papers as required after the results of the House of
Representatives count have been transmitted. Access to the Senate
count on election night should be adequate to monitor the formality
of votes, with more comprehensive access to Senate papers being
afforded to ineers in subsequent counting of the vote. The AEC
should consult the political parties and candidates regarding access

for scrutineers.
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Recommendation 14 (recommendation 4 of the interim report)
The result of the first preference vote count should be transmitted
immediately from each polling place to the Divisional Office, and
from there immediately for each polling place to the National Tally
Room.

R dation 15 (rect dation 5 of the interim report)

The result of the provisional two-candidate preferred distribution
should be transmitted as soon as possible from each polling place,
and transmitted in at least three batches from the Divisional Office to
the National Tally Room with information about the polling places
included when approximately 10 per cent, approximately 40 per cent
and the final count for the night is collected by the DRO.

Recommendation 16 (ecommendation 6 of the interim report)

The AEC should prepare an information kit for the use of media
involved in broadcasting the election results, Opportunities shoild be
provided to.media :eprmntaﬁv& to discuss the procedures for
‘transmitting election results.

Responses to the Committee's Interim Report

433 Both the AEC and the Government have been responsive to the
d in recc dations 12 to 17 (numbered 1 to 6 in

Committee's concerns, which
the interim report). The Government had already introduced its Electoral and
Referendum Amendment Bill 1992 at the time the interim report was tabled, but new
amendments were introduced on 1 December 1992, some of which covered matters

raised by the Committee. Amendments relating to the polling day recommendations
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were passed by the Senate, and will shortly be considered by the House of
Representatives,

Rights of Scrutincers

434 Access by scrutineers caused many problems during the 1990 and previous
elections, The Committee was not satisfied to have the ability of scrutineers to observe
the counting made conditional on the goodwill of polling officials. A further difficulty is
that some scrutineers are unaware of the access available to them. One common fallacy
is the belief that a scrutineer who leaves the polling place after 6.00 pm, cannot be re-
admitted Iater in the evening. This is not so — scrutineers may leave the polling place
and be re-admitted at any time.

435 Clause 21A of the additional d COVETS rec dation 14 (no.
3 in the interim report) and satisfies the Committee's concerns about access for

scrutineers:

Scratiny, how conducted
“21A. Section 265 of the Principal Act is amended by adding at the end the
following subsection:

'(2) During a scrutiny, the scrutineers must be allowed to inspect, in addition to
the preference votes being counted in the scrutiny, any other preference vote given for
a candidate unless, in the opinion of the Assistant Returning Officer or DRO, as the case
may be, this would unreasonably delay the scrutiny.\"™

Counting the House of Representatives Vote
4.3.6 The additional amendment passed by the Senate on 1 December addresses

the Committee's concern about the lack of detail provided in the original amendment
introduced on 15 October 1992, This new amendment also removes the discretion to

7 The pp p y M provided with the Bill noted that the amendments
were designed to:
~give scrutinecrs, in addition to their existing rights, an explicit right to observe
preferences indicated on ballot papers during the scrutiny (in addition to preference votes
being counted), provided that the scrutiny is not unreasonably delayed (this amendment
gives effect to recommendation 3 of the Joint Standing Committee on Electoral Matters
in its interim report on Counting the: Vote on Election Night).
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conduct an indicative two-candidate preferred distribution of preferences. Such a
distribution will definitely now be Jucted on polling night 1993, The amendment is

as follows:

Scrutiny of votes in House of Represeatatives clections
*22. Section 274 of the Principal Act is byt ing after (03]
the following subsections:

'(2A) 1, in a House of Representatives election, there are more than 2
candidates for a Division, the Australian Electoral Officer for the State or
Territory that includes the Division must, in writing, direct the Assistant
Returning Officers for the Division also to count such preference votes (other
than first preference votes), on such of the ballot papers, as, in the opinion of
the Australian Electoral Officer, will provide an indication of which candidate
is most likely to be elected for the Division.

(2B} An Assistant Returning Officer to whom a direction is given under
subsection (ZA) must:

(a) count the prefc volesin with the direction; and

® transmit to the Divisional Returning Officer

any i q gx the dif
in the manner specified in the direction.’".
Other Matters Relevant to the Interim Report

43.7 The Committee believes that the recommendations it made regarding
procedures for polling day, and the amendments now before the Parliament, will achieve
the aims of providing more certainty about the result of the House of Representatives
election at an earlier time than was possible at previous elections.

438 In considering procedures for conducting the efection, the Committee had
concerns about the identification of the two candidates to receive the provisionally
distributed votes. Recommendations 12 and 13 (Nos. 1 and 2 in the interim report)
provide the Committee's solutions to the problems which could have arisen from the

8 The Explanatory Memorandum notes in its Outline that the amendment is designed to:
..provide that the Australian Electoral Officer for cach State or Territory must direct an indicative
distribution of sccond and later preference votes at a House of Representatives election for those
Divisions in which three or more candidates are standing, to provide an indication on polling
night of which candidate is likely to be elected in each Division (this amendment gives effect to
the of the Joint Standing C on Electoral Matters in its interim report
on Counting the Vote on Election Night).
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procedure. During the debate following the tabling of the interim report, this matter was
raised by the Member for Moncrieff, Mrs Sullivan MP.®

43.9 Mrs Sullivan raised the problem of electorates in which three, rather than
two, candidates might be considered the front runners and the impossibility of the AEC
identifying the 'two most likely' with any certainty. Mrs Sullivan noted that the debate
related to an interim report and expressed the wish that a further report would pay
attention to the problem of three-party electorates.

43.10 Before tabling the interim report the Committee gave a great deal of
attention to the problem of three-cornered contests. Indeed, the first two
Tec dations, addressing the criteria to be used in selecting the two candidates and

the need to keep the identities of the candidates secret, were designed to deal with just
that situation. The Committee’s main concern with three-cornered contests was not with
the distribution itself, but with the possible consequences of the AEC's appearing to
select two candidates. The Committee decided that the main problems would be avoided
if the identity of the candidates were kept confidential until the close of voting.

4311 This is not to deny that the wrong selection of the two candidates will cause
great difficulty on polling night. It will probably happen in some seats. It was partly for
this reason that the Committee argued for the immediate transmission of first preference
results, At least those trying to 'pick' the result will have this result and be able to
interpret it according to information from scrutineers.

4312 Having recognised the problem the Committee made rect dations and
is pleased to see these acted on in the new amendments, These guarantee scrutineers

the opportunity to peruse all ballot papers so that the preferences of any candidate can
be checked. In this way candidates in three-cornered contests will have the AEC-
conducted indicative distribution and scrutineers' advice of the preferences of other
candidates if required.

81 House of Rep ives Hansard, 26 N 1992, p. 3635.
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AEC's Preparodness for the Next Election

4313 On balance, the indicative two—candidate preferred distribution will give
an earlier result than if no distribution were conducted, It is an improvement on the
notional distribution conducted by the AEC in previous elections. Those distributions
were based on a computer program rather than a real count. Only a crystal ball would
guarantee the correct jdentification of the two candidates in every seat.

43.14 ‘The Committee believes that the AEC is on target with its preparations for
the next federal election. The information the AEC intends displaying on election night
has the capacity to provide prehensive information on each division. When the

training of polling staff is completed, the AEC should be equipped to cope with election
'93,

Arch Bevis, MP
Chairperson
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APPENDIX 1
THE 1990 REPORT AND RESPONSES

In the outline which follows formal recommendations are numbered. Comments and
suggestions made in the 1990 Report, but not set out as formal recommendations, are
also included, together with brief notes where necessary. These are in jtalics. The page
numbers in the left hand column refer to the 1990 Report, those in the right hand
column refer to the submissions volume or transcripts of evidence.

Recommendations and Comments
from the 1990 Report

RESPONSE TO THE 1987 REPORT

(Para 1.13) The Committee
recommends that as a matter or urgency
the Government respond to Report No.
3 of the Joint Standing Committee on
Electoral Matters, The 1987 Federal
Election: Inquiry into the Conduct of the
1987 Federal Election and the 1988
Referendums, May 1989 and priority be
given to the introduction of any resultant
amending legislation. (p. 4).

QUEUING
The Committee considered that queving

at polling booths was the main problem
with the conduct of the 1990 electic

(Para 2.18) The Committee
recommends that the Australian
Electoral Commission develop a system,
which should include reports from all
presiding officers on queuing and any
other delays, to provide it with reliable
data of voter turnout patterns and any
queues at each polling place in future
federal elections

(Para 2.18) The Australian Electoral
Commission set a formal performance
standard for the length of time that it is
reasonable for a voter to wait to cast a

Responses

The Government responded in May 1992
and amending legislation has been
enacted. (AEC Submission p. S36).

The AEC supports the recommendation’
and has tested appropriate systems at
the Menzies and Wills by-elections. For
further details see AEC submission
P- $36. Sec Chapter 2 of this report for
further details.

Supported by the AEC (pp. $36-37).
The AEC has revised its National Polling
Place Resources Policy following

i h on queuing, aiming

&
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vote, and then use that standard for the

length of time that it is reasonable for a.

voter to wait to cast a vote, and use that
standard as the criterion against which
the Australian Electoral Commission's
level of service can be measured at the
next election. (p. 13)

MANAGEMENT OF POLLING
PLACES AND QUEUING

(Para 2.52)
rece ds that to | g
problems at. future elections the AEC:

The Committee

[ ] employ additional staff where
necessary to ensure that the ratio
of ordinary vote issuing staff to
potential voters is at a realistic
level

L3 revise its National Polling Place
Resources Policy to provide

flexibility in the staffing and

resourcing of polling places
Print the certified lists in a larger type

size to facilitate the process. of striking
the voter's name from the list

50

for the best balance between cost-
effectiveness and service to the voting
public,

The risk of queuing has lessened but has
not been eliminated. The new
procedures were successfully tested at
the Menzies and Wills by-elections, The
response to Recommendation 4 is
relevant.

The AEC supports this recommendation.
pp. S37-39 gives details of the new
policy.

The response notes that no guarantees
can be given and that the new measures
have important cost implications.

The AEC does not support changing the
typeface of the certified list on the
grounds that the current system is the
best available, larger type means more
Ppages which could increase rather than
decrease the time taken to search for a
name, and the computer programs
producing and reformatting the lists
would need to be rewritten,

Submission 4 from E Goode (a retired
graphic artist with typography
experience) says a one point pace
between the lines would make the lists
more casily readable but would add
approximately 100 column-centimetres
per 3000 voters, See 2.5 of this report.



9.

10.

Ensure Divisional Returning Officers
review polling premises and their
management on a regular basis

Improve training for Divisional Office
and polling place staff to ensure that
they have all the knowledge and skills
necessary to perform more effectively
their tasks on polling day. (p. 28)

(Para 2.53) The Committee
recommends that prior to polling day the
A lian El 1 Commissicn advise
polling place staff that disciplinary action
will be taken if staff engage in
unacceptable political activity at polling
Pplaces. (p. 28)

Care should be taken to ensure that
polling places selected facilitate easy
access by voters who are elderly, invalid,
disabled or pushing strollers. (p. 30)

Care should be taken to ensure that
polling places are visible from the street
or are well sign-posted. (p. 30)

TYPEFACE ON SENATE BALLOT
PAPERS

(Para 3.7) The Committee recommends
that as part of the Australian Electoral
Commission's. consideration of the
redesign of the Senate ballot paper the
typeface used to designate Senate
groupings be reviewed to ensure that
there is no potential confusion of the
alphabetical T with the numeral '1",

INFORMATION AND EDUCATION

(Para 3.23) The Committee
recommends that the AEC:

Improve its newspaper and other
advertisements to inform the public on
polling place, pre~poll and mobile poll

1990 Report and Responses

Supported (already accepted practice).
p. S40.

Supported by the AEC. Details of
training are provided at p. $40.

The 1990 Report does mot give any
context for this recommendation. The
AEC supports it (p. S41) and states that
it already happens,

No response from the AEC. Submission
28 from the Council on the Ageing refers
to this issue. See Recommendation 2 of
this report.

No AEC response.

Supported in the AEC's submission. The
final design for the list will be made by
mid-August 1992 (p. S41).

The AEC reported in a public hearing
that testing continues but the results do
not point to a better Senate ballot paper
[Evidence p. 148. The AEC intends
changing the letter "I", but not the whole

typeface.)

Supported. (p. S41)
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general polling places in newspapers on
the day before polling day

Develop an information and education
program to assist electors who are blind,
visually impaired, andfor print
handicapped

Develop an information and education
program to assist electors with lower
literacy skitls

Improve its information and education
program on declaration voting issues and
procedures

Give a higher priority to reaching young
adults approaching voting age through
school visits and distribution of
enrolment cards relative to tother
components of the youth enrolment
campaign

Conduct an information campaign to.

remind aged electors of their right to
vote

Review its voter information and
education program giving close attention
to:

- the balance of use between print
media and radio and television
advertising in the information and
education program

- the value of continuing with the
elector pamphlet distributed to all
Australian households prior to the
election. (p. 37)

52

Supported. (p. $41)

Supported and already practised.
Special programs used in the Wills by-
election were successful. (p. S42)

Supported
(p. S42)

and already practised.

The issue of the possible misuse of
declaration voting was raised in the
context of the Resource Sharing Inquiry
and also at the recent meeting of
Estimates Committee D. It appears that
there is very little fraudulent misuse of
declaration voting.

Supported with a pilot scheme already
underway. (p. 543)

The AEC handles informing aged voters
in its general information program. It
does not consider that there should be a
special campaign aimed at aged electors.

(p. $43)
Supported and already practised.

The Political Broadcasts and Political
Disclosures Act which was relevant to
this recommendation was disallowed
after the AEC had prepared its
submission. (p. 544)
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18,

19,

LEAVE OF ABSENCE TO VOTE

(Para 3.26) The Committee recommends
that the AEC co-operate with the trade
union movement and employer groups to
ensure that both cmployers and
employees are fully aware of their
obligations and entitlements under

sections 183 and 345 of the
Commonwealth Electoral Act 1918.

® 37

The Committee is concemed about
postal delays affecting general postal
voters in rural areas and negotiations
between Australia Post and the AEC. It
wishes to be kept informed of the
progress of negotiations. (p. 38)

OVERSEAS POSTAL VOTING

(Para 3.31) The Committee recommends
that the Australian Electoral Commission
investigate the performance of overseas
posts in undertakmg electoral
bilities and i r‘
procedurcs to ensure that overseas
declaration votes are returned prior to
the election date, and that all relevant
AEC and candidates' how-to-vote
material is prominently displayed and
freely available at averseas posts. (p. 39)

The question of provisional voting and
the potential for fraud was add

1990 Report and Responses

Supported. The AEC undertook to
write to the relevant peak councils about
the matter. (p. S44)

No response.

Not supported on the grounds of
impracticality. (pp. S44-45)

No response. See
Rec dation 13.

response  to

the Committee was satisfied with the
current precautions, mainly on the
grounds that there had been few, if any,
complaints. {p. 39)

MOBILE POLLING

(3:37) The Committee recommends that

Not supported on the grounds of

section 226 of the & ith
Electoral Act 1918 be amended so that
the presiding officer or electoral visitor
who visits a patient for the purposes of a
mobile: poll should display how-to-vote

impracticality. The ARC considers that
5. 226(A) is adequate as it stands.
(p. 545)
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cards made available for the purpase by
candidates in the election. (p. 41)

MISUSE OF SECTION 270
(ALLOWING OPTIONAL
PREFERENTIAL VOTING)

(3.42) The Committee recommends that
section 329(3) of the Commonwealth
Electoral Act 1918 be amended to
include a general prohibition on the
distribution of any material which
discourages electors from numbering
their ballot paper consecutively and fully.

(Para 3.43) The Committee
recommends that the Avustralian
Electoral Commission report to the Joint
Standmg Commmee on Electoral
k to the

Commonwcalth Electoral Act 1918 that
would have the cffect of muum:smg the
id of optional pref 1 voting.

KNOWING THE RESULT ON
EIECTION NIGHT

(4.21) The Committee recommends that
the Commonweaith Electoral Act 1918
be amended to add a new step to the
House of Representatives scrutiny
process to guarantee that scrutineers
would have the opportunity to readily
observe a ‘two-candidate preferred vote'
in each polling place on election night.
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Supported but with no details provided.
(p. S45). A later submission from the
AEC, relying on advice from the
Attorney-General's Department, thought
such a general prohibition difficult. The
AEC agreed to provide further
information on this point. The Electoral
and Referendum Amendment Bill 1992
incorporates the Committee's
recommendation. See 2.4 of this report.

The AEC does not consider there is any
practical solution to closing this loophole
provided by s. 270. (p. S46) A later
submission (No. 24) confirmed this
opinion which was reiterated at a public
hearing. (Evidence p. 154).

Supported with variation. The AEC
proposes that polling place staff
distribute the preferences on a two-
candidate preferred basis in each polling
place on election night.

The AEC will identify the two candidates
and keep the information confidential
until the close of polls.

Detail is provided in Evidence
pp. S46~49 and S$168-173, Evidence
pp. 1-143 is relevant.

Because of the need to respond to the

AEC' proposals before ccnain
i were id

by the Parliament, the Committee tabled




The AEC used a new centralised
computer system for the 1990 election.
Technical problems delayed posting
results. (p. 48)

(Para 4.24) The Committee recommends
that the Australian Electoral Commission
ensure that it has in place frontline and
backup systems to record, process,
transmit and publicly display House of
Representatives results as soon as they
are available on election night.

While the AEC did not think a decrease
in the number of scrutiny assistants of
5695 contributed to delays in reporting
results, the Committee was unconvinced.

@31

1990 Report aud Responses

an Interim Report, Counting the Vote on
Election Night on 24 November 1992,
The recommendations from the interim
report are reprinted in the current
report.

The new procedures are provided for in
the Electoral and Referendum
Amendment Bill 1992. See 4.3 of this
report.

Supported.  Existing backups will be
supplemented by the inclusion of
emergency generators in the AEC
Central Office and the NTR.

Proced: for counting the vote have

(Para 4.30) The Committee recc d:
that the AEC review its overall
procedures for conducting and reporting
the Senate count, particularly its data
input procedures, to ensure an improved
performance in the percentage of the
Senate vote counted and publicly
announced for every State on election
night at future elections.

NATIONAL TALLY ROOM

No individual offices were provided to
political parties in the national Tally
Room on clection night 1990 (unlike
1987). This was unsatisfactory. p. 51.

been amended. Seec 4.3 of this report
which reprints the recommendations
made in the interim report on counting
the vote.

The Senate vote is addressed at 3.4 of
this report.
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(Para 4.32) The Committee recommends
that the AEC review the layout of the
National Tally Room for future elections
and provide suitable office
accommodation for political parties as
was provided during the 1987 election
and previous elections.

The Committee congratulated the AEC
on TENIS (the Election Night
Information System). The same system
will be used for the next election. (p. 52).

CAMPAIGN/ELECTION MATERIAL

Submissions calling for a ban on the
distribution of how-to-vote cards were
received by previous parliamentary
committees reviewing the 1983, 1984 and
1987 elections. They increased to 20%
of the total number of submissions in the
review of the 1990 election.
Environmental and cost benefits were
cited,

The Committee considered several
alternatives to how-to-vote cards but
found them unacceptable for various
reasons. The AEC's policy of recycling
how-to-vote cards was supported.

(Para 5.13) The Committee recommends
that the Australian Electoral Commission
ensure that cardboard litter bins are
provided at all polling places for the
disposal of waste paper generated from
elections, including how-to-vote cards,
and that all bins are subsequently
collected by recycling firms for the
recycling of that paper.

The Committee encouraged political
[parties, candidates and the AEC to use

¥

(Para 5.16) The Committee recommends
that the AEC use recycled paper for the
production of all its election material
wherever practicable.

56

Supported.  Political parties will have
offices in the tally room for the next
election. (p. S50)

Supported and already practised. Some
practical difficulties continue to preclude
complete recycling.

The Committee makes further
observations on this matter at 2.3 of this
report.

Supported and already practised. the
AEC will continue its efforts to make
further use of recycled paper.



MISLEADING AND DECEPTIVE
PUBLICATIONS

cons:dered the

leading and
deceptzve pubhcatlons, Including how-to-
vote cards and lack of authorisation of
publications. It considered the steps
taken by Victoria and New South Wales
to remedy this, but considered that they
were too restrictive, The Committee
recommended harsher penalties for
electoral offences.

The Commmec

‘The Committee supports the general
recommendations made by the previous
committee that the penalties for electoral
offences under the Commonwealth
Electoml Act 1918 be substantially

! with those penalties currently
set at $1000 or six months Iimprisonment
being increased to $12,000 or
imprisonment for not more than two

years. (p. 58)
NOMINATION AND ENROLMENT

Registering Political Party Names:

In 1989 the ASC registered the Rex
Connor (Snr) Labor Party, a decision
which was the subject of an appeal by
the Australian Labor Party.  The
Committec was critical of the AEC's
interpretation of $129 of the Electoral
Act relating to the registration of a party
name, and undcnook to review the

g the of
the Administrative Appeal Tribunal's
decision on the ALP's appeal.
Deregistration of Poljtical Parties:

The Committee was concerned that
Sections 136 and 137 of the Electoral Act
which provide for the deregistration of
parties when they cease to have a
member ip Parliament, may not give
sufficient support to the constitutional
provision for filling casual vacancies.

1990 Report and Responses

The AEC wrote to the Committee in
May 1991 recommending changes to the
Act dealing with evidence of authorship
or publication of misleading material.

The Electoral and Referendum
Amendment Bill 1992, addresses this
problem. If enacted, authorising a
publication will be legal evidence of
authorship or publication.

The AEC has not responded to the
Committee’s suggestions regarding
penalties.

The AEC has taken no action to date,
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(Para 6.8) The Committee recommends
that the Commonwealth Electoral Act
1918be ded so that p dings for

Supported in part the AEC sees no
problems in filling a Senate casval
Some modification may be

the deregistration of a political party that
is a parliamentary party be not
undertaken until after the next election
for the relevant House subsequent to the
political party becoming liable to
deregistration,

OFFICE OF PROFIT UNDER THE
CROWN

Qualifications for nomination as
candidates are addressed in Section 44 of
the Constitution and Part XIV of the
Electoral Act. Section 44(iv) of the
Constitution states that any person who
holds an office of profit under the Crown
shall be incapable of being chosen or
sitting as a Member of Parliament.

Three 1990 'office of profit’ cases were
brought to the Committee's attention.
The Committee expressed concern about
the lack of certainty in the matter.

(Para 6.18) The Committee recommends
that the Minister for Administrative
Services seek a ruling from the High
Court on what constitutes an office of
profit under the Crown and when a
candidate has to resign from such an
office.

58

Y
needed for House of Representatives
vacancies.

It is doubtful whether the Minister can
seek a ruling from the High Court, as he
could from the Attorney-General but as
a case was brought before the High
Court this is academic.

The matter arose during the by-election
for Wills. The outcome of the by-
election was challenged by one of the
candidates, Mr Sykes, in the High Court.
The court handed down its decision on
25 November 1992, The matter is dealt
with in more detail in the body of the
current report.  The judgment is
reprinted in Appendix 5.
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32.

AEC ASSISTANCE TO CANDIDATES

(Para 6.21) The Committee recommends
that the AEC produce a nominations
‘checklist' to be given to each candidate,
and a copy to be held at each Divisional
Returning  Office, to assist both
candidates and DRO staff in ensuring
that all relevant nomination procedures
are complete.

The report referred to some
dissatisfaction with the service provided
to parties and candidates by the AEC.
No details were provided.

(Para 6.24) The Committee recommends
that the Australian Electoral Commission
improve the level of service and advice
provided to all candidates and political
parties in the lead-up. to federal
elections.

THE ELECTORAL ROLL

Roll it were criticised, The
AEC's new RMANS system would help
to overcome problems and was expected
to be installed soon.

(Para 6.27) The Committee recommends
that the AEC extend its online Roll
Management System to all Divisional
Offices in the eastern States as an
immediate priority.

Access to Enrolment Information:

The Committee addressed privacy issues
arising from the electoral roll.
Precautions to safeguard privacy are in
accordance with the Privacy Act 1988
and no recommendations were made.

(p. 69

1590 Report and Responses

Supported.  The requirements for
nomination will be included in the
revised Candidates Handbook. (p. S52)

The nominations checklist is reprinted at
Appendix 6.

Supported and already practised.

Supported and already in operation.
The AEC lists the benefits to be
expected from the extension of RMANS
at p. §53.

RMANS is now ‘online’ to all Divisional
Offices (except in South Australia). The
Commiittee's report on resource sharing
investigated roll quality in some depth.

The issue of privacy and the electoral
roll was discussed at Estimates
Committee D in September 1992, Dr
Bell, the Deputy Electoral
Commissioner, made some observations
on the matter. The matter has also been
addressed by the House of
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Enrolment in Remote Areas:

The Committee commended three
suggestions to facilitate enrolment and
voting in remote areas, to the AEC.

(- 70)

(Para 6.38) The Committee recommends
that the AEC report to the Joint
Standing Committee on Electoral
Matters on the current round of
habitation reviews when those reviews
are complete and that the report include
an evaluation of the adequacy of
procedures used for dealing with eligible
non-English speaking, aged, infirm and
Aboriginal voters.

The Committee urged the AEC to use
information arising from the returned
correspondence  from Members of
Parliament, to upgrade the electoral roll.
@72

The 1990 election aroused the usual
number of complaints about roll and
certified list availability.  Difficultics
included uncertainties on the part of
candidates, parties and sitting Members
and Senators regarding their entitlement
to copies of the roll.

(Para 6.47) The Committee recommends
that the Commonwealth Electoral Act
1918 be amended to include a provision
that House of Representatives and
Senate candidates are entitled to
purchase one copy of the latest print of
the Divisional or State roll (respectively)
for the electorate for which they have

60

Representatives Standing Committee on
Legal and Constitutional Affairs.

The Electoral and Referendum
Amendment Bjll 1992 addresses the
matter.,

The AEC provided details of its
programs in the Northern Territory and
Western Australia at the public hearing
on 9 November.

Supported. The report requested by the
Committee will by submitted later this
year. (p. S53)

The Committee's report on resource
sharing made several recommendations
relating to habitation reviews.

New sections of the Commonwealth
Electoral Act 1918 provide for copies of
the roll. Lists are now available on
floppy disks but the Committee considers
that three hard copies of the roll are still
required by sitting Members,

Response to Recommendations 34 and
35:

Supported in part. Since June 1992 Mps
have been provided with roll information
on floppy disks. This service will be
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nominated in accordance with the rolls
that are being made available to
Members of the House of
Representatives and the Senate under
section 91 of the Commonwealith
Electoral Act 1918 and, if requested the
copy of the roll should be made available
in tape or disk form.

The Electoral Act should be amended to
ensure that candidates receive their
certified lists before the election.

(Para 6.49) The Committee recommends
that the Commonwealth Electoral Act
1918 be amended to provide for the
distribution to each candidate, as soon as
practicable after the close of rolls, and at
least one week prior to polling day, one
copy of the certified list of voters for the
Division in which the candidate seeks
election.

MULTIPLE VOTING

Allegations of multiple voting were made
in relation to the 1990 election. In the
b. of evid the C i

1990 Report and Responses

extended to all candidates at election
time if the Amendment Bill is enacted.

The difficulty of providing the lists is
such that if the Act is amended the
amendment should include a provision
that failure to provide a certified list at
least a week before polling day shall not
be a ground for setting aside the result
of an election. (p. S54)

s. 91C of the Commonwealth Electoral
Act 1918 provides for the provision of a
list for each candidate in a House of
Representatives election as soon as
practicable after the close of Rolls.

The Committee asked questions about
fraudulent voting (particularly in relation

Juded that the incid of multiple
voting at the 1990 election remained low.

@ 7)

MANAGEMENT AND OPERATION
OF THE AUSTRALIAN ELECTORAL
COMMISSION

The Committee was very critical of the
AEC stating that 'The 1990 election
highlighted 2 number of management
and operatiopal problems within the
AEC which the Committee considers
require urgent attention'.

.79,

The Committee considered that there
was an inappropriate balance between

to declaration votes) during the resource
sharing inquiry, and was assured that the
practice was difficult and presumably
infrequent.
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financial and 8 sponsibility
to Divisional Returning Officers. It
considered the issue of devolution should

be examined further. (p. 79).

(Para 7.7) The Committee recommends
that the Australian Electoral Commission
investigate the extent to which it can
devolve financial and management
responsibility to Divisional Returning
Officers and, where this is appropriate,
does so with concomitant reporting and
accountability practices.

TECHNOLOGY IN DIVISIONAL
OFFICES

The Committee was critical of the AEC's
avtomation of the Divisional Offices,
stating that the need extended

beyond on-line access to RMANS.
.81}

(Para 7.14) The Committee recommends
that the Australian Electoral Commission
extend its online information network to
all Divisional Offices as an immediate
priority.

ATTITUDE OF THE AEC TO ITS
TASK

The AEC was criticised for its approach
to service — "Rarely has the AEC sought
to review its systems based on the views
of its clients on service delivery'.

(Para 7.18) The Committee recommends
that the Australian Electoral Commission
take urgent steps to guarantec a more
service orientated approach to its task of
conducting federal elections.
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centralised control and devolution of'

Not supported. For explanation see
p. S55.

Supported and already in operation
except for SA.

Supported. However, the Commission
does not agree that it has not in the past
been service oriented. The Commission
continues to scek ways and means of
improving its service delivery.

The AEC held a seminar earlier this
year at which “client" including the
Chairperson  of the Joint Standing
Committee, were invited to contribute to
the corporate plan. See Chapter 4 of
this report for further details.
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SUMMARY

The 1990 election is noted for its queues and the unprecedented delay in posting the
election result. These two problems alone are bad enough, but when added to the
problems that candidates and parties continue to experience in relation to registering
parties, nomination procedures and advice, lack of assistance from the AEC and the
difficulties of obtaining the electoral roll as well as the operational, management and
attitudinal shortcomings that the Committee identified within the AEC, this Committee
can only conclude that the 1990 election was not as well managed as it should have been
and there are serious deficiencies in the management of the AEC,

The Committee regards these matters very seriously and is not prepared to wait until
after the 1993 election in order to sec that they are not repeated. Accordingly, the
Committee has determined that it will re-examine the AEC in the current parliamentary
term to see what progress the AEC has made in rectifying the identified deficiencies.
The Committee considers that the AEC should take immediate steps to address the
matters of concern raised in this report.
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Submission
Number

APPENDIX 2
LIST CF SUBMISSIONS

Individual/Organisation

Submission from Mrs D Blackman
undated

Submission from Mr § Zaczek
dated 16 June 1992

Submission from Mr P Bradbrook,
State Director,

National Party of Australia (WA)
dated 16 June 1992

Submission from Mr E Goode
dated 21 June 1992

Submission from D Murphy
dated 20 June 1992

Submission from Mr B Zammit
dated 15 June 1992

Submission from Mr T Stephens, MLC
Member for the Mining and

Pastoral Region

dated 10 June 1992

Submission from Mr I Cook,
Director of News,

Nine Network Australia
dated 10 June 1992

Submission from Mr G Goode,
National President,

Proportional Representation Society
of Australia

dated 25 June 1992



10

11

12

13

14

15

16

17

18

19

21

List of Submissions

Submission from Ms D Appelbee,

Divisional Returning Officer for the

Division of Corinella,

Australian Electoral Commission,

(with covering letter from Mr R Broadbent MP,
Member for Corinella)

dated 24 June 1992

Submission from Mrs M Mason
dated 24 June 1992

Submission from Mr T Barker
dated 25 June 1992

Submission from the
Austratian Electoral Commission
dated 26 June 1992

Submission from Mr P Manning,
Controller,
ABC TV News, dated 29 May 1992

Submission from Miss M Tilmouth
dated 25 June 1992

Submission from Mr N McKay,
Registered Officer,

CIR Alliance

dated 25 June 1992

Submission from Mr P Morgan
dated 25 June 1992

Submission from Mr A Cirulis
dated 21 July 1992

Submission from Mr R Finney
dated 23 July 1992

Supplementary submission from
Mr R Finney
dated July 1992

Submission from Mr P Worthing
dated 31 July 1992
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22

24

26

27

Submission from Mr S Davis

dated 21 July 1991

(formerly Submission No. 91 from the
1990 Federal Election Part I Inquiry)

Submission from the
Australian Electoral Commission
dated 22 May 1991

Submission from the
Australian Electoral Commission
dated 3 November 1992

Submission from the
Australian Electoral Commission
dated 10 November 1992

Submission from the
Australian Electoral Commission
dated 12 November 1992

Submission from
Mr Rick Finney
dated 10 November 1992

Submission from
Council on the Ageing (Australia)
dated 19 November 1992
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APPENDIX 3
LIST OF EXHIBITS

Letters to Mr A Green from the
Western Australian Electoral Commission
and the State Electoral Department, South Australia

Provided by Mr A Green
ABC Television, 16 October 1992
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a. PUBLIC HEARINGS

CANBERRA 16 October 1992
9 November 1992

b. WITNESSES
CANBERRA 16 OCTOBER 1992

Australian Electoral Commission:

Mr B Cox, Australian Electoral Commissioner

Mr P Dacey, Assistant Commissioner, Development and Research
Mr P Green, Director, Research, Legislative Projects and FOI

Mr R Medew, Director, Applications Development

ABC Television:
Mr A Green, Election Analyst
Mr P Manning, Controller, ABC Television News and Current Affairs

Nine Network Australia:
Mr I Cook, Director of News
Mr D Quinn, Election Project Manager

CANBERRA 9 NOVEMBER 1992

Australian Electoral Commission:

Dr R Bell, Deputy Electoral Commissioner

Mr B Cox, Australian Electoral Commissioner

Mr P Dacey, Assistant Commissioner, Development and Research

Mirs E Gladwin, Director, Funding and Disclosure Section, Corporate Services
Mr P Green, Director, Research, Legislative Projects and FOI

Mr R Medew, Director, Applications Development

Mr A Moyes, Director, Computer Services Section, Development and Research
Mr T Pickering, Director, Enrolment Section, Development and Research
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APPENDIX 5
HIGH COURT OF AUSTRALIA
DECISION AND REASON FOR JUDGMENT

Sykes v. Cleary

Copyright High Court of Australia
Reprinted by permission of the High Court of Australia
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HIGH COURT OF AUSTRALIA

MASON CJ.
BRENNAN, DEANE, DAWSON, TOOHEY, GAUDRON AND McHUGH J,

IAN GRANT SYKES PETITIONER
AND
PHILIP RONALD Cieary AND ORS RESPONDENTS
NO.2]
ORDER

Answer the questions reserved for the
consideration of the Full Court as follows:

(a) Was the first respondent duly elected at the
election?

angwer: No.
(b) If no to (a), was the election absolutely void?

Answer: Yes.

(c) If no to (b), was any and which candidate duly
elected who was not returned as elected?

Answer: Does not arise.
(d) Who should pay the costs of the petition?
Angwer: By consent there should be no order for

costs.

25 November
1992
F.C. 92/046
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Solicitors for the Petitioner:Minter Ellison Morris

Solicitors for the First
Respondent:

Solicitors for the Third
Respondent:

Solicitors for the Fifth
Respondent:

Solicitor for the Intervener:

Fletcher

Maurice Blackburn & Co.,

Holding Redlich

Freehill Hollingdale &
Page

Australian Government
Solicitor

Notice: This copy of the Court's Reasons for
Judgment is subject to formal revision prior
to publication 4in the Commonwealth Law

Reports.
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MASON C.J., TOOHEY AND McHUGH JJ. This is a case stated by Dawson J. pursuant 10 5.18
of the Judiciary Act 1903 (Cth), The case arises out of a by-¢lection for the Electoral Division
of Wills in the House of Representatives, as a result of which the first respondent, Philip Ronald
Cleary, was declared 1o be elected. The case was stated in proceedings commenced by petition by
Ian Grant Sykes (“the p ') invok the of this Court sitting as the Court of
Disputed. Returns' under the Commonwealth Electoral Act 1918 (Cth) (the Electoral Act®). The
petitioner disputed the poll on the ground that the first respondent held an office of profit under
the Crown by reason, inter alia, of his being an officer of the Education Department of Victoria

("the ') and therefore was of being clected under s.44(iv) of the
Constitution, 'l'he pclltioner also alleged that other candidates, the second, third and fourth
d were ineligible for election. The petiti claimed that each of the second and third

respondents, though a naturalized Australian citizen, was a subject or citizen or entitled 10 the
rights or privileges of a subject or citizen of a foreign power and was therefore under
acknowledgment of allegiance to a foreign power within the meaning of s.44(i) of the Constitution.
It is not necessary to consider the eligibility of the fourth respondent as no argument in support
of ineligibility was presented to the Court.

According to the facts recited in the case stated, a writ for the by-election was issued and
the following dates were specified in it for the purposes of the efcction:

For the CLOSE OF THE ROLLS: 16 March 1992
For NOMINATION: 20 March 1992
For TAKING THE POLL: 11 Aprit 1992
For the RETURN OF THE WRIT: on or before 17 June 1992
The first resp lodged his on 20'March 1992, It was accepted by the

Acting Divisional Returning Officer for the Electoral Division of Wills on that day. The poll was
held on 11 April 1992. The total number of first preference votes cast in favour of the candidates
in the election was as follows:

SAVAGE, Katheryne Jeanette 1,660
KARDAMITSIS, Bill (the third respondent) 18,784
KUHNE, Otto Ernst August 35
PHILLIPS, Richard Frank 136
KAPPHAN, Wilhelm 34
RAWSON, Geraldine Mae (the fourth respondent) 453
DELACRETAZ, John Charles (the second respondent) 17,582
POULOS, Patricia 61
DROULERS, Julien Paul 68
FRENCH, William Leonard 9%
POTTER, Felicia Cecilia 30
MURRAY, John 54
VASSIS, Chrisostomos 43
Cleary, Philip Ronald 21,391
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FERRARO, Salvatore 221
GERMAINE, Stauley Arthur 280
WALKER, Angela Howard 577
MACKAY, David Ewan 1,383
LEWIS, Robert John 216
SYKES, lan Grant 364
KYROU, Kon 81
MURGATROYD, Cecil Godfrey 258.
TOTAL 63,801

After the distribution of the preference votes of all of the candidates except those of the
first and third respond: the first resp had an of votes, having a total
of 41,708 votes (65.7 per cent). The third respondent had a total of 21,772 votes (34.3 per cent).
Without a special count, it is not known what number of second and subsequent preference votes
were cast in favour of the other candidates by voters who cast their first preference vote in favour
of the first or the third respondent. Further, without a special count, it is not known what
number of subsequent preference votes were cast in favour of the other candidates by voters who
cast their first preference vote in favour of any candidate other than the first or third respondent
and their second preference vote in favour of the first or third respondent.

The questions reserved in the case stated ares

(@) Was the first respondent duly elected at the election?
® If no to (a), was the election absolutely void?
© If no to (b), was any and which candidate duly elected who was not returned as elected?

@ ‘Who should pay the costs of the petition?

; Wa d [ t

Section 44 of the C

*Any person who -

(iv) Holds any office of profit under the Crown, or any penasion payable during the
pleasure of the Crown out of any of the of the C

shall be incapable of being chosen or of sitting as a senator.
or a member of the House of Representatives.
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But sub-section iv. does not apply to the office of any of the Queen's Ministers of State
for the Commonwealth, or of any of the Queen’s Ministers for a State”,

Before considering the meaning of this section and its applil to the first
it is necessary to consider the history of his service with the Education Department.
js! dent's st
with _the Educat; )
The first i to the hing service as a teacher in the Education

Department by the Teachers Ttibunal pursuant to 5.46 of the Teaching Service Act 1958 (Vict.)
("the 1958 Act®) on 1 January 1975. He thereupon became entitled to a salary and conditions of
work determined pursuant to that Act. The 1958 Act was replaced by the Education Service Act
1981 (Vict.) (“the 1981 Act") which in turn was amended and renamed the Teaching Service Act
1981 (Vict.) by the Teaching Service Act 1983 (Vict,) (*the 1983 Acl‘) At all times from his
appointment on 1 January 1975 until his resj, was pted as ive on 16
April 1992, the first respondent was an officer in the teaching servicc. That service was known
as the educauon service during the currency of the 1981 Act before it was amended by the 1983
Act. His app was as a p teacher: He was not appointed. for a specific term; nor
was he appointed on pxobauon. He served as a secondary teacher,

Persons employed in the hing scrvice p to 8.3 of the 1981 Act in the

classification held by the first p are not hed or i 1o any particular position,
They have no entitlement to remain in any particular posmon.

From 1 February 1990 to 27 January 1992 inclusive, the first respondent was granted
leave without pay by the Director-General of Education(1) pursuant to .35 of the 1981 Act. On
28 and 29 January 1992, he performed the dutics of a teacher in the teaching service at Hoppers
Crossing secondary College and was paid $290.17. On 30 Janvary 1992, he commenced leave
without pay for the remainder of the school year, that is, until 24 January 1993. This leave ceased
on 16 April 1992 when his resignation became effective. At no time on or after 30 January 1992
was he attached to, nor did he have any entitlement to, any particular or designated position.
During this time, he was described by the emp as an but officer.

(1)  From 26 November 1991, the Chief General Manager, Department of
School Education: see Tesching Service (Further Amendment) Act 1991 (Vict.) ("the 1991

Act®), 5.6(1) (b).
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Some time during April 1992 but prior to 11 April 1992, he applied for long service leave
with full pay for the fourth term of the school year from § QOctober 1992 to 18 December 1992
pursuant to 5.37 of the 1981 Act. This ,," was when he resigned from the
teaching service. The Ministry of fi to him in lieu of
long service leave pursuant to s.38 of the 1981 Act. The Ministry of Education does not permit
permancnt teachers 1o take long setvice leave while on leave without pay. The leave without pay
must first be terminated.

Interpretation of s.44(jv)

- The disqualification of a person who holds an office of profit under the Crown has its
origins in the law which developed in England in relation to disqualification of the members of
the House of Commons, Section 44(iv) is modelled on a provision of the Act of Settlement
1701(2) , which was (3) and by P of the to the Crown Act
1707(4). It has been said that the English provisions. give effect to three main considerations or
policies. They are(5):

(4] the incompatibility of certain non-ministerial offices under the Crown with membership in
the House of Commons (here, membership must be taken to cover questions of a member's
relations with, and duties to, his or her constituents);

[v)) the need to limit the control or of the & over the House by
means of an undue prop of office-holders being bers of the House; and

@3) the essential condition of a certain number of Ministers
being members of the House for the purpose of ensuring control of the executive by
Parliament.

The meaning of the expression *office of profit under the Crown®
is obscure, Blackstone defined an “office” as "a right to exercise a public.or private employment®
and to take the "fees and emoluments

2 12 & 13 Wmlll c2.
(3) 4 &5 Asne c20, 5.28.
@ 6 Anne c.41, 55.24 and 25.
* Report from. the Select committee on Offices or Places
of Profit under the Crown, House of Commons, (1941), par. 19, ppxiii-xiv; Erskine May,

Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 16th ed. (1957),
p-200.
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i 6). Black had in mind offices to which particular duties were attached
and which entitled the holder to charge and retain fees for the performance of the services
rendered by the office-holder.

It has been accepted In England that the disqualification of the holder of an *office of
profit under the Crown" excludes permanent public servants, being officers of the departments of
government, from membership of the House of Commons(7). Likewise, it kas been accepted in
Australia that a provision for disqualification expressed in the same terms excludes public servants,
who are officers of the departments of g from p of the leg (8). The
exclusion of public servants from membership of the House contributes to their exclusion from
active and public pariicipation in party politics(9). In this way, the disqualification played an
important part in the 7 of the old i ofap neutral public service.

‘The exclusion of permanent officers of the exccutive government from the House was a
recognition of the incompatibility of a person at the one time holding such an office and being
2 member of the House, There are three factors that give rise to that incompatibility. First,
performance by 2 public servant of his or her public service duties would impair his or her capacity
to attend to the duties of a member of the House. Secondly, there is a very considerable risk that
2 public servant would share the poli ions of the Minister of his or her dep and
would not bring to bear as a member of the House a free and independent judgment(10). Thh'd!y,
membership of the House would detract from the performance of the relevant public service duty.

The first respondent contends that the objects sought to be achieved by the
disqualification of the holder of an "office of profit under the Crown® would sufficiently be served
by confining the

(O] Commentarics, 1st ed. (1766), vol.2, p.36.

(©)] Maitland, The & History of England, (1955),
P-369; Report from the Select Committee, op.cit., par.29, pxx; Erskine May, op.cit., p.206.

(8) Inquiry fnto the conduct of the 1987 Federal Election and 1988 Referendums, Report No.3
of the Joint Standing Committee on Electoral Matters, (May 1989), par.3.53; cf. Clydesdale
v. Hughes (1934) 36 W.A.LR. 73.

9 Erskine May, op.cit., p.205.

(10) ibid.
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category of office-holders disqualified to that consisting of those who hold important or senior

in g History provides no support for this interpretation which would, in any
cvenl, fail to give effect to all the considerations or policies said to underlie the disqualification.
In order to give effect to those comsiderations, the disqualification must be understood as
embracing at least those persons who are p p by go

The first respondent secks to find support for the interp for which he in
judicial decisions relating to the word ‘office® in the context of revenue legislation. Thus, in
Grealy v. Commissioner of Taxation(11) the Full Court of the Federal Court said the word:

*usually connotes a position of defined authority in an
organisation, such as director of a p or tertiary body, pres: of a
club or holder of a position with statutory powers®,

In other cases, it has been held that the word signifies a subsisting permanent substantive position
which exists independently of the person who fills it from time to time(12). However, the meaning
of *office" turns. largely on the context in which it is found and, in the light of the principal
mischief which s.44(iv) and its predecessors were directed at efiminating or reducing, namely,
Crown or executive influence over the House, such a restricied meaning cannot be given to *office*
in s.44(iv).

Although a teacher is not an instance of the archetypical public servant at whom the
disqualification was primarily aimed, a permanent public servant who is a teacher falls within the
categories of public servants whose public service duties are incompatible, oa the three grouads
mentioned previously, with the duties of a member of the House of Representatives or of a
senator. In this respect, the first respondent was a person who came within the statutory
definition of *teachers", i.c., *permanent officers employed in the [teaching] service® (13) . As such
a permanent officer in the teaching service,

(11) (1989) 24 F.CR. 405, at p.4il.

(12) Great Western Railway Co. v. Bater {1922] 2 AC. 1.
At first instance, Rowlatt J. distinguished occupancy of an office from the case of 2 person
engaged to do any duties which may be assigned to him or her: Great Western Railway Co.
v. Bater {1920) 3 K.B. 266, at p.274. See also Mitchell and Edon v. Ross {1960 Ch. 498,
at pp.522-523, 532,

(13) The 1981 Act, 5.2.
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he held an *office*(14). So much may be deduced from the statutory definitions of "officer® and
, the latter g a temp y employ Indeed, this was conceded in argument by
counsel for the first respondenl.

Where an office in the teaching service Is abolished, the holder of the office becomes an
“unattached officer” and shall be deployed by the Chief General Manager(15) to any other office
which the Chief General Manager deems appropriate(16) but, because “officer® Is defined as
meaning any person who kolds an office, this does not mean that an 'unansched" officer holds no
office. And, even if the effect of the legi: is that an d officer ceases to hold an
office within the meaning of the 1981 Act, the officer remains a p
of the Crown and is, for the purposes of s.44(iv), the holder of an office “of profit under the
Crown.

The taking of leave without pay by a person who holds an office of profit under the
Crown does not alter the character of the office which he or she holds, The person remains the
holder of an office, notwithstanding that he or she is not in receipt of pay during the period of
leave(17).

Agp_licat]og to_office of profit under_the Crown

in_right tat

The reference in $.44(iv) 10 "any office of profit under the Crown" (emphasis added) is
apt to include an office of profit under the Crown in right of a State. Not only are the words
wide enough to achicve this result but also the last paragraph of the section

(14)  “officer” means any person holding an office in the teaching service: sce the 1981 Act,
5.2 and the 1983 Act, S5 6(1), 7(3) and 7(4) By an instrument dated 22 Februaty 1984,
the Minister of with 5.6(1) of the 1983 Act, that the
office of teacher in the education sewiw was to be an office in the teaching service. On
the commencement of 5.7 of the 1983 Act, this determination took effect (s.7(3)(a) of the
1983 Act) and all persons who, immediately before that time, had held the office of
teacher in the education service were deemed to be officers in the teaching service (s.7(4)
of the 1983 Act).

(15)  Formerly the Director-General: see the 1991 Act, 5.6(1)(b).
(16)  The 1981 Act, 5.4(4).

(17)  Erskine May, op.cit., pp.214-215; Harvey's Case House of Commons Parliameatary Debates
(Hapsard), 15 February 1839, cols 446-466; ibid., 21 February 1839, cols 715-720.
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proceeds on the footing that, but for that paragraph, a State Minister would hold an office of
profit under the Crown In right of a State and be disqualified. If such an office of profit in a
State stood outside s.44(iv), there would have been no need 1o exclude State Ministers from the
disqualification. The Convention Debates reveal that the exclusion of State Ministers from the
disqualification was put forward because it was believed that State Ministers otherwise would be
disqualified because each of them was relevantly the holder of an office of profit under the
Csown(18). The exclusion of State Ministers from the dnsqualiﬁmuon was designed to ensure their
availability for election at the inception of the Ci The excl in the
last paragraph of 5.44 of those receiving certain payments as ofﬁcers or members of the Queen's
navy or army procccded likewise on the footing that otherwise s.44(iv) would disqualify such
persons, Both the text of s.44(iv) and the reason for the inciusion of the last paragraph in the
section support the opinion of the commentators that the disqualification extends to State
officers(19).

Moreover, the long-standing reasons for disqualifying Commonwealth public servants from
membership of the Houses of Parliament have similar force in relation to State public servants.
The risk of a conflict between their abligations to their State and their duties as members of the
House to which they belong is a further incident of the incompatibility of being, at the same time,
a State public servant and a member of the Parliament.

It follows that the first respondent, as the holder of an office of profit under the Crown,
fell within s.44(iv) until he resigned that office on 16 April 1992,

what does the disqual
The case for disqualification rests on that part of 5.44 which provides that any person who

falls within par. (iv) "shall be incapable of being chosen ... as a .. member of the House of
. The submits that the word "chosen® extends to incorporate all the

P

steps ily involving the in the process so that the
d:sqlmliﬁmtion precludes participation in that process, including the step of nomination. On the
other band,

(18) Official Report of the 4 (> Debates, Adelaide, 22 April 1897,
Pp-1198; Melbourne, 7 March 1898, pp.1941-1942.

(19) Quick and Garran, A d C of the
Commonwealth, (1901), pp. 492-493; Harrison Moore, The Constitution of the
Commonwealth of Australia, 2nd ed. (1910), p.128,
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the first respondent and the Attorney-General submit that a member is *chosen® when the member

is declared to be elected, that is, when the poll is Oz this of the
provision, a candidate is disqualified only in the event |hal the disqualifying characteristic is in
existence when the poll is If this interp pted, the first was not

disqualified because his resignation took effect on 16 Aprn 1992, before the declaration of the polt
on 22 April 1992,

I this ion must be rej As a matter of language, the disqualifying
characteristics set out in s. 44 are related to 'bemg chosen®. Whether those words refer to the act
of choice or the process of being chosen is a question to be determined, Even on the narrower
of the alternatives, namely, that the words refer to the act of choice, the outcome would be
unfavourable to the first respondent. The people exercise their choice by voting(20), so that it is
the polling day rather than the day on which the poll is declared that marks the time when a
candidate is chosen by the people. Of course, an absentee or postal vote may be cast before the
polling day and, in situations of emergency, arrangements may be made for the casting of votes
after the polling day(21). But these characteristics of the polling do not justify the conclusion that
the declaration of the poll, which is the formal announcement of the result of the poll, amounts
to, or evea coincides with, the choosing by the electors of the member for the relevant electoral
division. The declaration of the poll is the announcement of the choice made; it is not the making
of the choice.

‘The interpretation just rejected would, if it were upheld, enable a public servant who falls
within par. (iv}) in 5.44 to avoid disqualification by resigning from the relevant office of profit after
the polling day but before the declaration of the poll. The public servant could be nominated and
stand for election and, if he or she sccured a majority of votes, have an option to resign and be
declared elected or not to resign and be disqualified. The adverse conscquences this would have
for the electoral process are an additional reason for rejecting the suggested interpretation. The
inclusion in the list of andldates on polling day of a undidatc who may opt for disqualification
may well an and Y P in the making by the electors of
their choice, F it is hardly ive to y and speed in the ascertainment of
the result of the election that it should depend upon a decision to be made by a candidate on or
after polling day. Speed and certainty in the ascertainment of the result of the

(20)  So much is implied from 5.24 of the Consti read in conjunction with s5.7, 30.and

1.

(21)  The Electoral Act, 5.241,
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first election to the Parli; of the Ci were enh d by the fact that in 1901, in
all the A ies other than Q d and parts of Tasmania, the *first past the post®

system of clectoral voting prevailed in lower House elections(22).

on these i us that the words "shall be incapable of being
chosen® refer to the process of being chosen, of which nomfnation fs an essential part (23) . That
interpretation is supported by .43 of the Constitution which provides:

“A member of either House of the Parliament shall be incapable of being chosen or
of sitting as a member of the other House."

In that context, the words "shall be incapable of being chosen® must refer to the process of being
chosen. It can scarcely have been intended that a member of Parliament could, while holding that
office, stand for election for the other House of Parliament and, after the counting of the vates
but before the declaration of the poll, resign the office wlnch be or she then held, thereby
ensuring his or her eligibility to be declared elected as 2 member of the other House.

It is to be noted that, under the Electoral Act, if only one candidate is nominated, the
Divisi g Officer is req by the Electoral Act 1o declare that candidate duly

(24) and that ion may be made in advance of the polling day. The fact that, in such
a case, the “choice® is made by reference to the state of affairs existing on nomination day may
well be a reason for concluding that, if a candidate is not qualified on nomination day. he or she
is incapable of being chosen. However, as 5.4 of the C does not ily require
that, in such a case, the "choice® be made in the manner dictated by s.179(2), the question may
be put to one side(25).

(22) See C 5.31, which provided for the appli of State laws in relation to the
clection of members of the House of Representatives,

(23)  See Harford v. Linskey (1899] 1 Q.B. 852, at p.858.
@9  51792).

(25) H g 0 8.179(2) of the Elmoral Act was in force in
England and in each of the A ies prior to Engl Ballot Act
1872 (35 & 36 Vict, 0.33), 5.1; New South Wales: Parliamentary Eleclamles

(Footnote continues on next page)
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‘This interpretation of s.44(iv), because it has the effect of discouraging public servants
from for clection to the P has been criticized. There is force in the view that
the field of potential candidates for election should be as wide as possible, having due regard to
the provisions of 5.44, However, once it is accepted, as in our vicw it must be, that nomination
is an essential element in the process of choice that is the electoral process, the answer to the
question becomes inevitable.

Tt follows that the first respondent was incapable of being chosen as a member of the
House of Representatives.

uestiof H 1o (a). was the election absolutely void

Counsel for the third respondent submits that the Court should order a special count to
be taken so that the preference votes on the ion of the first resp may be distributed,
The decision in re Wood(26), so it is said, supports this approach. That case decided that the
election and return of an unqualified i are wholly i ive to fill' a vacant Senate place,
that the election is not completed when an unqualified capdidate is returned and that the purpose
of the poll is to choose preferred candidates. In particular, Iz re Wood decided that a primary
vote for an unqualified candidate does not destroy the voter's indication of his or her subsequent
prcfcrcnces(ﬂ) Although an jndication of a voter's preference for an unqualified candidate is a

nullity and the i ion of p for that it cannot be treated as cffective, the ballot
paper is not informal, It was held that *[t)he vote is valid except to the extent that the want of
qualification makes the p of p a nullity" (28) and that there is no
reason for

(Fe i from p page)

and Elections Act 1893 (56 Vict. No. 38), 5.66; Queensland: Elections Act 1885 (49 Vict. No, 13),

$.52; South Australia: Electoral code 1896 (59 & 60 Vict. No. 667), s.97; Tasmania: Electoral Act
1896 (60 Vict. No. 49) , 5.91; Victoria: Coastitution Act Amendment Act 1890 (54 Vict. No.
1075), 5.224 (re-enacting Electoral Act 1865 (29 Vict, No. 279) , 5.86); Western Australia:
Electoral Act 1899 (63 Vict. No, 20), 5.83 - and was present in the Commonwealth Electoral Act
1902 (Cth), 5.106.

(26)  (1988) 167 C.LR. 145.
(27)  ibid., at pp.165-166.

(28)  ibid,, at p.166.
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g the other { of the voter's preference(29). The Court likened the position to

that which arises when the candidate dics. Then, pursuant to s.273(27) of the Electoral Act, 2
vote indicated on the ballot paper for the deceased undldale is coumed 1o the candidate next in
the voter's indi order of p and the are
treated as altered dingly "In these i the n in re Wood was such as 10
warrant the conclusion that the special count would reflect the voters' "true legal intent*(30).
Furthermore, in the light of the group system of voting which applics in Senate elections, it was
highly probable, if not virtually certain, that a person who voted for Mr Wood would have voted
for another member of his group, had the voter known that Mr Wood was incligible. The same
comment cannot be made in the present case. Here a special count could result in a distortion
of the voters' real intentions because the voters’ preferences were expressed within the framework
of a larger ficld of candidates presented t0 the voters by reason of the inclusion of the first
respondent,

As Mr Rosc Q.C. for the Australian Electoral Commission points out, the Electoral Act
draws a House of R and Senate ions in the case of the death
of a candidate. Section 180(2) provides that, if a candidate in a2 House of Representatives election
dies b the di of the fons and polling day, the election wholly fails, whereas,
in the case of the death of a candidate in a Sepate elcclion between xhose days, 5.273(27) provides
that the votes should be counted with the ingly. The reasons which
lie behind the drawing of that distinction have equal apphcatlon to the drawing of a like
distinction between the election to the House of Representatives and to the Senate of candidates
who are disqualified under s.44.

Accordingly; we would declare the election void and refuse to order a special count.

i} €): s any and which candidate duly elected who was returped as

slected?

As the second and third respondents may wish to stand for the aext election for the
Electoral Division of Wills, the Court should answer this question. The eligibility of the two
respondents turns on that part of 5.44 which provides:

(29)  ibid, st pp.165-166.
G0y ibid.
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“Any person who -
(i) Is under any of allegi bedi or adh toa

forcign power, or is a subject or a citizen or entitled to the rights or
privileges of a subject or a citizen of a foreign power:...

shall be incapable of being chosen or of sitting as a senator or a member of the House
of Representatives®,

Second respondent: fac!

The second respondent, Mr Delacretaz, was born in Switzerland on 15 December 1923
and, from the time of his birth, was a Swiss citizen. He migrated to Australia on 13 June 1951 and
has lived in Australia since then. on 20 April 1960 he became naturalized as an Australian citizen
pursuant to Div.3 of Pt III of the Nartanallly aad Citizenship Act 1948 (Cth), In so doing, he

d all i to any gn or State of whom or of which he was a subject or citizen
and took an oath of allegiance to Her Majesty the Queen, by which ke swore 10 "be faithful and
bear true allegiance to Her Majesty Queen Elizabeth the Second, her heirs and successors
according to law* and *faithfully {to] observe the laws of Australia and fulfil [his] duties as an
Australian Citizen".

However, he did not at any time make application to the Government of Switzerland to
renounce or otherwise terminate his Swiss citizenship. He has held an Australian passport since
1960 and it is still current. He holds no other passport.

Under the law of Switzerland, a Swiss cmzen will be released from his or her citizenship
upon his or her demand if he or she has no in and has acquired another
nationality. The second respondent has made no such demand and is and was at all material times
under the law of Switzerland a Swiss citizen and entitled 10 a Swiss passport to enter Switzerland
without sestriction and 1o reside in that country.

ird dent: facts

The third respondent, Mr Kardamitsis, was born in Greece on 2 July 1952 and, from the
time of his birth, was a Greek citizen. He came to Australia in 1969 as a migrant sponsored by
his brother and has lived in Australia since then.

On 12 March 1915, he became an Australian citizen pursuant to Div.2 of Pt 11I of the
Australian Citizeaship Act 1948 (Cth). In so doing, he renounced all other allegiance and swore
the oath of allegiance in a form similar to, but not identical with, that sworn by the second
respondent, He did not at any time make application to the G of Greece to discharge
his Greek nationality.
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When he became an A citizen, he 2 Greek passport which he then
held. It had expired one or two years after he had mig! 10 A lia. Bety 1969 and 1978,

he did not travel out of Australia. He was issued with an Australian passport on 24 April 1978,
which was valid for five years, and a further Australian passport on 21 May 1987, which wag valid
for ten years and is still current. He entered Greece on his Australian passport for a holiday in
1978 and in 1987, and for the funeral of his mother in 1979 and of his father in 1990,

He has never received any social security or other like benefits from the Government of
Greece. He has never stood for office in Greece or voted or been recorded as a vater in an
election in Greece,

Since leaving Greece, he has not, 10 his knowledge, done any act, mndc any smemem or
acted in any manner which would place him under any ack f al

or adherence to Greece or any other forcign power. In bcmmfng an Australian citizen, he took
a conscious and serious step which he b his king his bond of allegi with
Greece and his establishing a new bond of with A lia. He has i resided
in Australia since leaving Greece, The centre of his interests. is Australia, not Greece. His
principal family ties are with Australia, not Greece. He has participated in public life in Austratia
and secks further such participation. He has had no such participation in Greece and seeks none.
He has a bond of attachment with Australia and not with Greece (except that Greece is part of
his personal history), and he has inculcated the same bond in his children. Save that he has
visited Greece on several occasions and that he has some family and friends in Greece, he has
severed his links with Greece to the extent that any citizen of Greece can without applying to
discharge his or her Greek citizenship.

Under the law of Greece, a Greek national will have bis or her Greek nationality
discharged if (a) he or she has acquired the nationality of another country with the permission of
the appropriate Greck Minister; or (b) he or she has acquired the natiorality of another country
and later obtains the approval of the appropmle Greek Minister for lhe discharge of his or her
Greek nationality. In the latter case, the d ge of Greek nationali ive as from
the date of the Greck Minister's approval and not from the date of the acquisition of foreign

The third respondent has not sovght 1o have his Greek nationality discharged and,
accordingly, under the law of Greece, he is and was at all material times a Greek national. As
& result, he is and was.at all material times entitled to apply for a Greek passport and, using that
passport, to enter Greece and stay in Greece without time restrictions and without permission.

It was first brought to the attention of the third respondent that he might not be qualified
to be 2 member of the House of Representatives by reason of 5.44(i) of the Constitution after he
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was nominated. Until then he did not know that he might not be so qualified, despite being an
Australian citizen, and that he might, according to the laws of Greece, still be a citizen of that
country. He did not know that there were procedures available in Greece by which Greek nationals
can terminate their Greek nationality until he was so informed after the petition was issued.

In 1972, he and his wife, a naturalized Australian citizen, were married in Melbourne,
They have thiree children, who were born in Australia and are Australian citizens,

He was. clected as a councillor for the Coburg City Council in 1989 and 1991 pursuant
to Pt 3 of the Local Government Act 1989 (Vict. ). Following each of these elections, he took
an oath of allcgiance as a councillor pursuant to 5.63 of the Local Government Act. He resigned
from his position as a councillor effective as from 18 March 1992

On or about. 5 July 1990, he was appointed as a Justice of the Peace for the State of
Victoria pursuant to Pt III of the Magistrates® courts Act 1971 (Vict.). On 18 July 1990, he swore
an oath of office and an oath of allegiance pursuant to 5.12 and Sched.2 of the Magistrates' Courts
Act. By virtue of Div.1 of Pt 6 of that Act, be continues to be a Justice of the Peace for the
State of Victoria,

Interpretation of 5.44()

The petitioner submits that each of the second and third respondents is "a subject or
citizen or is entitled to the privileges of a subject or citizen of a foreign power" within the
mcanmg of sd4(i) In support of this submission, the petitioner argues that the respondams'

did not entail a of their
or nationnlily and that, in order (o achieve such a renunclalion, it was necessary for them lo
comply with the requirements with respect to of ci ip or of the law

of Switzerland or Greece, as the case may be.

‘The common law recognizes the concept of dual ity, so that, for ple, it may
regard & person as being at the same time a citizen or national of both Australia and
Germany(31). At common law, the question of whether a person is a citizen or national of a
particular foreign State is determined according to the law of that foreign State(32). This latter
principle is, in part, a recognition

(31)  Oppenheimer v. Cattermole [1976) A.C. 249, at pp.263-264, 278.

(32) R. v. Burgess; Ex parte Henry (1936) 55 CL.R. 608, per
Latham CJ. at p.649; Dixon J. at p.673.



Sykes v. Cleary

Mason CJ
Tookey J
McHugh J

16.

of the principle of internationsl law, restated in the Nottebohm case(33), thats

*it is for every sovereign State ... 1o settle by its own legislation the rules relating to the
acquisition of its nationality, and to conl‘cr lha( nationality by naturalization granted by its
own organs in with that 1 .

‘This rule finds expression in Art.2 of the Hague Convention of 1930(34), to which Australia is a
party:

"Any question as to whether a person possesses the nationality of a particular State shall
be determined in accordance with the law of that State.”

And Art.3 of that Convention acknowledges that a person having two-or more nationalities may
be regarded as its national by each of the States whose he or she p

In the Case, L sought to ise its right of diplomatic
prolecuon(SS) in respect of acts of Guatemala with respect to the person and property of
citizen. The question considered was whether the

on Nottebohm by and under the law of L could
be invoked against G The Inter 1 Court ot Justice pointed out lhal, where the
question bad arisen with regard to the exemse of dig inter
had recognized the *real and eff that which ¢ with the facts, that based
on ger factual ties the person and one of the States whose nationality is
involved® as that which gave rise to a right to exercise diplomatic. protection. The majority went
on to say that, in determining the real and effective nationatity(36):

(33) (Liechtenstein v. Guatemals) [1955) LC.J. 4, at p.20.

(34) C ion on Certain Questions Relating to- the Conflict
of Nationality Laws, 12 April 1930, 179 League of Nations Treaty Series 89.

(35) That is, the right of a State, a national of which has suffered a wrong st the hands of
anolher State, lo bring a claim before an international tribunal in respect of that wrong:
inciples of Public it Law, 4th ed. (1990), pp.480-494, and see

generally pp.381—420.

(36) [1955] LC.J,, at p.22.
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"[d]ifferent factors are taken jnto i and their imp will vary from onc
case to the next: the habi! of the indjvidual concerned is an important

factor, but there are other factors such 23 the cenire of his interests, his family ties, his
participation in public life, attachment shown by him for a given country and inculcated
in his children, etc.”

They said(37):

'[N]niomlity is a legal bond having as its basis a social fact of attachment, a genuine

and i together with the existence of reciprocal
rights and duncs. It may be said to constitute the juridical expression of the fact that
the individual upon whom it is conferred, either directly by the law or as the result of
an act of the authoritics, is in fact more closely with the p of the

State conferring nationality than that with that of any other State. conferred by a State,
it only entitles that State to exercise protection vis-a-vis another State, if it constitutes
2 translation into juridical terms of the individual’s connection with the State which has
made him its national.”

However, the critical words in s.44(i) do not permit this Court to adopt the approach
which has been taken by international law, Here the question is different: is the candidate a
subject or citizen or entitled to the rights or privileges of a subject or citizen of a foreign power?
And, as already stated, at law, as in i law, that question is to be determined
according to the law of the foreign State concerned.

But, therc is no reason why s.44(i) skould be read as if it were intended to give
unqualified effect to that rule of international law. To do so might well result in the
disqualification of Australian citizens on whom there was by operation of
foreign law & continving foreign nationality, notwilhslandlng (hal they had taken reasonable steps
to renounce that foreign nationality. It would be wrong to i the
in such a way as to disbar an Awustralian citizen who had taken all rcasonabie sieps 0 divest
himself or hersclf of any conflicting allegiance. It has been said(38) that the provision was
designed to ensure:

(37)  ibid, at p23.

(38) The Constllulwnnl Qualifications o." Members of Parliament, Report by the Senate
on C ional and Legal Affsirs, (1981), par.2.14,
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*that members of Parliamcnl did not have a split allegiance and were not, as far as

possible, subject to any improper i from foreign g "

What is more, 5.44(i) finds its place in a Constitution which was enacted at a time, like the
present, when a high proportion of Australians, though bora overseas, had adopted this country
as their home. In that setting, it could scarcely have been intended to disqualify an Australian
citizen for election to Parliament on account of his or her continuing to possess a rorelgn
nationality, notwithstanding that ke or she had taken steps to that nati

In this respect it is significant that 5.42 of the Constitution requires a member of Parliament to
1ake an oath or affirmation of alfegiance in the form set out in the schedule to the Constitution.

What amounts to the taking of le steps to foreign lity must
depend vpon the of the p case. What is reasonable will turn on the
of the individual, the of the foreign law and the extent of the connection

between the individual and the forelgn State of which he or she is alleged to be 2 subject or
citizen. And it is relevant to bear in mind that a person who has participated in an Australian
naturalization ceremony in which he or she has expressly renounced his or her foreign allegiance
may well believe that, by becoming an Australian citizen, he or she has effectively renounced any
foreign nationality.

c onde

‘The second respondent omitted to make a demand for release from Swiss citizenship which
would have been granted automatically as he has no residence in Switzerland and has been an
Australian citizen for thirty-two years. Because he has failed to make such a demand, it cannot
be said that he has taken reasonable steps to divest himself of Swiss citizenship and the rights and
privileges of such a citizen.

lcation of 544() 19 the thisd d

The third respondent has omitted to seck the app: of the appropriate Greek Mini:
for the discharge of his Greek nationality. Whether the grant of that approval is a matter of
oris ic is not al clear. P it is the former. But, in the absence
of an application for the exercise of the in favour of g the third resp from
his Greek citizenship, it cannot be said that he has taken reasonable’ steps 1o divest himself of
Greek citizenship and the rights and privileges of such a citizen.
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We would answer the questions reserved for the consideration of the Full Court as follows:

No.

Yes.

Docs not arise.

By consent there should be no order for costs,



Sykes v. Cleary

Brennan J

20.

BRENNAN J. For the reasons slaled by Mason CJ., Toohey and McHugh JJ., I agree that

s.44(iv) of the C d the first P of being chosen as a member
of the House of Reprcscnlallves. Accordingly, 1 agree that he was not duly elected, [ agree also
with their Hi ' reasons for 3| that the clection was void and that a special count

should not be ordered.

There remains the challenge based on s.44()) of the Consti to the i
capacities of the second and the third respondents to be chosen as a member of the House of
Representatives. Section 44(i) reads as follows:

. Any person who -

(i) Is under any ack of allegi bedi or adh to a foreign
power, or is a subject of a citizen or entitled to the rights or privileges of a subject
or a citizen of a foreign power ...

shall be incapable of being chosen or of sitting as a senator or a member of the House of
Representatives.”

The purpose o{ this sub-section is to ensure that no candidate, sénator or member of the
House of R owes altegi or obedi to a foreign power or adheres 1o a foreign
power. Puuing acknowledgment of adherence to a foreign power to one side, the sub-section
contains thtee categories of disqualification, each of them being descriptive of a source of a duty
of allegiance or obedience to a foreign power. The first category covers the case where such a
duty arises from an acknowledgement of the duty by the sepator or The
second category covers the case where the duty is reciprocal to the status conferred by the law of
a foreign power. The third category covers the case where the duty is reciprocal to the rights or
privileges conferred by the law of a foreign power.

The second category refers to subjects or citizens of a foreign power - subject being 2 1erm
appmpmte when the foreign power is a monarch of feudal origin; citizen when the foreign power
is a republic(39). In the United Kingdom, by the common law, allegiance is owed to the Sovereign
*by ... natural born subjects [and) by those who, being aliens, become ... subjects by denization or
naturalization”, as Lord Jowitt L.C. said in Joyce v. Director of

(39) Quick and Garran, The A C ion of the A
Commonwealth, (1901), par. 144, pp.491-492.
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Public Prosecutions(40). At common law, the status of & subject was coincident with the owing
of alleglanoc(dl). A similar rule is adopted by other legal systems with respect to their nationals.
In the (42), the judg of the I ional Court of Justice noted that:

"Nationality serves above all to determine that the person upon whom it is conferred enjoys
the rights and is bound by the obligations which the law of the State in question grants
10 or imposes on its nationals.* (Emphasis added.).

has been 28 an i i law of subjects or citizens
(43) but, for the purposes of consuuing 5.44(j), it is not necessary to draw any distinction between
a person who is & national of a forcign power and a person who is a subject or citizen of a foreign
power(44). The second category covers persons who, by reason of their status as subjects or
citizens (or nationals) of a forcign power, owe a duty of allegiance or obedience to the foreign
power according 10 the law of the foreign power.

The third category mentioned in s5.44(i) covers those who, though not foreign nationals,
are under the protection of a foreign power as though they were subjects or citizens of the foreign
power. Where non-nationals are under the protection of a forcign power, they may owe a duty
of allegiance or obedience to the foreign power by the law of that power. Thus, in Joyae v.
Director of Public Prosecutions, it was held that a bject owed allegi to the g
by reason of the protection afforded him by the issue of a British passporL

The- first megory applies when, as a matter of fact, the person has acknowledged
to & foreign pawer. The second and the third categories apply
when, under the law ot a foreign power, the person owes allegiance or obedience to the foreign
power by reason of his or her status, rights or privileges. Although s.44(j) is part of the municipal
law of Australia, the

(40) (1946) A.C.347, at p366.

(41) Reg v. Immigration Officer; Ex parte Thakrar (1974)
Q.8.684, at pp.709-710.

(42) (1955) LCJ4, at p.20.

(43) See Iran-United States Claims Tribunal: Decision in Csse
No. A/18 (6 April 1984) 23 LL.M.489, at p.494.

(44) Sce per Latham CJ. in R. v Burgess; Ex parte Henry
(1936) 55 C.L.R.608, at pp.648, 649.
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status, rights or privileges mentioned in the second and third categories are generally ascertained
by reference to the municipal law of the foreign power. Lord Cross of Chelsea in Oppenheimer
v, Cattermole(45) stated the law in these terms:

*Our faw i, of course, familiar with the concept of dual nationality .. and the English law
which is to be applied in deciding whether or not Mr. Oppenhcimer was a German
national at the relevant time is not simply our municipal law but includes the rule which
refers the question whether s man is 2 German national to the municipal law of Germany.”

Our law runs parallel with the law of England in this respect(46). Nottebohm's Case, though it was
invoked to avoid this in truth it. The Inter Court of Justice had to
determine whether Guatemala was obliged by internationat law to recognize that Liechtenstein had
con[erred nauonalily on Nottebohm so as to entitle Liechtenstein to assert the right of diplomatic
by taking i judicial p gs against G 47). The
Court xcknowledged that nationality iIs to be settled for the purposcs of each State by its own
1 aw(48) ¥ , the: Court was not determining an issue under municipal' law.
to exercise p ion had to be determined by international taw. In
that context, the Court observed that ‘internati when with i
claims made under the respective municipal laws of two States -

P

“have given their preference to the real and effecti lity, that which with
the facts, that based on stronger factuai ties between the person concerned and one of the
States whose nationality is involved. Different factors are taken into consideration, and
their importance will vary from one case to the next: the habitual residence of the
indjvidual concerned is an important factos, but there are other factors such as the centre
of his interests, his family ties, his participation in public life, attachment shown by him
for a given country and inculcated in his children, etc, *(45)

(45)  (1976] A.C.249, at pp.278-279; sce also pp.261, 263-264,

(46)  R. v. Burgess; Ex parte Heary (1936) 55 CLR,, at pp.649,
673,

(47)  [1955] LCJ., at.pp.13, 17.
(48)  ibid,, at p.20.
(49)  ibid,, at p.22.
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‘The doctrine of “real and i ionality® is a doctrine of i law, not
law, though it may be imported into municipal law when an issue in the municipal courts makes
it y to choose the: peting claims of two gther States asserting the nationality
of an lndlvidunl (50). The opinion of the Inter 1. Court in' Nottebohm's case accords with
the provisions of the Convention on Certain Questions Relating to the Conflict of Nationality

Laws(51), which read relevantly as follows:

. Article 1,
It is for each State to determine under its own law who are its nationals, This law shall
be recognised by other States in so far as it is with inter
intcrnational custom, and the principles of law g gnised with regard to
nationality.
Article 2,
Any question as to whether a person p the nati yofap State shall

be determined in accordance with the law of that State.
Article 3.

Sub]ect to the provisions of the present Convention, & person having two or more
may be reg as its nath by each of the States whose nationality he

possesses.”

When the issue in an Australian court is simply whether an individual is a natjonal of a foreign
power, that issue is ordinarily determined by reference to the municipal law of the foreign
power(52). The general rule, however, is subject to qualifications, one of which is stated by Lord
Cross in Oppenheimer v. Cattermole(53):

*If a foreign country purported to confer the benefit of fts protection on and to exact a
duty of allegiance from persons who had no connection or only a very slender connection
with. it our couris would be entitled to pay

(50) ibid.

(51) Signed at The Hague, 12 April 1930, 179 League of Nations
Treaty Series 89, at pp.99, 101.

(52) R. v. Burgess; Ex parte Henry (1936) 55 CLR,, at p.649.
(53) (1976] A.C, at p.277.
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no regard to such legislation on the ground that the country in question was acting beyond
the bounds of any jurisdiction in matters of which law would
recognise. In this respect I think that our law is the same as that of the United States as
stated by the Circuit Court of Appeals, Second Circuit, in United States ex rel.
Schwarzkopt v. UbK(54)"

That qualification has no application cither to the second or to the third respondent. Each was
born and grew up as a citizen of a foreign power before coming to live in Australia, Each, by the
respective laws of those foreign powers, remains a citizen of that power. Each, by those respective
laws, owes allcgiance to a foreign power. True it is that each purported to renounce his
citizenship of, and allegiance to, his native country when he became an Australian citizen but that
renunciation was {neffective to alter his status and obligations under the law of his native country.
There is no reason to hold that the application of the laws of the second and third respondents’
respective native countries exceeds the juri in matters of y which i i law
would recogaize.

by our pal law of the effect of foreign law on status and
allcglance is sub]ect to a further qualification. In times of war, common law courts have refused
1o recognize changes in the status either of British subjects(55) or of enemy aliens(56) under the
law of the foreign hostile power. In these cases, non-recognition has been justified on the ground
of public policy(57). But there is no reason why the dactrine of public policy should be confined
to that situation. If recoguition of status, rights or privileges uader foreign law would extend the
operation of 5.44(i) of the Constitution to cases which it was not intended to cover, that section
should be construed as requiring recognition of foreign law only in those situations where
recognition fulfils the purpose of 5.44(1). To take an cxtreme example, if a foreign power were

mischievously to confer its nationality on bers of the Parli 50 as to disqualify them all,
it would be absurd to recognize the foreign law conferring foreign nationality. Section 44(i) is
concerned to ensure that foreign powers no allegi from or i b

y
senators and members of the House of Representatives; it is not concerned with the operation of
foreign

(54)  (1943).137 F. 2 898,
(55)  See R. v. Lynch [1903] 1 K.B.444.

(56)  R.v. The Home Secretary; Ex parte L. [1945) K.B.7; Lowenthal v. Attorney General (1948)
1 All ER.295.

(57)  Oppenheimer v. Cattermole [1976] A.C., at p.275.
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law that is incapable in fact of cresting any sense of duty, or of enforcing any duty, of allegiance
or obedience to a foreign power. It accords both with public policy and with the proper
consmlcl(un of 5.44(1) to deny recognition to foreign law in these situations. If foreign law were
d in these some citizens would be needlessly dcprlv:d of the

capacily to seek clection to the Pasliament and other A ians would be of
the right to choose the disqualified citizens to represent them. However, there are few situations
in whlch a foreign law, conferring far:ign nationality or the rights and privileges of a foreign
is in fact of g a sense of duty, or is incapable of enforcing a duty, of
allegiance or obedience 10 a foreign power. One such situation does occur when the foreign law,
purporting to affect nationality of persons who have had no connection or only a very slender
connection with the foreign power, exceeds the j by law, That
is the situation described by Lord Cross(58). in which international law does not recognize the
jurisdiction of the foreign power. A second situation occurs when an Australian citizen has done
all that lies reasonably within his or her power (i) to renounce the status or the rights or

privileges conferred by the foreign law carrying a recip duty of all or obedi o the
foreign power and (ii) 10 obtain a rejease from any such duty. It is not sufﬂcicm, in the second
situation, for a person holding duat ci to make a unit g foreign

citizenship when some further step can reasonably be taken which will be effective under the
relevant rorelgn law to release that person from the duty of allegiance or obedience. So long as
that duty remains under the foreign law, its - perhaps ing to foreign military
service - is a threatened impediment to the giving of unqualified allegiance to Australia. It is only
after all reasonable steps have been taken under the relevant foreign faw to renounce the status,
rights and pri ying the duty of allegi or i and to obtain a release from that
duty that itis possible to say that the purpose of 5.44(i) would not be fulfilled by recognition of
the foreign law,

‘The second and third respondents each failed to take steps reasonably open under the
relevant laws of his native countsy - Switzerland in one case, Greece in the other - to renounce
his status as a citizen of that country and to obtain his release from the duties of allegiance and
obedience imposed on citizens by the laws of that country. Accordingly, neither the second nor
the third respondent was capable of being chosen as a member of the House of Representatives.

I agree with the answers proposed by Mason C.J., Toohey and McHugh JJ. to the questions
in the stated case,

(58) supra, fn.(53).
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DEANE J. This is a case stated in proceedings instituted {n the Court as the Court of Disputed
Returas under the commonwealth Electoral Act 1918 (Cth) ("the Electoral Act®). The petitioner,
Mr Sykes, challenges the validity of the declaration an 23 April 1992 of the poll for a by-clection

held to elect the member of the C House of Rep for the Electoral
Division of Wills in (hc State of Victoria ("the hy-clecdon') The first respondent, Mr Cleary,
is the person who was declared to be the in that by-electi There were
twenty They i the petitioner, the second respondent (Mr
D the third resp (Mr K itsis) and the fourth respondent (Ms Rawson). The
fifth the Electoral C ission, was given leave to appear and is deemed

tobea xespondcm under 5.359 of the Electoral Act.

In the petition, the petitioner challenged the validity of the declaration of the poll on the
ground that he and the fisst four respondents had each been “incapable of being chosen” as a
member of the House of R The g maised for the opinion of the
Full Court are:

“(a)  Was the First Respondent duly elected at the [by-election]?
) If no to (a), was. the [by-election] absolutely void?

©) 1f no to (b), was any and which candidate duly elected who was not returned as
elected?”

The arg of those questions has been to the status of Mr Cleary, Mr Delacretaz and
Mr Kardamitsis. It has been argued, on behalf of the petitioner, that those three candidates. had
cach been disqualified from being chosen as a member of the House of Representatives by the
provisions of s.44 of the Constitution and that, since they were the three candidates who had
obtained the highest number of first. preference votes (more than ninety per cent between them),
the appropriate order to be made is that the by-clection was absofutely void,

THE CONSTITUTION
Section 44 of the Constitution provides:

*Any person who --

[0} Is under any of to a foreign
power, or is a subject or a citizen or entitled to the nghts or privileges of a
subject or a citizen of a forcign power: or

(ii) s attainted of treason, or has been convicted and is under sentence, or subject
1o be sentenced, for any
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offence punishable under the law of the Commonwealth or of a State by
imprisonment for one year or longer: or

(i) Isan g pt or or

(iv) Holds any office of profit under the Crown, or lny pension payable durlng the
pleasure of the Crown out of any of the

(v} Has any direct or indirect pecuniary interest in any agreement with the Public
Service of the Commonwealth otherwise than as a member and in common with the
other members of an incorporated company consisting of more than twenty-five
persons:

shall be incapable of being chosen or of sitting as & senator or a member of the House
of Representatives,

But sub-section iv. does not apply to the office of any of the Queen's Ministers of
State for the Commonwealth, or of any of the Queen's Ministers for a State, or to the
receipt of pay, half pay, or a pensjon, by any person as an officer o member of the
Queen's navy or army, or to the receipt of pay as an officer or member of the naval or
military forces of the Commonwcallh by any person whose services are mot wholly
by the C

Section 44 should be read in the context of s.46 which provides:

*Until the Parliament otherwise provides, any person declared by this Constitution
to be incapable of sitting as a senator or as a member of the House of Representatives
shall, for every day on which he so sits, be liable to pay the sum. of one hundred pounds
to any person who sues for it in 2ny court of competent jurisdiction.”

‘That constitutional provision, which has now been effectively replaced by a similar but less harsh
statutory provision(59), added penal to of 5.44's jon that a person
is *incapable of ... sitting”. In re chslcr(SO). Barwick C.J., speaking of par. (v) of 5.4, said that
the effect of those penal consequences was that “the paragraph should receive a strict

construction®, I respectfully agrec with that comment. It is true

(59) See Common Informers (Parliamentary Disqualifications)
Act 1975 (Cth), 5.3, 4.

(60) (1975) 132 C.LR. 270, at p.279.
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that those penal consequences only attach if the person concerned purports to sit as a member of
the Parliament. As the present case however, the question whether the person is
“incapable of ... sitting” will commonly depend upon whether he or she was "incapable of being
chosen® by reason of the provisions of 5.4,

THE STATUS OF MR Cleary

The basis of the argument that Mr Cleary was disqualified is the fact that, up until 16
April 1992, he held a permanent appointment as a teacher with the Education Department of
Victoria, The petitioner contends that, by reason of that appointment, Mr Cleary was, at relevant
times, the holder of an “office of profit under the Crown" for the purposes of s.44(iv) and was
accordingly "incapable of being chosen® as a member of the House of Representatives. Counsel
for Mr Cleary sought to meet that argument at three distinct levels. First, it was submitted that,
in all the circumstances of the case, Mr Cleary had not held an office of profit under the Crown
at any relevant. time, Next, it was submitted that, even if Mr Cleary had held an office of profit
under the Crowa, 5.44(iv) of the Constitution should be construed as referring only to an office
of profit held under the Crown in right of the Commonwealth whereas any office of profit held
by Mr Cleary had been under the Crown in right of the State of Victoria. Finally, it was
submitted that any office of profit under the Crown held by Mr Cleary had been relinquished by
the time that he was, for the purposes of s.44(iv), "chosen ... as ... 2 member of the House of
Rep . Itis ient to those issions in the order in which I have
mentioned them.

Was leary's appointment as a teacher an office of profit under_the crown.!

It is not disputed that Mr Cleary held a permanent appointment as a teacher with the
Education Department of Victoria for a- number of years prior to his resignation with effect from
16 April 1992, He had, however, been "on leave without pay® from 30 January 1992, which was
before the issue of the writ for the by-clection. During that period of leave without pay, Mr
Cleary reccived no salary or allowances and, while formally allocated to Hoppers Crossing
Secondary College, did not hold any particular or desig position in the Dep Nor was
that period of leave without pay counted as service for the purposes of calculating long service
leave, sick leave or recreation leave. During it, neither Mr Cleary nor the Department made any
contributions to the relevant superannuation fund for his benefit.

Mr Cleary's permanent appointment as a teacher existed under the provisions of the
Teaching Service Act 1981 (Vict) ("the 1981 Act"). An, of those provi: makes
clear that the appointment continued while Mr Cleary was on leave without pay and that it was
and remained, for so long as it subsisted, an office of profit under the Crown. Section 2 defines
*(tJeachers* as *permanent officers employed
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in the teaching service for teaching in State schools® (6!). Sectlon 3 provides that “there shall be
employed by Her Majesty in the hing service pals and such other persons
as are necessary for the purposes of this Act* (62). The 1981 Act refers, on & number of
oceasions(63), to persons in the position of Mr Cleary {l.e. without any particular or designated
pusnion) as.*unattached officer{s'(64). It also expressly refers <o *[fJorfeiture of office in certain
cases” none of which was applicable to him(65). Clearly, the permanent appointment as a teacher
under the 1981 Act which Mr Cleary continued to hold while on leave without pay was *an office

.. under the Crown". Equally clearly. in a context wherc the conditions applying gencrally to the
office of teacher to (66), the fact that the holder of such an
office is temporarily on leave without pay or other emoluments does not deprive the office jtself
of its character as an office of profit(67).

It follows that the submission that Mr Cleary did not, while he was on leave without pay,.
hold an office of profit under the Crown must be rejected.

(61) Emphasis added.
(62) Emphasis added.
(63) Se, e.g, ss.4(4), 8A(3) (b), 12, 36(2), 62A(3).
(64) Emphasis added.

(65) See the heading to .75 which is made part of the Act by 5.36(1) of the Interpretation of
Legislation Act 1984 (Vict.).

(66) See (G Teaching Service) Award (No. 1 of 1990), Pt 2, Div, 1 and
Sched. 1, as amended by Teachers (G Teaching Service) Award (No. 2 of 1991),

(67) See, e.g., In re The Warrego Election Petition (Bowman v. Hood) (1899) 9 QLJ. 272, at
P-278; Delane v. Hillcoat (1829) 9 B. & C.310, at p.313 (109 ER. 115, at p.116]; Erskine
May, Treatise on the Law, Privileges, Proceedings and Usage of Parlisment, 16th ed.
(1957), p.214.
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i2 nstity, eler onl ce upde, jght of the
Commonwealth?
At the time of the adoption of the Constituﬂon, the British Crown was generally perceived
to be one and (68). This was in 5.2 of the Commonweaith of
Australia Constitution Act 1900 (Imp.)  which pressly p that the “provi of this Act® -

which included a section(69) setting out the Constitution - *shall extend to Her Majesty's heirs
and successors in the sovereignty of the United Kingdom”. In the context of that perception of
the unity and indivisibility of the British Crown, the phrase “office of profit under the Crown® in
5.44(iv) of the Constitution would have been understood, at the time of the establishment of the
Commonwezlth, as referring to any office of profit under the British Crown regardless of
Tocation or distinctions between different governments within the then British Empire.

gelgrap

‘The words of par. (iv) of s.44 and of the final qualifying paragraph of the section (which
relates to par.44(iv)) confirm that the reference to “"the Crown® was intended to be understood in
that broad general sense. If, for example, the reference to “the Crown® in s.44(iv) was intended
to be read as a reference to the Crown in right of the Commonwealth on]y, the words "out of any
of the of the C in lhc b-section would be sury . More i y
the express provi in the final paragraph that par. (iv) "does not apply 10 the office of any of
the Queen's Ministets of State for the Cummnnwcallh or of any of the Queen's Ministers for a
State® makes plain that the relevant words of par. (iv) were intended to be construed as prima
facie applicable to an office of profit under the Crown regardiess of whether the office in question

related to the g of the C or to the g of a State.

The development of the full lndepcndence and sovereignty of nmons such as Australia,
Canada and New which their allegl: 10 the § of the
Crown of the United Kingdom made it itable that the law gnize that the British
Crown has a "distinct and independent” capacity in each of its relationships wnh the dxrferenl
polities which make up the Commonweahh(m) That P also
of

(68) See, g, Amalgamated Socicty of Ej v. Adelaide Si ip Co. Ltd. (“the

Engincers' Case’) (1920) 28 C.L.R. 129, at p.152.

©9) s9.
(70) See, e.g, Reg. v. Foreign Secretary; Ex parie Indian Association of Alberia (1982] Q.B.

892, at pp.928-935.
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the content or opemlan of some ot xhe provislons of uze Constitution so that they accord with
the realities of and i ips(71). It is,
however, unnecessary 10 pursnc that subject for the purposes of the present case since it is
apparent that no such adjustment could legitimately transform s.44(iv) from a provision which was
clearly intended to encompass the holding of an office of profit under the Crown in right of either
the Commonwealth or a State into one which applied only to the holding of an office of profit
under the Crown in right of the Commonwealth.

A the second sub on behalf of Mr Cleary fails,

Did Mr. Id e reles Lt
The writ for the by-clection was issued by the Speaker of the House of Representatives(72)

on 9 March 1992, Its command was addressed to Brian Field Cox, the Electoral
Commissioner(73), and specified the following dates:

For the CLOSE OF THE ROLLS: 16 March 1992
For NOMINATION: 20 March 1992
For TAKING THE POLL: 11 April 1992
For the RETURN OF THE WRIT: on or before
17 June 1992

In the event, those dates were all observed, The scrutiny and counting of votes commenced after
the close of the poll on 11 April 1992, The counting of votes was completed on 22 April 1992
with the distribution of preferences to the stage where all candidates other thap Mr Cleary and
Mr Kardamitsis had been (74). At that stage, Mr Cleary had a total of 41,708 votes which
tepresented 65. 7% of the total number of unrejected or valid ballot-papers. On 23 April 1992,
the Acting Divisional Returning Officer declared Mr Cleaty 1o be elected as the member of the
House of Representatives

(71) See, e.g., Nolsn v. Minister for Immigration and Ethnic
Affairs (1988) 165 C.L.R. 178, at pp.185-186; Street v. Queensiand Bar Association (1989)
168 C.L.R. 461, at. pp.505, 525, 541, 554, 572.

(72) See Constitution, £.33.

(73) Sce the Electoral Act, 55.18, 21.

(74) See, generally, ibid,, 5.274(7).
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for the Division of Wills(75). On the same day, the Acting Electoral Commissioner certified in
writing on the writ the name of Mr Cleary as the clected candidate and returned the writ to the

Speaker(76).

As has been foned, Mr Cleary resig from the Victorian Education Department
effective as from 16 April 1992, That means that he held an office of profit under the Crown at
the time the writ for the by-election issued, at the time he was nominated as a candidate and at
the times when voting in the by-election took place, when the poll.closed and when the scrutiny
and counting of votes commenced. On the other hand, he had relinguished any omce of profit
under the Crown a week before ing was p by the of p The

fon arises wh in those $.44(iv)'s provision that a person who holds an
office of profit under the Crown "shall be incapable of being chosen® as a member of the House
of Representatives precluded Mr Cleary from being validly declared to be elected as such a
member,

It is argued on behalf of the pclilioner that the process of *being chosen' to which s.44(iv)

refers is an ongoing one which with the of and finishes efther
when all votes bave been cast on the day the poll is held or when the result of an election is
declared and the writ is returned. Disqualification is so the ds, if a

person holds an office of profit under the Crown at any time during the course of that process.

In contrast, it is argued on behalf of Mr Cleary that the words *being chosen*® are, in their context

in s.44, synonymous. with “being elected* and (hal, for the purposes of the seclion, 8 person is
g is

chosen or elected as a member of the House of R only when
the poll declared and the writ o) 5, there is force in each of those
Ulti I have come to the conclusion that the words “incapable of

being chosen* in 5,44 should be construed as meaning not capable of becoming the chosen member
by being declared clected at the termination of the election process. I turn to explain my reasons
for that conclusion,

As a matter of mere language, the wcrds *being clzosen' are clcarly wpable of referring
to the whole process of clection with and g with either the
declaration of the poll or the retura of the writ ("the wide ion®). They are, also
capable of being construed as tefcrring to the declaration of the poll which represents the final
step in the for ch the member of the Parliament (“the narrow
eonstmction') Until that stage is reached and that final

(75)  ibid, 5.284.
(76)  Ses ibid., 5.284(4).
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step is taken, events can intervene which preclude the candidate who will, when counting is
completed and preferences are (to the extent , have an of
votes from ever being actuatly elected as a member of the Housc of Reprcscnmives. Most
obviously, he or she can die, Alternatively, if a disqualifying event under s.44 of the Constitution
intervenes, the disqualified person cannot be validly declared duly elected at a time when he or
she is disqualified(77).

Considerations of content and of context scem to me to favour the narrow constuction.
The provisions of .44 do not represent a code determining which citizens are and which citizens
are not qualificd 10 be elected to the Parliament. Legislative power to determine the qualifications
of members of the Parliament is conferred upon the Parliament itself by virtue of the combined
operation of ss.34, 51(oxvi) and 16 of the Constitution. What s.44 does is to impose an
overriding disqualification of any person who comes within its terms yegardless of whether the
Parliament thinks (or sccks 10 enact), in the context of and
that disqualification is unjustified. Such an overriding dlsqun)if cation pravision should, in my
view, be construed as depriving a citizen of the democratic right to seek to participate directly in
the deliberations and decisions of the national Parliament only to the extent that its words clearly
and unambiguously require.

Moreover, in the construction of a constitutional provision such as 5.44, “the purpose it
seeks 10 attain must always be kept in mind” (78). That purpose is essentially to ensure that the
i of the Parli is P for the di ge in the interest of its

functions as the leg of.a fre¢ and ind pendent nation under & Constitution which adopts
the Cabinet or Westmi! system of parli y but Is otherwise structured upon
the inc of a separation of legl i and jndicixl powers, As one would expect in

the Constitution of a country whose population consisted (by 1900) largely of immigrants or the
descendants of immigrants, the disqualification provisions of 5.44 look solcly to present allegiance,
status and interests. Subject to one exception, the verbs of the section are all in the present tense:
*is", *holds®, "has®, *docs not". The exception is the critical verbal phrase which is in the future
tense: "shall be incapable’. Clearly, the section is directed to the imposition of minimum
which, reg: of the views of the Parliament, a citizen must satisfy during the
penud in which ke or she is actually a senator or a member of the House of Representatives.

(77) See, ¢.g,, Quick and Garran, The A < ion of the A ian C
(1901), at p.491.

(78) In re Webster (1975) 132 CL.R., per Barwick CJ. at p.278.
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‘The sationale of the disqualification of a person from of the C
Parliament by reason of the holding of an office of profit under the Crown itself supports the
narrow construction of the relevant words of s.44(iv). That rationale is that, subject to the
important qualifications flowing from the adoption of the Cabinet sysiem of government (79) , it
is undesirable that & person be subjected to the possibly conflicting responsibilities and loyalties
and the potential for abuse of power or opportunity which may be involved in, or flow from,

bership of the national P and the holding of an office of profit under the
Crown. Implicit in it isa perception of the need to preserve the f and indep of the
Parliament and to limit the control or of the (80). None of those

potential disadvantages or dangers arises until a person actually “holds both positions, that is to
say, until after he or she is declared elected as 2 member of the Parliament.

There are, of course, practical considerations which favour the preclusion of a person who
is disqualified from becoming, or sitting as, a member of the Parliament from nominating as a
candidate or having bis or her name included on the ballot paper. It is however, arguable in
relation to some of the disqualifying provisions of 5.44, that the preferable approach would be to
permit or even | P in the poll at least in circumstances where it is plain, or
where it lies within. the competence of the particular person to ensure, that a candidate will not
be disqualified from being chosen as a member of the Parliament at the time when he or she will,
if successful on the poll, be declared to be clected. Thus, as regards disqualification under 5.44
by reason of the holding of an office of profit under the Crown,. it has long been recognized that
it would be against the national interest and unfair, if the comparatively large percentage of the

total employ yed in the or State Public Services(81) were able
to stand as candidates for election. to the nati Parli; only if they pl forfeit the
security and of their respectit i Accordingly, one finds provi in both

Commonwealth and State legislation aimed at enabllng a public servant to resign 1 his or her office
1o stand for Parliament while being assured that, in the event of not being elected, he or she will
be entitled to(82), or

(79). See Constitution, 5.64.
(80) See, e.g., Erskine May, op.cit., pp.200-202.

81 Currently, more than 10%: Sce. A Bureau of ics, Canberra, March quarter
1992, ABS catalogue Nos 3101.0, 6248.0.

(82)  Sec, e.g, Public Service Act 1922 (Cth), $5.47C, 82B.
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entitled to seek(83), full reinstatement. There is suzely much to be said for the view that 8
procedure such as the taking of leave without pay or other Y
when it is apparent that the person concerned will ultimately be elected is a preferable one to the
rather devious p dure of an of app in the context of a persisting
rclalionship and entitlement to resume the i it at the poll(84).

it appears to me that, within the context of 5.44's disqualification of a person actually becomlng,
or sitting as, a member of the Parliament while holding an office of profit under the Crown, it
should be competent for the Parliament to determinc whether, and if so on what terms, a person
holding such an office should be allowed to participate at all as a candidate in the electoral
process. In that regard, it is relevant to note that the first Parli of the C

considered it to be its function to address and determine the question whether a candidate should,
at the time of nomination, be qualified under the Constitution to be actually clected as a member
of the Parliament. Sections 94 and 95 of the Commonwealth Electoral Act of 1902 provided:

"94. No person shail be capable of being elected as a Senator or a Member of the House
of Representatives unless duly nominated.

95. To entitle a person to be nominated as a Senator or a Member of the House of
Representatives he must be qualified under the Coastitution to be elected as a
Senator or a Member of the House of Representatives.”

Section 162 of the current Electoral Act reproduces the ofd 5.94, The old .95 is not reproduced
in the current legislation.,

It should be mentioned that counsel for the petitioner placed considerable reliance upon
the decision of the Queen's Bench Division (Wright and Bruce JJ.) in Harford v. Linskey(85).
That case concerned a local election under the ipal Cory ions Act 1882 (U.K.) which
provided in 5,12 that a person i ina with the of the b gh “shall
be disqualified for being elected and for being a councillor”. After the candidates had been

(83) See, e.g, The Coastitution Act Amendment Act 1958 (Vict.), 5.49.

(84) A procedure such as the latter one is arguably more objectionable
in a casc where the entitlement to resume the appointment is, as in the case of the
Victorian legislation, subject to a government discretion.

(85) [1899] 1 Q.B. 852.
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nominated, and before the polling day, an objection was lodged to lhe petitioner's nomination on
the grounds that he was insucha g the fact that the petitioner
could have assigned’ his interest in the contract to a third party before polling day, the court
upheld the objection and subsequent disqualification, declaring that it was "safest to hold* that "a
person, who at the time of momiination is disqualified: for election ... is disqualificd also for
nomination® (86).

The decision in. Harford v. Liaskey seems to me, however, to be remote from, and quite
unpersuasive in relation to, the guestion of the proper construction of 5.44 of the Australian
Constitution. For one thing, the relevant words of s.44(iv) differ from those which were in issue
in lhe English case. For another, the wording of 544 was settled by the framers of the

before the of the English Divisional Court and was adopted by the people

ot five of the six Australian Colonies before any report of that decision would have been available.

in this country. More important, "no real analogy® (87) can be drawn between the purpose and

ion of a provi such as 5.44 of the Australian Constitution and a statutory

, snch as that in Harford v. Lm:kcy. intended to regulate the conduct of a local

govcmmcm election. As Scdgwick pointed out in his classic text on constitutional construction(
a8y

*Another considemlon will impress itself still more t‘ombly on. the minds of those who
are called to with the interp of law.
Statutes can and do enter into the details of our daijly transactions; they can and do
prescribe minute directions for the control of those aff by them. C on the
other hand, from the nature and necessity of the case, in many instances go little beyond
the mere of general princip and it is i ible, and would lead to endless
absurdity, to endeavour to apply 10 & declaration of principles the same rules of
construction that are proper in regard to an enactment of details. In regard to a statute,
the general duty of the judge is that of 8 di power, 0 in and to obey the
will of a superior; in regard to a constitution, his functions are those of a co-ordinate

(86)  ibid., at p.858.
(87)  Sce In re Webster (1975) 132 CL.R., per Barwick CJ. at pp.278-279.

(88)  Txe Interp and & of Statutory &ud Counstitutionsl
Law, 2nd ¢d. (1980), p.4i7.
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authority, to ascertain the spirit of the fundamental law, and so 1o carry it out as to avoid

a sacrifice of those interests which it is designed to protect.”

A local g provision such as that in Harford v. Linskey performs the
function of p. ibing the detailed to be in respect of the local elections to
which it apphm. In eomrnst, 544 is, as has been mentioned, an overriding disqualification

ina which envisages and emp lhc future by the
Parliament of leglslalion settling such detailed (89). of
convenicnce and of what is "safest™ which influenced the English vaisional Court in Hnrford v.
Linskey are appropriate to be taken into account by the Parliament in enacting, and by the courts
in construing, such legislation. They do not, however, provide any basis whatever for an expansive
of an whose is ly to confine the
democratic rights of many citizens and to rcsu'ict the Iegislative powers of the Parliamenu

It follows from what has been said above that 5.44(iv)'s provision that a person who holds
an office of profit under the Crown shall be incapable of being chosen as a member of the House
of Representatives should be construed es applicable only to the case where a person holds such
an office at the time when he or she becomes elected by the declaration of the poll. Otherwise,
the extent, if at all, to which the holding of an ofr ce of profit undcr the Crown should preclude
a citizen fmm being or parti in process is a matter
for the Parliament. That being so, Mr Cleary was nol disqualmed by the operation of 5.44 of the
Constitution.

TIhe Electoral Act, 55,162 and 170(1)

No direct reference was made in the argument of the present case to the provisions. of
either s5.162 or 170(1) of the Electoral Act. It appears to me, however, that the question whether
Mr Cleary was "duly elected” cannot be without refe to them. R ly, they
provide:

*162. No person shall be capable of being elected as a Senator or a Member of the
House of R unless duly

(89) See, e.g., Constitution, 55.29, 30, 31, 34,
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170. (1) A nomination is not valid unless, in the nomination paper, the person
nominated:

) declares that:

@) the person Js qualified under the Constitution ... to be
elected as ... a member of the House of Representatives™. (emphasis
added)

The case stated does not set out the details of what appeared in Mr Cleary's nomination
paper. Presumably, at the time of nomination, he believed that he was qualified under the
Constitution to be elected as a member of the House of Representatives and declared ta that
effect in the nomination paper. The effcct of what has been written above, however, is that he
was not so qualified until he gned his with the E ion Department.
In these ci iously arises “whether he was "duly nominated® for the
purposes of 5.162, 'rhe answer to that question would seem to depend upon whether the
provisions of 5.170(1) arc formal only, in the sense that their requirements will be satisficd and
a person will be *duly nomlnaled' for the purposes of 5.162 if the nomination papers contain the
g that, by reason of innocent mistake, the declaration is

€erroncous,

If the outcome of the case depended upon my conclusion about whether Mr Cleary's
lection was by the i of $5.162 and 170(1) of the Electoral Act. 1
should have thought it necessary to extend to the parties the opp ity of making submi
about the effect of those p in the ci of this case. A majority of the Court is,
however, of the view lhat Mr Cleary was disqualified by the direct operation of s.44(iv) of the
Constitution in any event. In these ci it would iously be a waste of time and
money to invite such. submissions. It would, however, be inappropriate for me to express a
conclusion about the effect of ss.162 and 170(1) in circumstances where that particular question
was not addressed in the argument of the case.

S O, R IS
‘The q whether Mr Del and Mr K itsis were disqualified by 5.44 of the

Constitution only arises if the question whether Mr Cleary was disqualificd is answered in the
affirmative, If Mr Cleary was not disqualified, the fact that either or both of Mr Delacretaz and
Mr Kardamitsis were would mot have the effect that Mr Clearys election was invalidated.
However, in a context where my conclusion that Mr Cleary was not disquatified is subject to the
possible effect of 5,162 and 170(1) of the Electoral Act and is, in any event, a dissenting one, it
is appropriate that I indicate my views in relation to the status of Mr Delacretaz and Mr
Kardamitsis.
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iti that Mr De}, and Mr K: ff cach came, at relevant
times, wlthin s.44(i)’s disqualification of any person who “is a snbject or a citizen or entitled to
the rights or privileges of a subject ar a citizen of a foreign power®. Obviously, and this was not
disputed, those words must be read down to some extent. Otherwise, to take an extreme
hypothetical cxzmple, it would fie wmﬂn the power of a forcign nation to disqualify the whole of
the P by conferring upon all of its members the rights and
privileges of a citizen of that nation, The reason why that is 50 is that 5.44() refers only to being
“entitled" to the rights or privileges of a subject or a citizen of a forelgn power and not to the
assertion or acceptance of those rights, The real question on this aspect of the case fs how the
words of the sub-section should be read down to avoid such obviously objectionable and
unintended consequences.

Section 44(i)'s whole purpose is to prevent persons with foreign loyalties or ohllgallons
from being bers of the Parl The first limb of the sub-section (i.e. *is under
any of allegii i or ad to & foreign power") involves an

clement of acceptance or at least acquicscence on the part of the relevant person(90). In
conformity with the purpose of the sub-section, the second limb (i.e. "is a subject or. a citizen or
entitled to the nghts or privileges of a subject or citizen of a foreign power®) should, in my view,
be as a similar mental element with the result that it applies only
to cases where the relevant status, rights or privileges have been sought, accepted, asserted or
acquiesced in by the person concerned. The effect of that construction of the sub-section is that
an Australian-born citizen is pot disquafified by reason of the second lmb of s.44(i) unless he or

she has asserted, or in, the relevant relationship with the foreign
power, The position is. more difficult in a casc such as the present where the ulauonshlp with the
foreign power existed before the {or isition) of A ip. In such
a case, what will be involved is not the acquisition or for lhc urp of 5.44, of
the relevant relationship with the foreign power but the reli ish of it
It does, however, seem to me that the purpose which 5.44 secks 1o attain and which "must always
be kept in mind* (91) would not have the from p ion at the

highest level in the political life of the nation of any Australian citizen whose origins lay in, or
who has had some past association with, some foreign counuy which asserts an entitlement to
refuse to allow or recognize his or her genuine and iation of past allegk:

or citizenship.

(90) See Nile v. Wood (1988) 167 C.LR. 133, at p.140.
(91) In re Webster (1975) 132 CLR,, at p.278.
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A and i g that ip of & country is ordinarily a matter determined
by the 1aw of that eoumry(?l), the qualifying ¢lement which must be read into the second limb
of 9.44(i) extends not only to the acquisition of the disqualifying relationship by a. person who is
already an Australfan citizen but also to the retention of that relationship by a person who- has
subsequently become an Australian citizen, A person who becomes an Australian citizen will not
be withia the second limb of 5.44(f) if he or she has done all that can reasonably be expected of
him or her to extinguish any former relationship with a foreign country to the extent that it
involves the status, rights or privileges referred. to in the sub-section.

Mr Kardamitsis has been an Australian citizen since 12 March 1975 upon which day he

surrendered his Greek passpon 10 the Australian government and took an oath of allegiance that

the words * g all other allegi: . Since then he has taken three further oaths

of allegiance to this country, twice as a councillor and once as a Justice of the Peace.

Nonetheless, he remains a Greek national under the law of Greece. Under that law, his Greek

will only be di if, in the words of the case stated, "he obtains the approval of

the appropriate Greek Minister”, The case has been argued on the basis that, apart from applying

for that "approval®, Mr Kardamitsis had, at relevant times, done all that he could do to relinquish

and extinguish his Greek nationality and allegiance and the rights and privileges flowing from such
nationality and aliegiance.

The formal ceremony which culminated in the grant of Australian citizenship to Mr
Kardamitsis included, as has been indi d, a public of allegis to any country
other than Australia and an oath of allegiance to the sovereign of this country. Involved in it was
a clear rcp ion by the A and people that, provided it was made

ly and without {on, that pubhc and oath of allegi; for
the purposes of the (:onstitnlion and other laws ot‘ this country, the final severing of formal

ties and the with were y to become a full and
equal member of this nation. ln the context of that clear and of Mr K i
years of A it would not be seasonable to expect him now to make
an application to a Greck Minister for the exercise of what would appear to be a discretionary
power 10 app or d the di ge of the Greek nationality which he had unreservedly
renounced in the manuer spcmﬁed by this country at the time he bwame an Auwstralian citizen.
Implicit in such an application would be an of the of

92) See, e.g. R. v. Burgess; Ex paric Henry (1936) 55 C.L.R. 608, at pp.649, 673.
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that Greek nationality and, more i 1! of, and t0, the
discretionary authority of the relevant “Greek Minlsler to decide whether it should or should not
be discharged. In my view, Mr Kardamitsis had, on the material before the Court, done all that
he could reasonably be expected to do for the purposes of the Constitution and laws of this

country to and exti; bis Greek and any rights or privileges flowing from
it. A ingly, on that ial, hc bad, for the purposes of s.44(i) of the Constitution,
i inguished bis p with Greece to the extent that it would represent

and
a cause of disqualit' ication.

The statvs of Mr Delacretaz is more difficult. If the matter had been for me alone, 1
would have preferred to refrain from expressing a concluded view about it in circumstances where

the material before the Court is somewhat sketchy and where Mr D was not
at the hearing, Since the other members of the Court have dealt with the question, howcver. it
is desirable that I indicate that, in a context where the onus of g that an A i

citizen is disqualified by s.44(i) from full participation in the national govemmem clearly rests on
the person who asserts it, I do not think that the material before the Court is adequate to found

a fusion that Mr Di has not taken ali steps 1o his Swiss
i p and allegi: and to any rights and privileges flowing from that citizenship.

Mr Delacretaz has now been an Australian citizen for more than thirty years. It is not
suggested that, in all that time, he has done anything which constituted an assertion or

of Swiss or i or that he has been otherwise than completely
and solely ona! to Australia. Nor, subject 10 the qualification mentioned below, is it suggested
that he has not done ail that he could be to do to extinguish Swiss citi;

and allegiance and to renounce any rights or pnvileges flowing therefrom. The qualification is
that, under Swiss law, Mr Delacretaz remains a Swiss citizen. He must make a formal demand or

request to the Swiss government before his citi: ip will be rel or i under that
law. This he has fajled 1o do.

The case of Mr Delacretaz differs from that of Mr Ki is in that the before
the Court indicates that Mr Delacretaz is, under Swiss law, entitled to be released from Swiss
citizenship if, as is the case, he has no resi in and has acquired another
nsuonalny There is no mi: invol That ial does not, , disclose

the precise procedute to be followed in making the relevant demand or request for extinguishment
of Swiss citizenship or whether that demand or request involves, as one would expect it to, an at
least implicit assertion or of the of the of that
citizenship. Such am assertion or acknowledgment would, in my view, be inconsistent with the
public and ungqualified renunciation of allegiance to any country other than Australia which Mr
Delacretaz
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made &5 part of the formal ceremony pursuant to which he became an Australian citizen.

It must be stressed that the question. whether Mr Delacretaz has taken all reasonable steps,
to i Swiss p and allegl ls not being asked tor the purposes of Swiss law. It
is being asked for the purp of the if Mr Del had
become an Australian citizen only yesterday, I would have been of the view that §t was reasonable
10 expect that he take the formal steps necessary to terminate his Swiss cmzcnship undcr Swiss
law. However, in a context where more than thirty years of hav
& public renunciation of allegiance to any country other than Australia and the sweanng of an
unqualified oath of allegiance to the Sovercign of this country in full compliance with the

by the A authorities, it appears to me that it would be quite wrong

ln conclude lhal, for the purpos&s of our law, Mr Delacretaz should now be expected to assert or

f Swiss p so that it can be terminated for the purposes of

Swiss law. On lhe mateﬂnl before the court, Mr Delacretaz had, by the time of the by-election,

done all that could reasonably be expected of him, for the purposes of the law of this country, to

terminate any ties with any country other than Australia. Accordingly, he was not disqualified by
8.44(i) of the Constitution.

CONCLUSION

I would answer question (a) of the case stated as follows:

Subject to the possible effect of s5.162 and 170(1) of the Commonwealth Elcctoral Act
1918 (Cth), the fisst respondent was duly elected at the by-election,

In view of the answer which I would give to q (a), it is that T answer
questions (b) and (c). The parties are agreed that question (d), which relates to costs, should not
be answered..
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DAWSON J. 1 agree with Mason, C.J., Toohey and McHugh JJ., for the reasons which they give,
that the first respondent was, until he resigned his position as 2 teacher in the Victorian teaching
service, the holder of an office of profit under the Crown within the meaning of s.44(iv) of the
Constitution and that he was, therefore, incapable of being chosen as a member of the House of
Representatives in the by-election for the Electoral Division of Wills. 1 also agree with Mason
C.J., Toohey and McHugh JJ., for the reasons which they give, that, as a result, the by-election
should be declared absolutely void under 5.360(1) (vii) of the Commonwealth Electoral Act 1918
(Cth).

1 desire only to add some comments on the position. of the second and third respondents.

At common law, whether or not a person is a subject or citizen of a foreign State is a
that is lly to be by to the icipal law of that foreign
Slalc(93) The International Court of Justice held in the Noticbohm Case(94) that where there
are competing claims made under different municipal laws, the nationality to be atiributed to a
person as a matter of international law is his "real and effective nationality®, this being determined
by the "stronger factual ties between the person concerned and one of the States whose nationality
is involved® (95). The test under international law does not, however, assist in the present case
which involves the proper construction of 5.44(f) of the Constitution. I agree with Mason C.J.,
Toohey and McHugh JJ., and with Breanan J., that 5.44(i) should not be given a construction that
would result in some A citizens being irremediably incapable of being elected
to either House of the Commonwealth Parliament.

Putting to one side extreme of foreign nati or citi being foisted
upon persons against their will, a person who is a subject or citizen of a foreign ‘State by virtue
of the

(93) See R. v. Burgess; Ex parte Henry (1936) 55 CL.R. 608, per Latham CJ. at p.649, Dixon
J. at p.673; Oppenheimer v. Cattermole (1976) A.C. 249, per Lord Hailsham of St.
Marylebone at pp.261-262, Lord Pearson at p.265, Lord Cross of Chelsea at p.267, Lord
Salmon at p. 282, Stoeck v. Public Trustce [1921) 2 Ch. 67, per Russell J. at p.82, See also
the A case (L v. G 1a) [1955) 1.CJ. 4, at pp.20, 23; Art.2 of
the Convention on Cenain Questions Relating to the Conflict of Nationality Laws, 12
April 1930, 179 Lesgue of Nations Treaty Series 89,

(94) [1955] L.CJ, at pp.22-24.
(95) ibid,, at p.22.
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municipal law of that State will not be incapable of being chosen or of sitting as & senator or a
member of the House of Representatives.if he hu taken all steps that could reasonably be taken
to renounce that foreign or cit p. What is. will depend upon the
circumstances of the case, It will depend upon such matters as the requircments of the foreign
law for the renunciation of the foreign nationality, the person's knowledge of his foreign nationality
and the circumstances in which the foreign nationality was accorded to that person. Thus. the
refusal of a foreign to cise a di to allow a person to relinguish his foreign

y need not the person from being capable of being chosen or of
sitting as a senator or a member of the House of Representatives. Further, if the foreign law does
1ot permit & person to relinguith his foreign nationality then there are obviously no steps, save
for unilateral. renunciation, which that person can reasonably take to do so and, therefore, that
person will not be preciuded by reason only of that foreign nationality from being capable of being
chosen or of sitting as a member of either House of the Commanwealth Parliament.

There is no dispute that, under Swiss law, the second respondent was at all relevant times
2 citizen of Switzerland or that, under Greek law, the third respondent was at all relevant times
a Greek national. When the second and third respond: became citizens they
renounced their allegiance to their former countries but this did nor result in their foreign
nationality being relinquished under the law of those countries. There were steps which both the
second and third respondents could reasonably have taken under the laws of those countries in
order to relinguish their foreign in with those laws. Iagree, therefore, that
the second and third respondents were incapable of being chosen as members of the House of
Representatives in the Wills by-clection.

For these reasons I would answer the questions reserved in the manner proposed by Mason
C.J., Toohey and McHugh JJ.
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GAUDRON J. I agree with Mason C.J., Toohey and McHugh JJ., for the reasons that their
Honours give, that the first respondent was incapable of being chosen as a member of the House
of Representatives in the 1992 Wills by-clection and that by-election should be decl

void, Accordingly, I would answer lhe questions rescrved in the case stated in the manmer
proposed by their Honours.

It is appropriate that I state my views as to s.44(i) of the Constitution in its application
10 the second and third resp That p the election to either Housc of lhe
Partiament of *[ajny person who ... [{]s under any ack of
adherence to a foreign power, or is a subject or a citizen or entitled to the rights or privileges of
a subject or a citizen of a foreign power™. It is said that the sccond and third respondents are,
respectively, citizens of Switzerland and of Greece or cntitled to the rights and privileges of
citizens of those countries because their laws recognize them as their citizens.

The facts concerning the second and third respondents are set out in the joint judgment
of Mason CJ., Toohey and McHugh JJ. It is necessary only to observe that they are Australian
citizens, each havlng been namralized after migrating from the country of his birth: the second

Mr ized on 20 April 1960 pursuant to the Nau’anxllly and
citizenship Act 1943 (Cih) ('llw 1948 Act®) a5 it then stood; Mr Ki is, the third
was naturatized on 12 March 1975 p to the A jan citi; ip Act 1948 (Clh) ("the
Citizenship Act®) as the 1948 Act had then become.

It is convenient to turn first to the position of Mr Kardamitsis. In 1975, when he was

i the Citi: Act provided for the acquisition of Australian citizenship by
naturalization, taking effect, in the case of those: who were required to take an oath or make an
affirmation of allegiance, from the taking of that oath or the making of that affirmation ard, in
other cases, from the date on which the Minister granted a certificate of Australian citizeaship(96)..
Mr Kardamitsis fell into the first category and he swore or affirmed his allegiance - it is not clear
which - as then required by the Citizenship Act.

When Mr K is was d, the oath of i was to be sworn or the
affirmation made *in the manuer provided ... and

(96) Section 15(1). The persons who were not required 1o take aa oath or make an affirmation
comprised children included on the certificate of naturalization of a parent or guardian,
persons who were under sixteen years of age and those falling within 5.14(2), namely
persons whose parents were Australian citizens.
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in accordance with the form ined in 2" (97). Nothi ly turns on the
requirements as to the manner of taking the oath or making the aﬂ' rmanon. ‘The oath and
affirmation set out in Sched.2(58), commenced with these words:

°I, AB., ing all other and ly promise and
declare

The form of oath and affirmation required by the citizenship Act, as it stood in 1975, was
introduced in 1966 when s.11 of the Nationality and Citizenship Act 1966 (Cth) (“the 1966 Act*)
amended the Second Schedule to the 1948 Act *by inserting afier the letters 'A. B. ... the words

g all other allegi . At the same time, 512 of the 1966 Act introduced the Third
schedule conmining the form of oath and afﬂmalmn required in the case of women wishing to
be. reg: as British subji without ci p(99). That also involved the renunciation of

all other allegiance. The Second and Third Schedules which were then enacted were substamially
re-enacted as Sched.2 and Sched3 in 1973 when extensive amendments resulted in the
transformation of the 1948 Act into the Ci p Act. 3 was rep in 1984(100).
The renunciation of all other allegiance remained pan of the oath and affirmation required for
natusalization until 1986(101).

(97)  s.15(1) of the Citizenship Act.

(98) Note that, by 5.13(2) of the Acts Interpretation Act 1901 (Cth), the Schedule is deemed
to form part of the Act.

99) Section 9 of that Act i 8.26A which provided for the registration as a British
subject without citizenship of the wife of such a subject.

(100) s37of the A jan Citizenshif dment Act 1984 (Cth).

(101)  s.11of the A jan Ci ip A Act 1986 (Cth)..
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As at 1975 - indced from the enactment of the 1948 Act - the Citizenship Act made

for the of A 102) . F » apart from the forms of

oath and affirmation introduced in 1966 and subsmnually re-cpacted in 1973, it was silent, as it
had been since 1948, with respect to the renunciation by an Australian citizen of his or her
allegiance to a foreign country.

One other feature should be observed with respect to the Citizenship Act as it stood in

1975, It provided, in 5.17, that:

*An Australian citizen of full age and of full capacity, who, whilst outside Australia
and New Guinea, by some voluntary and formal act, other than marriage, acquires the
nationality or citizenship of a Country other than Australia, shall thereupon cease to be
an Australian citizen.”

(102) Section 18 provided for A

118

citizenship lo be made in the following situations: where the person was a fomgn national
and that nationality was acquired at birth, before 2 particular age or by marriage (s.18(1));
where the person became an Australian citizen by reason of the inclusion of his or her
name in the certificate of Australian citizenship of his or her parents or guardian (5.18(2));
where a woman acquired the foreign nationality of her husband after he had ceased to be
an Australian citizen (s.18(3)); where a person was born or ordinarily resident in a foreign
country and was not eatitled under the law of that country to its citizenship by reason of
his or her Australian citizenship (s.18(3A)). Subject to exceptions during wartime and to
prevent statelessness (5.18(5), (6)), the Minister had to register a declaration and thereupon
the person making it ceased to be an Australian citizen (5.18(4)). Section 18 of the 1948
Act was to similar effect. Section 18 o( the Citizenship Act as it currently stands provides
for a of of ip where an citizen over the age
of 18 is also a foreign national or was born or is ordinarily resident in a foreign country
and is not entitled under the law of that country to acquire its citizenship by reason of his
or her Australian citizenship (s.18(1)). The Mmister must, subject to subsections (5), (5A)
and (6), register. the (s:18(4)). ides that the Mini: shall
not register the declaration if she or he considers that it would not be in the best interests
of Australia to do so.
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The current position is much as it was in 1975, although it is not restricted to acts done outside
Australia(103). And there has been provision to the same general effect at least since 1920 when
the Nationality Act 1920 (Cth) provided, in .21, that:

"A British subject who, when in any foreign state and not under disability, by obtaining
a certificate of naturalization or by any otker voluntary and formal act, becomes
naturalized therein, shall thenceforth be deemed to have ceased 1o be a British subject.”

- Itis pted that, at law, a person could have dual citizenship or
allegianu(lm) Of course, the common law has been modified to the extent that statute law now
provides and, at least since 1920, has provided for the loss of Australian citizenship (in which I
include the status of British subject which we had prior to citizenship) by the acquisition of foreign
citizenship.

n heth

It is also pted that, at law, the for the purposes
of municipal Jaw, a person is a citizen or subject of a foreign country (more precisely, whether he
or she is to be treated as such) is, as a general rule, to be answered by reference to the law of
the country concerned(105). That approach is understandable if foreign citizenship has no
consequences for citizenship of the country whose courts are considering the matter or for the
rights ordinari ing to p of that country. But our legal system is not of that kind.
As has been seen, it has been the case, at least since 1920, that Australian citizenship can be lost
by the acquisition of foreign citizenship, And as appears from this case, it has been the position
since 1901 that an Australian citizen (including a British subject as we used to be) has been
incapable of being chosen or of sitting as a member of either House of the parliament if he or
she is a citizen of a foreign country or otherwise comes within s.44(i) of the Constitution.

(103) Sece 517 of the Citizenship Act as it currently stands.

(104)  See, with respect to the law of England, Op
v. Cattermole [1976] A.c. 249, at pp.263-264, 278-279‘ “Kramer v. Attorney-General [1923]
A.C. 528, 8t p.537.

(105) See, as to the position in Australia, R. v. Burgess;
Ex parte Henry (1936) 55 C.LR. 608, at pp.649, 673; Ex parte Korten (1941) 59
W.N,(N.S.W.) 29, at p.30. See, as to the position in the United Kingdom, Oppenheimer
v. Cattermole {1976] A.C., at pp.261-262, 266-267, 282; Stoeck v. Public Trustee [1921] 2
Ch. 67, at p.82.
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There is nothing novel in the proposition that & municipal court may, on grounds of
public policy, refuse to apply the law of another country, even in cases where, according to the
municipal law, the matter in issue is governed by the law of that other country(106)

Thus, it has been said, for example. that a court will not apply a foreiga citizenship law which does
not with norms(107) or which involves gross violation of human
nghls(lﬂa) And it lhe queslion bc whether Australian citizenship has been lost or the rights
p have been excl every of public
policy and eommonsense tells against the i and § of foreign law as
the sole determinant of that matter, However, that need not be considered in the case of Mr
Kardamitsis, His position, in my view, is governed by the Citizenship Act, as it stood in 1975,

It cannot be supposed that, in enacting the form of oath and affirmation introduced in
1966 and in substantially re-cnacting ll in 1973, the Parliament intended that the formal

ion of all other i g that it was sworn or affirmed, should

be entirely devoid of legal effect. Particularly is that 50 in a statutory context in which real imits

were imposcd on dual citizenship and a right to A p — albeit one that
was (109) — was exp gnized

Of course, an A t i law providing for the iation of foreign

citizenship could not, of itself, affect the position of a ized A under the 1aw of the

(106) Sce, generally, Attorney General (United Kingdom) v. Heinemann Publishers Australia Pty.
Lid. (1988) 165 C.LR. 30, at pp.49-50; Vervacke v. Smith [1983] 1 A.C. 145, at p.164;
Settebello Ltd, v. Bagco Totta and Acores [1985] 1 W.L.R. 1050, at pp.1056-1057; Williams
& Humbert Ltd. v. W, & H. Trade Marks (Jersey) Ltd, [1986) A.C. 368, at p.434,

(107) Oppenheimer v. Cattermole [1976] A.C., at p.277.

(108) ibid., at pp.278, 282-283. Ses also, as to the in which a pal court may
refuse to apply a foreign citizenship law during wartime on the grounds of public policy,
R. v. The Home Secretary; Ex parte L. (1945] X.S. 7, at p. 10; Lowenthal v. Attorncy
General (1948) 1 All ER. 295, at p.299.

{109) See, supra, fn.(102).

120



Sykes v. Cleary

Gaudron J

50.

country whose citi: ip he or she And s.44(i) of the Constitution may impaose limits
on the power to legislate with respect to foreign citizenship. But putting the constitutionat
question aside for the moment, the Parliament could enact a Iaw to the effect that foreign law
should not be decisive of the question whether, for the purposes of Australian law, a naturalized
Australian should be treated as a citizen of another country.

In a context in which the Citizenship Act, as it slood in 1975, made provision for the

Toss of A p on the acq of t‘omgn ciuzenslnp in the

circumstances set out in 5.17 and for the i ion of A the

requirement that an oath be sworn or an affirmation made renouncing all other nllchancc

necessarily carried, in my vicw, the implication that foreign law was not o be decisive of the

whether a ian who had foreign p was to be treated

as a citizen of as entitled to the rights and privileges of a citizen of the counlry then renounced.

And, in my view, that same context disclosed, also as a matter of necessary implication, the extent
to which regard was to be had to the law of that country if that question should arise.

Section 17 of the Citizenship Act, as it stood in 1975, placed real limits on, but by no
means cansmuted a complete bar to, dual citizenship. It did pot, for example, operae by
o ired by birth. There was, thus, nothing to preclude Mr Kardamitsis
from being a Greek citizen by birth and an Australian citizen by naturalization. In that context
and on the basis that the renuaciation of his allegiance to Greece was intended to have some legal
effect, the effect of the Citizenship Act, as it then stond, could only have been that the question
of his Greek citizenship or his entitlement to the rights and privileges of a8 Greek citizen, if it
arose under Australian law, was to be determined by reference to Greek law if, after renouncing
that allegiance, he, in some way, l‘easscrled citizenship of Greece, but otherwise was to be
answered on the basis that it had been Unfess d in that way, the
oath and affirmation required by the Ciuunshlp Act in 1975 (mdr.cd “from 1966 to 1986) and
which operated 10 confer Australian citizenship, was, to the extent that it involved renunciation
of all other allegiance, but an empty gesture.

It is necessary to deal with two matters to which some refereace has already been made.
The first is the question whether, in the Iighl of 5.44(i) of the Constitution, Parliament may validly
legislate to the cffect that I have said is necessarily to be implied from the terms of the
Citizenship Act, as it stood m 1975. It cannot be the case that, for the purpose of s.44(f), the
q of foreign ci p or to the rights and privileges of foreign citizenship is
one that is il iably to be by the ion of foreign law for, as Deane J. points oul,
in that event a fomgn power could disable the Parliament by conferring citizenship
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on all its members. But, in my view, the solution Is not to be found in reading down s.44(l):
rather, it lies in of the in which foreign taw should be applied o
determine questions arising under the subsection. And, on the same basis, the quession of
legislative power Is one which requires identification of the circumstances in which foreign law may
be disregarded, Whatever limits on legislative power are imported by s.44(i), it does not, in my
view, limit the power of Parliament to provide to the effect that, if prior foreign citizenship has
been in pii with A ian law, the law of the country concerned should not
be applied for any purpose with A law, 1 g the of any
question arising under 5.44(f) itself, unless that prior citizenship has been reasseried.

The second matter concerns the amendment of Sched.2 in 1986(110), removing
the of other allegh from the cath and affirmation of alleglance sequired for
once it is pted that the Citi p Act, as it stood in 1915, involved a
directive to the effect already indicated, it follows that, for all purposes of Australian law, Mr
Kardamitsis had a right to have any question of his Greek citizenship or his entitlement to the
rights and privileges of a Greek citizen determined on the basis that citizenship was effectively
renounced and that, only if he reasserted it in some way, would the question be answered by
reference to Greek law. By virtue of 5.8(c) (111) of the Acts Interpretation Act
1901 (Cth) that right was not affected by the amendment of Sched.2 in 1986.

The material does not reveal anything which suggests that Mr Kardamitsis has,
in any way, reasserted citizenship of Greece. Given that what {s at stake is the right to participate
in the democratic process as a member of Parliament — a right ordinarily attaching to citizenship
- the onus of g that he did anything of that kind must lic on the party asserting it
112).

(110)  See, suprs, fn.(101),

(111)  Section 8(c) provides that “[w]here an Act repeals in the whole or in part a former Act,
then unless the contrary intention appears the repeal shall not ... affect any right privilege
blig or liability acquired accrued or under any Act so repealed®. Also note

that by s.13(2) the Schedule is deemed to be part of the Act.

(112)  See, with respect to the onus and standard of proof in United States denaturalization
proceedings, Schaciderman v. United States (1943) 320 U.S, 118; Kiaprott v. United States
(1949) 335 U.S. 601; Kungys v. United States (1988) 485 U.S. 759.
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That being s0, for the purposes of 5.44(i) of the constitution, Mr Kardamitsis is neither a Greek
citizen nor a person entitled to the rights and privileges of a Grecek citizen,

‘The provisions of the 1948 Act under which Mr Delacretaz was naturalized were different
in a number of respects from those in the Citizenship Act, as it stood in 1975. Importantly, and
as already indicated, the oath or affirmation of allegiance required by the 1948 Act, as it stood in

1960, did not involve the ion of prior allegi Despite this, Mr Delacretaz, in fact,
formally all other as a preliminaty to taking the oath which resulted in his
naturalization(113).

It appears from the second reading speech for the Nationality and Citizenship Act 1966
(Cthk) (which introduced the form of oath and affirmation lnvolving renuncintion of all other
allegiance) that, for some time past, lherc hnd been a “practice of req; (g
nllegnanoe to their former i and pm of the
ceremony” (214). It is clear from Mr Dclacrctxz natutalization certificate that is what happened
in his case.

As already indicated, the issue that arises with respect to s.44(i) is, in my view, whether
and to what extent foreign law should determine its effect in any particular situation. Given its
terms and purpose, regard must, I think, be had to foreign law in any case where nothing has been
done to foreign ci ip or, if d, it has, in some way, been reasserted. But,
again because of its terms and purpose, regard should not be had to foreiga law if reasonable steps
have been taken to renounce other allegiance, save, of course, where reasserted. Leaving

aside, where steps have been taken to foreign all
arising under 5.44(i) should, in my view, be answered on the basis that those sleps achieved their
. That 00 reading down of 544(i), although it may have the same result:
rather, itis to spell out the process involved in determining its effect in a particular case.

(113) Under s. 16(1) of the 1948 Act, as it stood in 1960, naturalization took place as from the
date of taking of the oath or affirmation in the casc of persons over the age of sixieen
unless they had been included on the paturalization certificate of a parent or guardian.

(114) House of Rep ives, Parli ry Debates (Hansard), 31 March 1966, p.833,
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Appendix 5
Gaudron J
53.

Whether 5.44(f) be read down or whether it be approached in the way that I favour, the
question whether reasonable steps have been taken is a question for Australian law, It may
involve some consideration of the content of the law of the country whose citizenship is in
question, but the main must be the of the person concerned.

As has already been i Mr D d ail other allegi:
having been required to do so as a condition of naturalization, Whether that condition was
authorized by the 1948 Act, as it stood in 1960, need not be i it must be p that,
in plying with that Mr D thought he was engaging in a meaningful act in
the sense (hal, at least for the purposes of Australlan law, that act would achieve its object. What
he might have thought with respect to his position under Swiss law is not material, for this case
is concermed only with his position under Australian law.

The material reveals that, under Swiss law, Mr Delacretaz will be released from Swiss
citizenship if he so demands and if, as is the case, he has no residence in Switzerland and has
another nationality, The ials do mot disclose whether that has always been the
posmon. Nor do thcy reveal what, if anything, Mr D knew or believed the position to
be. But, even assuming, that he could at any sv.age obtain an gutomatic release from his Swiss
citizenship and that he knew that to be the case, it docs not seem to me 1o be reasonable to

expect him to seek release when it involves ack g of p that has
already been formally renounced. That being so, Mr Del by g alf other

asap Y to and as part of the naturalization uremony, must be
held to have taken steps to his Swiss p

There is nothing to suggest that Mr Delacretaz has done anything to reassert Swiss
citizenship. That being so and having regard to what was said in relation to Mr Kardamatsis with
Tespect to the onus of proof, Mr Delacretaz is neither a Swiss citizen nor entitled to the rights
and privileges of a Swiss citizen for the purposes of s.44(i) of the Constitution.
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NOMINATION CHECKLISTS

125



"Australian Electord! CON . Atu

NOTE:1

NOTE: 2

NOMINATION OF
SENATORS

(Group nomination endorsed by more than one party)

Information on this fotm is collacted under ofthe C Elacloral Act 1918,
“This form will be publicly prod: i day and may be Insp by any member of
the public, in with the C¢ Eloctoral Act 1918,

A person must not mako a false or misleading statement of leave out details which would make a staternent
misieading on a aomination form,

PENALTY: Imprisonment for 6 months.

EF059(3) 992



Nomination Checklist

Have you includad the feliowing Information on this form?

D name of State/Temilory for which you are nominaling

Part A (for i by parties}  Part E (contact detalls}
D names of registered officars/depuly registared officers D contact name and nurmbers for the group

indicatod reglstered officer or deputy registered officar
D i Part F {candidate’s particulars)

O tutiname

[ tormof name to appear on balkot papar

[ nemesof registered parties
D paity names of party abbreviations request

D of reg 5

cfficers [ reskentiat address, oocupation and sex
[ contact detalls
Part B (for candidates nominated by 6 electors) a . i dotalls
- other quastions answere
[ signatures and iul detalls of at least 6 elociors - signature and date
Pant C {order of candidales) D candidatos’ depostls enclosed

D it of candidates In order ($500 in cash or bankers cheque for each candidate

Part D {compostia name)
D compostte name for ballot paper

Section 44 of The Constitution of the Commonwealth of Australia

Any porsonwho -

{t) Isunderany of b or 1o a foreign power, of is a subject or a
cliizen orentitied to 1he rights or priviieges of a subject or a citizen of aforelgn power: or .

(iL) s attainted of treason, or has been convicted and Is under sontence, or subject {0 be sentenced, for any
offence punishable under the law of the C orofa State by for one year or longer: or

(i) Isan undischarged bankeupt or Insolvent: or

{v.) Holds any affico of profit undar the Crown, of any pension payable durieg the pleasure of the Crown out of any of
the revenuss of the Commoniwvealth: or

{v) Has any direct or indirect pecuniary interest in any agreemant with the Public Service of the Commonweath
otherwise than as a mamber and In common with the cthor of an P pany of
mota than twenty-five parsoas:

shall be incapable of belng chosen or of sitling as a senator of 2 member of tha House of Represantatives.

But sub-section iv. does not apply to the office of any of the Queen's Ministers of State for the Commonwealth, or of
any of the Quean's Minsters for a State, or to the recalpt of pay, hal pay, or a pension, by any parson as an officer or
member of the Queen's navy or army, o to the receipt of pay as an officer or member of the niaval or miitary farces of the
Commonwealth by any person whose sarvices are not wholly employed by the Commonwaatlh.

EFose) 992
[



. ) e e AEC

NOMINATION OF
SENATORS

(Group nomination)
NOTE:1  Information on this form is collected undar of the C Eloctoral Act 1918,
This form will be publicly produced on day and maybe s by any membar of the
public, in with the G Efoctoral Act 1918.

NOTE:2 A person must not make a false or misieading statement or leava out details which would make a statement
misteading on a nemination form.

PENALTY: Imprisonment for 6 manths.

EF059{2) 992



Nomination Checklist
Have you Included the following Informatlon on this form?
D name of State/Teritory for which you are nominating

Part A (for L bya pany)

21 name of registared afficerdoputy reglstered officar
[ tndicated registered officsr or deputy registored dlticer
[ namo ol rogistered party

[ party name or party abbreviation request

O sknawroof reg Istered officor

Part B (for candidates nominated by 6 electors)

[} signatures and full detals of at least & electors
Part C (order of candidates)

[ st of cansdztes in order

Part D (contact dotafs)
D contact name and numbars for tha group

Part E (candidate’s particulars)
1 tuitname
D form of name to appear on ballot paper
[} msidontial address, oocupation and sex
[ contact cetalis
(] party name choloe for baliot paper-(f appicable)
N | detale

- otherqueslons answered
- signatum and date

D candidates’ deposits enclosed
($500 in cash or banksrs cheque for each candidate)

Section 44 of The Constitution of the Commonwealith of Australia

Any parson who -

1o a foroign powoer, oris a subject ora

@) Isunderany

citizon orentitied to the dghts orpdvﬂeges ofasub}edoradﬁzon of aforeign power: or

{L

Is altainted of treason, or has been convicled and is undar sentence, or subject to be sentenced, for any

offence punishable undsrihe law of the C
(i) Isanundischarged bankmupt or insolvent: or

orof aState by

for one year or longer: or

{v) HoWs any office of profit undar the Crown, or any pension payable duting tha pleasure of the Crown out of any of

the revenues of the Commonweatth: or

(v)  Has any direct or indirect pecunfary Interest in any agreement with the Public Service of the commonma\th

otherwise than as a member and in
more than twenty-{ive parsons:

with the other of an T ¥

shallbe incapable of being chosen or of sitting as a senater or a member of tha House of Represantatives.

But sub-section v, does not apply fo the office of any of the Quean's Minlsters of State for the Commonwealth, or of
any of the Quaen's Ministers for a State, or 1o the recelpt of pay, half pay, or a pension, by any person as an officer or
momber of the Queen's navy or army, o 1o the receipt of pay as an officer or member of the naval or mlltary forces of the
Commonwealth by any person whose services are not wholly employed by the Commonwealth.

EF05%2) 992
foack



NOTE: 1

NOTE: 2

NOMINATION OF A
SENATOR

(Single nomination)

Information on this form s coliected under provisions of the Commanweath Electoral Act 1918,

‘This form will be publicly p on ion day and may be Insf
the puble, in with the C; Electoral Act 1918,

by any member of

A person must not make afalse or misleading stalement of leave out detalls which would make a statement
misleading on a nomination form.

PENALTY: Imprisonment for 6 monins.

EFO5%(1) 992



Nomination Checklist
Have you Includad the following Information on this form?

D name of State/Temitory for which you are nominating

Part A (for by a regi party)

D name of registered officer/deputy registered officer
O wdicated reg

ticor or deputy regk oficer
£ name o registersd party
[ name of candidate

D party name or party abbreviation request

D igi ! i puty officer

Part B (for candidates nominated by 6 elactors)
D name of candidate

[ signatures and tull detats of at loast & electors

Voting Tickets

Part C {candidate's particulars}
D full name
D form of name to appear on baliot paper
D residential address, occupation and sex
[ contact datalis
[0} independantiparty name choke for ballot papsr

D Sotal

- otherquestions answere
- signature and date

[ Indicated whether or not Voting Ticket wil be fodgec
{incumbent Senators only)

candidate'’s daposit enclosed
. {65001n cash or bankars choque) *

1 you are an lncumbant Senator you may ldge up to 3 Voling Tickets. These wil b displayed on a postar , in bafiot paper
order, at polling places. I you lodge 2 or 3 Voting Tickets, thoy witt be grouped together on the poster In an ordar spacified by

you.
The Voting Tickel(s) must be:

- fodged wilhin 24 hours of the close of nominations;

- lodgod with the Australian Electoral Officer for the State/Temitory; and

- signed by the candifate.

Section 44 of The Constitution of the Commonwealth of Australia

Any person who -
(i) s under any of

to a foreign power, or is & subject or a

i ar
citizen or entitied to the righls or privieges of a subject or & citizen of a foreign powar: or

(ik) Is attainted of treason, or has been convicted and is under santence, or subject 1o be santenced, for any

offence punishable under the law of the C

{iii.) 1s an undischarged bankrupt or insolvent: or

orota State by

for one year of longer. or

(v} Holds any office of profit undar the Grown, or any pension payable during the pleasure of he Crown out of any of

the revenues of the Commonwealth: or

{v) Has any ditoct or indirect pscuniary Interest in any agreement with the Public Service of the Commopv{eallh
otherwise than as a member and in common with the other of an P pany of

more than twenty-five persens;

shall be incapabla of being chosen or of sitting as a senator or a member of the House of Representatives.

But sub-section Iv. does not apply to the affice of any of the Queen’s Ministers of State for the cummonwaal(l'!. orof
any of the Quaen's Ministers for a State, or to the receipt of pay, half pay, or a pansion, by any parson as an officer or
member of the Queen's navy or army, or to the receipt of pay as an officer or member of the naval or milftary forces of the
Commonwealth by any person whose services are not wholly employed by the Commonweatih.

EFO059{1)} 992



NOTE: 1

NOTE: 2

NOTE: 3

puSTalian eietiord Lo Bl

NOMINATION OF
MEMBERS OF THE
HOUSE OF
REPRESENTATIVES

(Bulk nomination)
Ka Hicer or a deputy rogi officer nominates a party’s endcrsed candidates for the House
of Rapresentatives to the Australian Electoral Ofticer, no by

any oft
that party should be mada ta a Divisional Retuming Officer within that State MTenhmy

fa ion for another by the same party is lodged wih a Divisional Retuming
Officar 2ll the party's nominations mada to the Australian Electoral Officar under section 167(3) of the
Commonweakh Electoral Act 1918wl be rejected (section 172 CEA).

Intormation on this form is collacted undar prov of the C¢ Bloctoral Act 1918,

This form will be publicly producad on nomination day and may be inspacted by any mamberofthe
public, In with the C: Eiectoral Act 1918,

A person must not make a false or misleading staterant or leave aut datalls which would make a statement
misleading on a nomination form,

PENALTY: (mprisonment for 6 months.

EFOGOR) a92
{trong



Have you Included the following information on this form?

Q

nomination includes ALL the party's House of Rap dorsed

Part A (detalls of nomination by a registered party)

a
Q
a
a
a
a

name of registered officer/doputy registerad officor

indicated whether registered officer ar daputy tegistered officor
narme of registored pary

party name or paty abbreviatlon request

3 of reg| puty regk officer

list of candidates

Part B (candidate’s particulars)

a

name of Division for which you are nominating

O winame

(3 form ot name to appaar on batkot paper

a
a
0]

Q

residantial address, cccupation and sex

contact detalls
name of party endorsing
s ion - dotas
- othsr quastions answered
- signature and date

candidates’ deposits enciosed ($250 in cash or
bankers cheque for each candidate)

Section 44 of The Constitution of the Commonwealth of Australia

Any person who -

{i) s under any to a foreign power, or is a subject or a
cilizan or entitled to the rights ovpdvneges ola sub)ee( otaduzen of aforeign power: or

(L) s attainted of treason, or has been convicted and Is under santence, or subject to be sentenced, for any
aoffence punishable under the law of the Commonweatth or of a State by imprisonmant for one ysar or longer. or

(i) s an undischarged bankrupt or insoivent: or '

{iv.} Holds any office of profit under the Crawn, of any pension payabls during the pleasure of the Crawn out of any of
the revenues of the Commonwealth: or

(v.) Has any diract or indirect pecuniary interest in any with the Public Service of the Commenwaalih
otherwise than as a member and in common with the other ofan P pany of
more than twenty-five persons:

shallbe incapable of being chosen or of sitting as a senator or a member of the House of Representatives.

But sub-section tv. does not apply to the ofiice of any of the Quesn's Ministers of State for the Commonweatth, or of
any of the Queen’s Ministers for a Stale, or 1o the recelpt of pay, hall pay, or a penslon, by any person as an officer or
member of the Quean's navy or araty, or ta the recsipt of pay as an alficer or member of the naval or miltary forces of the
‘Commonwealth by any parson whose sefvices are not wholly employed by the Commonweath,

EF060(2) 992
{oackh



NOMINATION OF A
MEMBER OF THE
HOUSE OF
REPRESENTATIVES

{Single nomination)

NOTE: 1 Information on this form ks collected under provisions of the Commonweath Electoral Act 1918.

This form will be publicly pmduoed on nomination day and may be inspected by any member of
the public, in Electoral Act 1918,

NOTE:2 A person must not make a false of misleading statement or laave oul details which would make a statement
misleading on a nomination form.

PENALTY: tmprisonment for 6 months.

EF060(1) 992
{iongy



Have you included the following Information on this form?

D name of Division for which you are nominating

Part A (for i by a regi pary)
[ nameot rogistered officaridaputy fegistered officor
D Indicated whether registared officer or deputy registered officer
L name ol registered paty
[ nemect candidate
4 party name or party abbraviation request
D ignature of regh o officer

Part B (for candidales nominated by 6 eloctors)

EI name of candidate

D signatures and full detalls of at least 6 electors
Part C (candidate’s particulars}

D {uliname

2 form ol name to appoar an batiat papor

) residontial address, occupation and sex

[ contact dotaits

[ independantiparty name chaice for ballot paper

Q ion - hio detai

- other quostions answered
- signature and date

D candidate's deposit enclosed ($250 h cash or bankers cheque)

Section 44 of The Constitution of the Commonwealth of Australia
Any person who -

(i} sunderany to a foreign power, of is a subject ora
ciizen or entitled to the rights orpnvieges of asubjectora cillzen of aforeign power: or

(i) Is attainted of treason, or has been convicted and Is undsr sentence, or subject to be sentencad, for any

cffence punishable undar the law cf the ¢ orofa Stateby for ane year or konger: or
Qi) Is Pt or or
() Holds any'office o} prolit under the Crown, or any pension payabie during the pleasure of the Crown out of any of

the revenues of the Commonwsalth: or

(v} Has any direct or Indirect pecuniary interest in any agreement with the Public Service of the Cominonwoalth
otherwlse than as a memberand in withthe other ofan P pany g of
more than twanty-live persons:

shall be incapable of being chosen er of sitting as a senater or a membar of the House of Representatives.

But sub-saction Iv. doas not apply to the affice of any of the Queen’s Ministers of State for the Commonweatth, or of
any of the Queen's Ministers for a State, or to the recaipt of pay, half pay, or a pansion, by any person as an officer or
mamber of the Queen’s navy or army, ar ta the receipt of pay as an officer or member of the naval or military forces of the
Commonwaalth by any person whose services are not wholly emp by the C

EFOBO{1) 892
Py



Appendix 7 — Selected Sub

APPENDIX 7
SELECTED SUBMISSIONS

Submission 13 dated 26 June 1992 from the AEC
Submission 23 dated May 1991 from the AEC
Submission 24 dated 3 November 1992 from the AEC
Submission 26 dated 12 November 1992 from the AEC

Submission 28 dated 19 November 1992 from the Council on the Ageing
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Submission No 13,

inref ase quote West Block
oy please o Parkes ACT 2600
PO Box E201
Contact Officar m«n Vlc(oﬁn Terrace
Ts!ephane {06; 2N 44“
Telephone Facsimile 2n 4

29 JUN 1892
JOINT mﬂnms
Ms J Middlebrook COMMITTEE O!
Secretary
Joint Standing Committee
on Electoral Matters
Parliament House
CANBERRA ACT 2600

ELECTORAL Mm‘ls

Dear Ms Middlebrook

THE CONDUCT OF THE 1990 FEDERAL ZRLECTION PART II AND
PREPARATIONS FOR THE NEXT FEDERAL RLECTION

Thank you for your letter of 26 May 1992 inviting a submission
from the Australian Electoral Commission in respect of the
Committee’s inquiry into the matters referred to above.

The submission has been prepared and is attached. We look
forward to assisting the Committee further with its inquiry,
should that be desired.

Yours sincerely

B kox
Electoral Commissioner

26 June 1992



‘V.EXE1183.L

29 JUN 1882

JOINT STAHDING

ELECTION WHICH WERE IDENTIFIED IN THE JOINT STANDING:
ON ELECTORAL MATTERS’ REPORT ‘1990 FEDERAL ELECTION’ AND ANY
LONGER TERM ISSUES RELEVANT TO THE ELECTION WHICH HAVE EMERGED
SINCE THEE INQUIRY

The AEC’s submission on this term of reference is addressed by
dealing with the recommendations of the Committee in its
report on the 1990 election and outlining the AEC’s response.
The recommendations are numbered serially for ease of
identification. N

Scope and Conduct of the Inquiry

1. Recommendation {1. 13) As a matter of wurgency the
to rt No. 3 of the Joint Standing
c::mmitteo on Electoral Matters, The 1987 Federal Election:
Inquiry into the Conduct of the 1987 Federal Election and the
1988 Referendums, May 1889 and priority be given to the
introduction of any raesultant amending legislation,

Rasponse: The Government has responded and amending
legislation has been enacted,

Making Voting Easier for the Public: the Queuing Problem

2. Recommendation (2.18): The Australian Electoral Commission
devalop a system, which should include reoports from all
presiding officers om queuing and any othar delays, to provide
it with reliable data of votaer turnout patterns and any quaues
at each polling place at future federal elections.

Response: Supported. Appropriate systems have already been put
in place, and were tested successfully at the Menzies and
Wills by-elections and the ACT election. Polling Place Liaison
Officers had already been required to record any voter flow
delays up to the time of each visit to a polling place, after
consulting with the 0IC, and OICs were required to report on
issues of concern including queuing problems arising at their
polling places. OICs now also have the flexibility to open
additional ballot paper issuing points should voter delays
occur,

3. Recommendation (2.18): '.l'he Australian Electoral Commissaion
set a formal p for the length of time that
it is reasonable for a voter to wait to cast a vote, and use
that standard as the criterion against which the Australian
Electoral Commission’s leval of service can ba measured at the
next election.

Response: Supportad. The Australian Electoral Commission has
thoroughly researched the queuing problem which was evident in
some polling places at the last election and has revised its
National Polling Place Resources Policy accordingly. Details
of this revised policy are given in paragraph 4 below. In
reviewing this policy, the Commission was very conscious that:



2,

. it needs give a high level of service by, inter
alia, minimising voter walting time;

. no level of delay is desirable, and the public
are likely to be sensitive to delays exceeding
10 minutes;

. polling staff are costly and should not be
unavoidably idle;

voter arrival times can not be reliably forecast
and can be influenced by a range of
unpredictable events

Clearly, waiting times should be as short as possible - but
the optimum number of polling staff involves a trade off
between their cost and the risk that their capacity will be
exceeded. Past experience indicates it should be possible to
keep most peak delays below 10 minutes without excessive
expenditure. Overall, the Commission believes that maximum
waiting times of up to ten minutes from arrival to issve of
ballot papers would not be unreasonable, and it will strive to
achieve this performance standard.

Whilst the Commission is confident that its revised policy
{para 4 below) will achieve the desired performance in the
majority of polling places, unpredictable local circumstances
may lead to queues exceeding ten minutes during peak times.

The risk of this will be reduced not only through the new
staffing policy set out below, but alsoc by the provision of an
additional certified list to each polling place for use if
queues become excessive. Further, the emphasis placed on
voter service and throughput in the polling staff training
package should ensure that polling staff process voters
courteously and efficiently. !

Trialling of the revised policy at the Menzies and Wills
by-elections and the Australian Capital Territory Legislative
Assembly election has been positive and encouraging.

4. Racommendation (2.52): To alleviate queuing problems at
future elections the Australian Elect 1 Commission:

- amploy additional staff where that
the ratio of ordinary vote issuing st:aff to potential
voters is at a realistic level

Response: Supported. See response below.

- revise its National Polling Place Resources Policy to
provide flexibility in the staffing and resourcing of
polling places

Response: Supported. The Commission was well aware of the
queuing problems that had arisen and had already taken steps
to analyse the problems and deal with them before the
Committee began its hearings. Moreover, after an extensive
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process of consvltation and review involving staff from
Divisional, State and Central Offices, the Commission’s
Management Board made a range of decisions in late 1990 aimed
at alleviating voter delays in the future without calling
unduly on additional resources.

The Commission’s new Natiocnal Polling Place Resources Policy
contains a number of provisions designed to reduce maximum
table loadings in polling booths, to permit flexibility in the
deployment of polling staff, to train staff in more effective
polling place and voter flow management, and to allow State
managers the flexibility to approve increased resourcing
arrangements where justified.

These revised procedures were applied at the Menzies and Wills
by-elections in May 1991 and April 1992 respectively, and the
ACT Legislative Assembly election and referendum in February
1992, whilst voter turnout tends to be slightly lower in
by-elections than in general elections, the ACT election was
more akin to a general election, especially as there were two
ballot papers, one being similar to a Senate ballot paper.
The experience of these elections indicates that the new
procedures were effective. Where gueues that may inconvenience
voters do occur (and it is likely they will at certain
unpredictable times) the procedures are such that polling
place OICs now have the flexibility to be able to service
substantially more voters where peaks occur. Exit polls
conducted by an independent agency in both the by-elections
and the ACT election indicated a high level of wvoter
satisfacticn at the service provided by the Commission.

The salient points of the new policy are as follows:

1. Reduction of maximum table loadings from 700 to 600
for ordinary votes and from 150 to 120 for
declaration votes.

2., More flexibility 4is to be introduced in the
deployment of staff to polling place duties - staff
must be able to perform different functions to meet
the demands of the day.

3. Recognition of the importance of the position of
queue controller in successful polling place
management and the corresponding need for these staff
to be trained accordingly.

4. To further speed up the ballot paper issuing process,
the current bank-style queue should feed mini-queues
{of say 4-5 electors) at each issuing point.

5. The position of exit director to be combined with
that of ballot box guard (except possibly in very
large polling placesj.

6. 0IC/2IC training to focus on polling place management
and effective voter flow,



4.

7. State managers to be given the flexibility to approve
variations to the resourcing schedules to cater for
special circumstances such as high concentrations of
non-literate or non-English speaking voters by
approving additional staff, certified lists, screens
etc where the DRO can Jjustify the need for such
varlations. These variations to the resourcing
schedules will include the use of part-time morning
staff to help overcome the expected morning peaks in
polling places where this is deemed desirable.

8. Priority to be given to the continued refinement of
the procedures adopted to estimate accurately voter
turnout at polling places.

It should be noted that there can be no iron-clad guarantee
that undue gqueuing will never occur. Circumstances beyond our
control may cause some delay on occasions. Further, it is
clear that these new measures have important cost
implications.

5. ~ print the certified lists in a larger type size to
facilitate the process of striking the voter’s name
from the list

Response: Not supported. Certified lists are printed in "Bell
Gothic" typefaces designed especially for the Bell Telephone
Company to retain the legibility of highly condensed
information at small point sizes, It has been used
successfully in telephone books throughout the world,
including Australia, for many years. The form in which it is
used in the certified 1lists has been designed to the best
typographic and legibility standards. The print is larger
than a telephone book, is carefully enmboldened and uses
proportional white space between lines to enhance legibility.
The amount of white space between lines is highly important
for legibility. Larger type without white line space is less
legible.

The average size of the certified list is 350 pages, each
containing 200 names in two columns of 100. A larger type
face will mean that fewer names will appear on each page and
may well mean that two columns could not be used. Decreasing
the number of names per page by 10 increases the number of
pages of the average list by 19. A decrease of 20 per page
increases the list by about 39 pages, and so on. Apart from
the additional time, cost and paper for producing the lists
with a larger type size, there could be a counter-productive
increase in the search time for names at the polling place.
Other factors which would make the proposed change undesirable
include the need to rewrite computer programs for production
and reformatting of lists, and the scanning programs which
currently cater for the 200 names, These program changes may
be extensive,

6. - ensure Divisional Returning Officers review polling
premises and their equipment on a regular basis
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Response: Supported. The Commission has always required its
Divisional Returning Officers to review polling places and
their equipment on a regular basis, and at least once between

elections. A full review has been completed, or is near
completion, in each of the States. Gazettal action is being
undertaken. Notwithstanding this, the availability and

suitability of individual polling places is monitored by
Divisional Returning Offices up to the election.

Polling place equipment supplied by the Commission is
continually reviewed and upgraded.

7. - improve training for Divisional Office and polling
place staff to ensure that they have all the
knowledge and skills necessary to perform more
effactively their tasks on polling day.

Response: Supported. This has been already identified as a
priority in respect of training and development of Divisional
staff, However the training programs in place for polling
staff, updated for each election to meet known and changing
needs, have been generally accepted as very good. The
limiting factors for training of polling staff are that they
are employed once every two or three years, training time is
limited and staff recruited are often the "best available"
rather than the best. Another factor is the retention of
experienced staff from one election to the next. Election
timing has a bearing on this particularly if held during
school holidays. The current situation on training is as
follows:

Training of Polling Staff (TOPS)

Production of the training video for senior polling staff,
declaration issuing officers, queue controllers and inquiry
officers is complete. Dubbing will commence in July.

Manuals and workbooks for polling staff are at the final draft
stage and will be printed in the near future, Suggested
changes resulting from the Wills by-election have been
incorporated into the manuals and workbooks.

Training of Divisional Office Staff (TODS)

The revised training package for divisional staff has been
piloted in all states and feedback from divisional staff will
be incorporated into the package. Formal training will
commence shortly.

The TODS program emphasises the importance of all operational
staff as trainers and managers of polling officials and
election casuals. The modules focus on improving staff
knowledge and looking at strategies to pass that knowledge on
to others.

8. Recommendation (2.53): Prior to polling day the
Australian Electoral Commission advise polling place staff
that disciplinary action will be taken if staff engage in
unacceptable political activity in polling places.



6.

R d Applicants for polling place casual
positions are advised that they must undertake to refrain from
any political activity during their employment by the
Commission and those employed are vrequired to sign an
undertaking not to engage in political activity.

Making Voting Easier for the Public: Other Iasues

9, Recommendation (3.7): As part of the Australian Electoral
Commission’s consideration of the redesign of the Senate
ballot paper the typefacae used to designate Senate groupings
be reviewed to ensure that there is no potential confusion of
the alphabetical "I" with the numeral "1i",

Rasponse: Supported. A range of design options for the Senate
ballot paper are currently being tested through research with
users. Choice of a final design, resulting from this field
testing, will be made by mid-August 1982.

10 Recommendation (3.23): The Australian Elect 1
Commission:
- imp its )3 and other advaertisements to inform

t:bn public on polling place, pre~poll and mobile poll
locations and consider advertising general polling places
in newspapors on the day befora polling day

Rasponsa: Supported. Increasingly for recent elections
locations of polling places have been advertised on the day
before polling day, or, if two insertions have been arranged,
the first advertisements have appeared midweek and the second
on polling day itself. Arrangements have been made for
polling place locations in all States to be advertised before
polling day for the next election..

11, - develop an information and education program to
assist elactors who are blind, visually impaired,
and/or print handicapped

Responsa: Supported. Electors with these disabilities are
eligible for assistance under section 234 of the Commonwealth
Electoral Act. This section provides for a person appointed
by the voter to accompany the voter to the voting compartment
and fill out the ballot paper in accordance with the wishes of
the elector. Such electors may also be eligible to register
as general postal voters, or may apply at each election for a
postal vote.

In order to promote information about these facilities more
widely amongst the target audience the Commission plans to
extend the use of radio advertisements on print-handicapped
radio stations during the election period and to work more
closely with organisations providing assistance to the
visually impaired. The Commission worked effectively with
such organisations during the February 1992 ACT election and
referendum, and the arguments booklet for the referendum was
made available to print handicapped electors on audio
cassette.



12, -~ daevelop an in® tion and ducation program to
assist glectors with lower literacy skilla

Response: Supportaed. The Commission’s current programs already
recognize these electors. The high cost of the Commission’s
election advertising is largely due to the substantial use
made of radio and television because of the greater
effectiveness of the non-print media 4in reaching those
segments of the community less likely to be well informed on
electoral matters and also those with lower literacy skills.
The high turnout and significantly lower informality rates at
the 1990 election are indications of the success of these
programs and of the newly designed plain-English and large
print House of Representatives ballot paper.

Components of the Commission’s education programs are also
specifically aimed at young people with low literacy skills
(eg information on enrolling and voting in comic book form
and in other specialist publications) while the Aboriginal
and Islander Electoral Information Service, the primary
audience of which has been voters in remote, traditional
communities, focuses in its delivery on electors with lower
than average literacy skills. Included in the increasing
number of school groups visiting the Commission’s Electoral
Education Centres are classes with special learning needs,
including those with literacy problems.

At the recent by-election in the division of Wills, a division
with a substantial lower socioeconomic population and a high
percentage of voters of non-English speaking background,
special information/education programs were put in place to
meet the needs of voters. Media commentators noted in
complimentary terms the Commission’s work in this area and
ascribed to it the fact that the informal vote was kept at the
same level as at the 1990 General election for this division,
inspite of the very large number of names on the ballot paper.

3. - improve its information and education program on
declaration voting issues and procedures

Response:  Supported. The Commission’s  advertising and
information programs are reviewed after each election. in
this review polling place and divisional office staff have the
opportunity of raising concerns about these programs. Account
is also taken of comments made by members of the public in
correspondence with the Commission, Suggestions for
improvements to these programs have been noted as part of the
review process and will be put into effect where appropriate
in the lead up to the next general election.

It is worth noting that there is no indication that the
rejection of declaration votes results from a failure on the
part of the voter to understand declaration voting procedures
or of their lack of knowledge about the availability of the
service. Rather it is a reflection of the failure by a small
number of electors to properly maintain their enrolment,
resulting in their providing inaccurate information when
claiming their vote.
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Improved training procedures will address the question of
polling official error in the small number of cases where this
occurs.

14. =~ give a higher priority to reaching young adults
approaching voting age through school vwisits and
distribution of enrolment cards relative to other
components of the youth enrolment campaign

Rasponse: Supported. Action in this area is already underway
with a pllot scheme using enrolment promotion inserts in two
publications aimed at young people ("Smash Hits" and "Graduate
OQutlook”). Also Commission staff regularly mount displays at
venues such as youth Expos, Careers Markets and Shows at which
enrolment cards and how to vote information is distributed.
Visits to schools, TAFE colleges etc. by Divisional Returning
Officers has been given increased emphasis since the 1990
election.

5. - conduct an information campaign to remind aged
electors of their right to vote

Rasponsa: This issue 1s being addressed within the general
context of the Commission’s information programs. Aged persons
are exposed to the Commission’s general and specifically
targeted advertising as are other members of the community.
The Commission has no evidence that the aged are a group less
likely to exercise their obligations to enrol add vote. On
the contrary, the experience of our field staff is that older
members of the community are particularly zealous in
fulfilling their duties and make good use of special voting
facilities. Given the limited resources available to it the
Commission believes that priority should be given to other
groups of voters with special needs before funding a special
campaign aimed at aged electors. Nonetheless, the Commission
will ensure that aged electors are addressed in its general
advertising for the next election.

1. - review its voter inf ion and ed
giving close attention to:

ion program

the balance of use between print media and
radio and television advertising in the
information and education program

the value of continuing with the elector
pamphlet digtribution to all Australian
households prior to the election.

ponse: ipported As a matter of course the Commission
reviews all aspects of its operations following an election.
The balance in the advertising campaign between print and
electronic media is part of that review, To the extent that
the nature of the message and budgetary considerations allow,
maximum use is made of radio and television. Clearly some
major components of the advertising campaign, eg the addresses
of polling places and pre~-poll voting centres, can only be
advertised in the print media.
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Following amendments to the Commonwealth Electoral Act through
the Political Broadcasts and Political Disclosures Act, the
Commission will prior to the next election be delivering to
each household a Candidates Information Booklet. This much
larger document will contain voter information covered in the
past by the householder pamphlet.

It should be noted that in post-election research after the
1990 election 69% of respondents reported receiving the
householder pamphlet and 72% of these indicated that they had
read the pamphlet. 77% of readers classified it as ‘useful’
or ‘very useful’. In the assessment of the office of
Government Information and Advertising, this is considered a
very satisfactory result when compared with the results of
similar nationwide distributions.

Exit polls conducted at the Menzies and Wills by-elections and
at the ACT election and referendum point to a high level of
satisfaction with the service provided by the Commission
(between 89% and 96% rated the service as either "excellent”
or "good") and to good awareness of and appreciation of our
information and advertising programs. Copies of these reports
have been provided to the Committee.

17. Recommendation (3.26) : The Australian Electoral
Commisgion co-operate with the trade union movement and
employer groups to ensure that both employers and employaes
are fully aware of their obligations and entitlements under
sactions 183 and 345 of the C 1lth Electoral Act 1918,

Response: Supported. The Commission will shortly write to the
relevant peak councils seeking their co-operation in a
programme to advise employers and employees of their rights
and obligations under sections 183 and 345 of the Act.

18. Recommendation (3.31): The Australian Electoral

Commission investigate the perf of ov posts in
undartaking elactoral raesponsibilities and implement
dures to that overseas declaration votes are

returned prior to the elaction date, and that all relevant
Australian Electoral Commission and candidates’ how-to-vote
material is prominently displayed and freely available at
overseas posts.

Responsa., Not supported. Prior to the 1990 election the
procedures for persons assisting with the issue of overseas
votes were extensively revised. Further, a Commission officer
presents a briefing session on the election process at all
Consular Training Courses held for Department of Foreign
Affairs and Trade staff prior to their departure overseas,
These briefings are conducted approximately every six weeks.
The procedures for overseas posts explain fully the process of
voting, but the Commission is limited in further action it can
take. .

The recommendation that overseas declaration votes be returned
prior to polling day is impractical as voting overseas can
take place up to and including polling day, depending on the
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post’s location, The changes to procedures for the 1990
election included revised despatch arrangements for ballot
material back to Australia which involved the wuse of
international couriers instead of diplomatic bags, and as a
consequence there were delays only in a few locations where a
courier did not operate. As a consequence no final counting
was delayed, unlike at previous elections.

All official material necessary for voting is made available
to overseas posts and instructions are given for its display
as appropriate. The despatch. of how-to-vote material is a
matter for the parties and candidates. As to its display, the
Commission’s instructions state that all material received
should be displayed but in an area separate from the area
where voting is taking place. The Commission does not have
any legal basis for insisting that how-to-vote material be
displayed. This is a matter for the candidates and the
parties to negotiate with the Department of Foreign Affairs
and Trade. It should be noted that the collation and
dissemination of how-to-vote material for all candidates
(House and Senate) in all electorates and every State would be
a massive task, verging on the impracticable, especially as
much how-to-vote material is not produced until well inteo the
election period.

19, Recommendation (3.37): Section 226 of the Commonwealth
Electoral Act 1918 be amended so that the presiding officer or
electoral visitor who visits a patient for the purposes of a
mobile poll should display the how-to-vote cards made
available for the purpose by candidates in the election,

Resp s Not Supported It is noted that under existing
$.226(2A) the presiding officer or electoral visitor may, at
the request of the patient, give the patient how-to-vote cards
made available for the purpose by candidates. The Commission
believes that the proposal would further slow an already slow
process, but more particularly would create practical
problems. The visiting officers are already required to
display all the registered Senate group voting tickets (this
is commonly a very large poster). To display how-to-vote
material which might in some cases come from anywhere within a
State (or from across State borders in some cases), as
hospitals serve a wider catchment than the electoral division
in which they are located could be impracticable. Inclusion of
how-to-vote material produced very late in the process would
be an added complication, The Commission therefore considers
that s.226(22) is adequate as it stands.

The Commission suggests, however, that if the JSC’s
recommendation 1s to be adopted it should also apply in the
case of polling in prisons.

20. Racommendation (3.42): Section 329(3) of the Commonwealth
Electoral Act 1918 ba amended to include a general prohibition
on the distribution of any material which discourages electors
from numbering the ballot paper consecutively and fully.

Rasponsa: Supported.
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21, Recommendation (3.43): The Committee recommends that
the Australian ZXlectoral Commission raport to the Joint
Standing Committee on Elactoral Matters on possible changes to
the Commonwealth Flectoral Act 1918 that would have the effact
of minimising the incidence of optional preforential voting.

Response:

The Commission has not been able to find a way to continue
with the present situation whereby a vote marked "1, 2, 2, 2,
etc” 1is a formal vote, and at the same time prevent voters
being induced to use this provision to deliberately cast
optional preferential votes.

Any attempt to tighten the prohibition on distribution of
material “"likely to induce an elector to mark his or her vote
otherwise than in accordance with the directions on the ballot
paper"” (subsection 329(3) of the Act) to prohibit persons

inducing voters to mark their ballots "i, 2, 2, 2,
etc” is likely to lead to a situation where, on the face of
it, it could be an offence to explain a provision of the
Commonwealth Electoral Act.

For example, if the text of s. 270 of the Act were read on
radio, and the interviewer were to ask "does this mean that I
can vote 1, 2, 2, 2 and my vote will be counted as a formal
vote for the candidate of my choice?" the answer has to be
"yes”, It is difficult to see where the law could draw the
line between simply explaining section 270 and inducing voters
to cast an optional preferential vote. 1If such a distinction
were to be drawn, its enforcement would seem problematical,
particularly in the heat of an election campaign.

The Commission is therefore unable to see how the legislation
can be changed to achieve the Committee’s objective while the
section 270 saving provision (which was introduced following a
recommendation in 1983 of the Joint Select Committee on
Electoral Reform) and the full preferential system of voting
both remain. The views of the Office of Parliamentary Counsel
on the likelihood or otherwise of a legislative solution to
this difficulty are being sought and will be provided to the
Committee when received.

Knowing the election result on election night

22. Recommendation (4.21): Tha C 1th Elect l Act
1918 be amended to add a new step to the House of
Representatives scrutiny process to guarantee that scrutineers
would have the opportunity to readily observe a ‘two-~-candidate
preferred vota’ in each polling place on election night

Response: Supported, with variation. In endeavouring to
improve the service provided at the National Tally Room (NTR)
on election night, the AEC has developed a system that departs
in method but not in spirit from the recommendations made by
the JSC in its report on the 1990 election.
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The JSC’s recommendation that scrutineers should have the
opportunity to readily observe a two-candidate preferred (TCP)
vote in each polling place on election night was made in the
context of the 1990 election result, when a significant number
of seats could not be determined until after preferences had
been distributed. Therefore the fate of the Government could
not officially be determined for a number of days until
preference distributions were carried out.

In considering the issue the AEC Management Board believed
that a more reliable indication of the outcome in each
Division, and hence overall, could be ascertained if polling
place staff were to actually distribute the preferences of the
minor candidates in each polling place on election night. The
JSC had preferred the option of scrutineers having longer
opportunity to observe later preferences during the first
preference count. However, on the basis of experience gained
at the Menzies by-election, and in the light of similar
exercises conducted by State electoral bodies in Western
Australia and South Australia, the AEC concluded that a
distribution by polling staff could be carried out quickly and
would give a much more reliable result.

By doing an actual count of two-candidate preferred votes
using polling staff, figures obtained can be entered into the
AEC Election Night Information System (TENIS) and will be
available for the use of all observers in the NIR. The
scrutineer-cbservation option would not allow “official®
verification of preference figures and their transmission
would rely on less organised methods than the AEC’s, in that
they would then be passed on to party and media individuals
through informal networks.

Under the planned method, two candidates will be nominated in
each Division to whom preferences will be distributed.
Counting staff will begin to distribute preferences as soon as
the first preference count is completed., Based on the 1990
election result, an average of around 20% of first preference
votes will need to be distributed. In an average polling
place taking around 12006 votes, only 240 preferences would
need to be distributed. The scrutineers will, of course, be
able to observe this process. Other polling place staff will
during this time be preparing for the Senate count.

When each polling place has completed its counting of
preferences, 1its first preference and TCP result will be
phoned to the relevant Divisional Office, where the results
would be entered direct into TENIS, in the one transaction.

Past experience of trialling distribution of preferences on
polling night indicates that it will take on average 15-30
minutes to complete the distribution. Smaller polling places
(those that report earlier on polling night) will take less
time; larger polling places will take longer.

There has been some criticism of the linking of the
transmission of first preference votes to the NTR with the
transmission of the preference figures on the ground that it
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will delay the arrival of figures in the NTR until the
preference count is completed.

The AEC has declded to link the transmission of the first
preferences and the two-candidate preferred votes (the nexus)
for a number of reasons;

In close seats in most cases, the outcome of the two-
candidate preferred throw will be the most reliable
indicator of the outcome - the first preference count by
itself will not be sufficient. Therefore it is important
that preference information be transmitted as quickly as
possible.

In the polling place, the Officer in Charge (0IC) will be
able to reconcile any significant imbalances between the
first preference count and the TCP count before causing
any figures to be entered into the computer. {Minor
imbalances will be ignored in the polling places and
reconciled by the Divisional Returning Officer to ensure
that the count is not held up.)

Keeping the nexus should also encourage OICs to complete
the TCP count as soon as possible, as OICs are generally
keen to report their figures as early as possible.
Breaking the nexus may well lead to a delay in reporting
the TCP figures as the pressure for a quick result would
then be reduced.

For the next election, each polling place’s figures will
be entered separately into TENIS. The system has been
designed to cater for two data entries for each polling
place, one for the House of Representatives and one for
the Senate. With roughly 8500 polling places, this
process will entail 17000 computer transactions from 147
locations over a five hour period. Breaking the nexus
and having a separate transaction for each polling place
for preference figures would require an additional 8500
phone calls from OICs and 8500 computer transactions,
which would involve the need for the AEC to purchase
additional computer capacity.

Breaking the nexus would have the potential to cause
confusion in the NTR. It would mean that first
preference data and TCP data would not correlate for any
particular Division until all data for that Division had
been entered. It would therefore be possible for first
preference data to indicate a Government candidate
winning a seat while the TCP data indicated an Opposition
candidate winning the same seat - a highly undesirable
possibility.

It is usually the case that the bulk of results comes
into the NTR in a rush. The number of votes counted can
rise from 10-20% to 50-70% counted in a comparatively
short space of time., If the nexus were broken, the TCP
result would be showing 10-20% counted while the first
preference result showed 50-70% counted. Therefore,
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during' the most crucial phase of election night, when a
sufficient amount of votes are available on which to make
reliable forecasts, the TCP figures would not be
available to assist this process.

. It is essential that the information arriving and being
analysed in the NTR is simple and unambiguous. Breaking
the nexus would turn a relatively simple system into a
complex one which would frustrate expert users and
confuse others.

The AEC believes there will not be a significant or
unacceptable increase in the time taken for the transmission
of results to the NTR. This belief is based on two changes in
election night procedures.

The first is the changed counting method itself. In the past,
first preference counts have been slowed by scrutineers

attempting to count later preferences - in most cases O0ICs
have been prepared to slow the count somewhat for this
purpose. As there will be no need to slow the first

preference count, that count should proceed faster than it has
in the past. Therefore the net amount of time taken to
complete the two counts may not be an average of 15-30 minutes
longer than at previous elections, when the first count would
have taken longer.

The second change will occur in the method of input. For this
election, each polling place will phone the relevant
Divisional Office, where data for each polling place will be
entered direct into TENIS. In the past each Divisional
Returning Officer kept a running total of the results for his
or her Division, and would periodically phone the total to
Head Office, where the data would be transcribed and entered
into TENIS. The new methed of input should significantly
reduce the time taken for results phoned in f£rom polling
places to reach the NTR.

Taken together, these changes are expected to mean that the
increase will be around 15 to 20 minutes in the time taken to
transmit results to the NTR. The time taken will of course
vary from polling place to polling place, depending on the
numbers of votes taken at each, the numbers of candidates
standing, the numbers of votes gained by "minor" candidates,
polling staff ability, and the level of scrutineer activity.

The Commission considers that the benefits of transmitting
two-candidate preferred data to the NTR outweigh the
disadvantage of this minor delay.

Once figures arrive in the NTR, another factor to bear in mind
is that the matched polling place swing analysis method
{introduced by the AREC for the £irst time in 1990) should
enable more reliable forecasting of results on early figures
than hag been possible in the past.

23. Recommendation (4.24): The lian Elact 1
Commission ensure that it has in place frontline and backup
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systams to q t it and publicly display
House of Rnpt..entltxvel :olultn as soon as they are available
on elaction night; and

24. Recommendation (4.30): The Australian Electoral
Commission review its overall o for ducting
rapor!:xng the Senate count, pl:txcullrly its data input

to an performance in the
pe:cantxgc of the Senate vote counted and publicly anncunced
for every State on elaction night at future elections.

Response: Supported. Frontline and backup systems are already
put in place for each election. Results are displayed on
computer screens as soon as received in the national tally
room and as soon as possible thereafter they are manually
displayed on the national tally boaxd. Backup systems
(telephone and facsimile transmission of results) necessarily
transmit data more slowly than the computerised election night
results package but these systems are called into play only if
a problem should occur with the computer system. The
Commission’s computerisation of divisional offices will
increase the speed of data input.

Since 1990 election, these pre-existing backups will be
supplemented by the inclusion of 4 tors in the
AEC Central Office and the National Tally Room. in addition,
the capacity of the computer system will be increased to
better cater for the election night 1load and relevant
techniques will, as in the past, be on stand-by for the night.

A review of tally room procedures at the 1890 election has
resulted in ch to g ts for monitoring the input
of both House of Representat:.ves and Senate results from
individual States at the next election to ensure that any
problems with the input and transmission rates are detected
quickly.

Notwithstanding the above, it should be noted that all
ordinary Senate votes were counted on election night 1990.

25. Recommendation (4.32) : The Australian  Electoral
Commission review the layout of the National Tally Room for
£uture elections and provide suitable office accommodation for
political parties as was provided during the 1987 election and
previcus elections.

R rted. The plang for the layout of the Tally
Room have been altered for the next election to allow again
for the building of offices for the parliamentary parties.
Discussions have taken place with Australian Construction
Services on this matter.

Campaign Material

26, Recommendation {5.13): The hustralian Electoral
Commission that db d litter bins are provided at
all polling places for the disposal of waste paper generated
from elections, including how-to-vote cards, and that all bins
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ars subsequently collected by recycling <firms for ths
recycling of that paper.

Rasponse: Supported. However, cardboard litter bins were used
in mosat polling places at the 1990 election. The Commission
allows schools to keep material that they might find useful
for educational purposes. Material not required is collected
and recycled where it is possible to do so (the collection for
recycling in some remote areas is cost prohibitive and the
relevant material is therefore disposed of locally). As of
the next election the Commission will be requiring that
cardboard litter bins be provided at all polling places.

As well as cardboard material, the Commission endeavours to
recycle as much other material as possible but some practical
difficulties include the demand by recycling companies that
the paper be free of rubber bands, plastic and other alien
material used in packaging, and the cost of transportation
from far flung divisions if the material is to be recycled at
a central location.

27. Recommendation (5.16): The Australian Electoral Commigsion
use recycled paper for the production of all its aelection
material wherever practicable.

Supported. The Commigsion is already makes use of recycled
paper vhere practicable and is keeping under notice
developments in the quality and price of recycled paper with a
view to its further use.

Nomination and Enrolment

28, Racommendation (6.8): Tha C 1th Elect 1 Act 1918
be amended so that proceadings for the doragistration of a
political party that is a parlisamentary party be not
undextaken until after the next election for the relevant
Houge subsequent to the political party becoming liable to
deregistration.

Responga: Supported in part. So far as a Senate casual
vacancy is concerned, the problem perceived by the Committee
will only exist until such time as the casual vacancy is
filled. The problem is therefore sufficiently dealt with by
providing that where the creation of the casual vacancy has
caused the party in question to cease to be a parliamentary
party, the party shall not be deregistered before the filling
of the casual vacancy or the expiration of the former
Senator’s term, whichever is earlier.

So far as a House of Representatives vacancy is concerned, it
would seem that all that is needed is to pxovide that the
party remains a Parliamentary party until the by-election (or
general election if there is no by-~election). If at the
by-election the party’s candidate is returned, it would retain
its Parliamentary party status. If its candidate is not
returned, there may not be a case for Parliamentary party
status to be carried to the next general election.



29. Roacommendation (6.18): The Minister for Administrative
Services seek a ruling from the High Court on what constitutes
an office of profit under the Crown mnd when a candidate has
to resign from such an office.

Responsa: This is a matter for the Minister. However, the
AEC notes that the High Court does not give advisory opinions.
On 12 May 1983 the then Attorney-General introduced in the
Senate a proposed law for an alteration of the Constitution,
entitled Constitution Alteration (Advisory Jurisdiction of
High Court) 1983, which inter alia would have inserted in the
Constitution specific provision for the High Court to give an
advisory opinion on the interpretation of section 44 of the
Constitution. The proposed law was never put to a referendum.

However, following the Wills by-election in Victoria an
unguccessful candidate, Mr Ian Sykes has petitioned the Court
of Disputed Returns, claiming that the elected member, Mr
Philip Cleary, is ineligible under s.44 of the Constitution.
The Court has sat once and a directions hearing will be held
on 30 June 1992.

30. Recommendation {6.21): The lian Elect 1
Commission produce a nominations ‘checklist’ to be given to
each candidate, and a copy to bae held at each Divisional
Returning Office, to assist both candidates and bDistrict
Returning Office staff in ensuring that all relevant
nomination procedures are completa.

Response: Supported. The process to be followed and relevant
documents will be made available with the nomination form. The
requirements for nomination are already included in the
Candidates Handbook which is being revised. See also item 31
below.

31. Recommendation (6.24): The Australian Electoral
Commission improve the level of service and advice provided to
all candidates and political parties in the lead-up to federal
alactions,

Response: Supported. The Commission is constantly seeking to
improve the level of service it provides to candidates and
political parties in the run-up to federal elections. Wide-
ranging briefing sessions are planned prior to the election
with representatives of registered parties. A comprehensive
information pack will be handed to each candidate and, in
multiples, to each party at the time of the next election.
This pack will include copies of publications such as the
Candidate’s Handbook, the Scrutineer’s Handbook and the
Electoral Pocketbook as well as information about polling
arrangements in the relevant division and copies of postal
vote application forms etc. In addition each candidate will,
of course, be provided with material which spells out in
detail the requirements on candidates in relation to the
electoral funding and financial disclosure provisions of the
Commonwealth Electoral Act.
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32. Recommendation (6.27): The Australian Electoral
Commission extend its online Roll Hanagament Syatem to all
Divisional Offices in the eastern States as an immediate
priority.

Rasponse: Supported.

The upgrading of the communication system to accommodate all
Divisions in the Eastern States was completed in 1991 and the
database was updated through batch processing. 1In 1992 a
major enhancement was made to the system with the introduction
of on-line processing. This enables instantaneous updating of
elector’s details on the data base and enables interactive
error correction at the time of input.

Benefits include:

. The AEC anticipates a reduced time to close the roll, It
will enable the extraction of certified lists within 4-S
days of the Close of Roll. This compares with 8 days to
complete close of roll processing at the 1990 election.

. Data security has been maintained through the use of our
own communications network.

. Earlier availability of enrolment statistics, including
close of roll figures,

. Preliminary scrutinies of declaration votes can be
undertaken directly on the live database, without the
need to search microfiche.

. Increased efficiency in processing objection notices
through RMANS and costs savings through centralised
postage procedures.

33. Recommendation (6.38): The lian Elact 1
Comnission report to the Joint Standing Committee on Electoral
Matters on the current round of habitation reviews when those
raviews are complete and that the report include an evaluation
of the adeq of used for dealing with eligible
non-English lponkmg, aged, infirm and Aboriginal voters.

Response: Supported. All States are conducting habitation
reviews this calendar year. In Western Australia, Queensland
and Victoria reviews began earlier this calendar year in order
that they would be completed before the anticipated State
elections. Although some States have completed their field
work, follow-up action is continuing and the whole process is
not completed until objection action takes place. Later this
year a report, as vrequested by the Committee, will be
submitted. (See further discussion in Part 2.)

34. Recormendation (6.47): The Commonwealth Electoral Act
1918 be amendad to include a provision that House of
Representative and Senate candidates are entitled to purchase
one copy of the latest print of the Divisional or State roll
(respectively) for the elactorate for which they have been
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nominated in accordance with the rolls that are being made
available to Memb of the of Rep tatives and the
Senate under section 91 of the Commonwealth Rlectoral Act 1918
and, if requested the copy of the roll should bs available in
tape or digk form; and

35. Racommendation (6.49): The C lth Elact. 1l Act
1918 be amended to provide for the distribution to each
candidate, as soon as practicable aftexr the close of rolls,
and at least one week prior to polling day, one copy of the
certified list of voters for the Division in which tha
candidate seeks elaction.

Response: Supported in part, Candidates (or anyone else) are
already entitled under section 90(1) of the Commonwealth
Electoral Act 1918 to purchase copies of the latest print of
the roll for any Divigion. It should be noted, that as the
roll is usually only printed two years after the previous
election, the roll information contained in the latest print
may well be up to twelve months out of date at the time the
next election is announced. From this month, Members of the
House of Representatives and Senators have been provided with
Divisional xoll information on floppy disks which will be
updated on a monthly basis. At election time this service
could be extended to all candidates. However, this would
raigse problems of costs and availability within the
pre-election timeframe as details of candidates would not be
known until after the close of nominations.

With regard to the distribution of certified 1lists to
candidates (Recommendation 6.49), this is a similar
recommendation to one made in the Committee’s Report on the
1987 election, but would supplement it with a requirement that
certified lists must be made available to candidates at least
a week prior to polling day. This should now generally be
achievable. However, the certified lists have to be produced
{each copy of each 1list is, for technical xreasons,
individually laser printed) after roll close and distributed
to meet the Commission’s polling place needs. A general
election requires the production by these means of well over
25,000 lists. &As it is possible that the lists may not reach
some candidates in the time frame recommended by the
Committee, it is proposed that if the Act is amended, the
amendment should include a provision to the effect that a
failure to provide a certified list at least a week before
polling day shall not be a ground for setting aside the result
of an election.

Management and Operation of the lian Elactoral
Commispsion

36. Recommendation (7.7): The Australian Electoral Commission
investigate the extent to which it can devolva financial and
management rasponsibility to Divisional Returning Officers
and, where this is appropriate, does so with concomitant
repoxting and accounting practices.
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Resp r Not PP d The current arrangements for
estimating Divisional election financial requirements and
control of Divisional election expenditure have been the
result of studies of Commission performance at the 1984 and
1987 elections which showed that:

] there was no satandard recording of election expenditures,
making any comparison of the efficiency of election
operations in Divisions and the assessment of future
election funding requirements basically flawed; and

. there were significant differences in the parameters used
for estimating election resource requirements amongst the
various States, leading to perceived inequities (by both
Divisional and Central Office management) in allocation
of resources in terms of the comparative volume and
difficulty of election workloads undertaken in individual
Divisions.

Current election £inancial management systems were set up,
following recommendations from a project team of Divisional,
State Head Office and Central Office representatives, in
responge to these deficiencies, and in an effort to provide an
equitable distribution of election funds throughout the
Commission. Election financial allocations are now made on
the basis of the tangible factor of estimated workloads that
can be supported by past experience and/or current conditions,
with additional funds being granted where there are
nonstandard cir ances. Financial requirements are subject
to review by supexvisory management and additionally in the
light of the election funding ceiling imposed by the
Department of Finance.

The thrust of the system is the equitable distribution of
available funding, between a 1large number of offices
discharging the same functions. While information from the
system is collated centrally, and supervisory management does
examine and may query the estimates, the estimation of
regsource requirements is wundertaken by the Divisional or
project manager responsible for the expenditure.

The 1990 election was the first where financial information
could be collated and compared on a national basis. In the
light of the 1990 experience, the procedures have been further
developed and streamlined.

37. Recommendation (7.14): The Australian Elactoral
Commigsion extend 3its online inf ion k to all

Divisional Offices as an immediate priority.

Response:  Supported. This has already been substantially
achieved, although it must be noted that the South Australian
Divisional Offices are not yet linked to the Commission’s
on-line system.

38. Recommendation (7.18): The Australian Electoral
Commission take urgent steps to guarantee a more service
oriented approach to its task of conducting federal elections.
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Response: Supported. However, the Commission strongly
questions the implication that it has not in the past been
service oriented. The fact that some important aspects of its
work in connection with the 1990 election resulted in a level
of service (e.g. voter delays) less than the Commission itself
would want to provide, does not Jjustify a general inference
about its service orientation.

The Commission is constantly seeking ways of improving its
performance, including service provision, and testing it. For
example, it has conducted a number of surveys over the years
(including polling place exit polls) of client satisfaction,
it obtains and uses feedback data from divisional and polling
place staff, it has worked closely with the Joint Standing
Committees on Electoral Matters and on Electoral Reform on the
development of new procedures and amending legislation
regarding ways to extend or improve client services. The
concept of service is written in the Corporate Plan. As can
be seen elsewhere in this submission, we have taken steps to
deal with the identified 1990 problems and taken other
initiatives of our own to improve services - e.g. to treat as
ordinary voters in certain polling places persons who would
otherwise be absent voters.

The Commission will continue to seek ways and means of
improving service delivery and of ensuring that the corporate
culture throughout is service oriented. That said, we would
also mention that constraints, practical or legal, can apply.
We need to be cost conscious, and we operate in a legislative
context. The Committee observed in its report that "On many
occasions the AEC dealt with the publie’s and candidates’
concerns by pedantic recourse to the Act or precedent without
always assessing individual circumstances”. Such an
allegation is difficult to respond to in the absence of
specifics, but in any event it is worth remembering that many
things the Commission does at election time are potentially
subject to review by the Court of Disputed Returns. We would
be doing no serxvice to candidates by, for example, providing
them with advice as to the requirements of the "office of
profit under the Crown" disqualification in section 44 of the
Constitution, if the adoption of that advice subseguently
caused the candidate’s election to be overturned.
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PART 2

THE PREPAREDNESS OF THE AUSTRALIAN ELECTORAL COMMISSION TO
CONDUCT THE NEXT FEDERAL ELECTION

The Australian Electoral Commission stands prepared to conduct
the next election whenever it may be called. The Commission
and its antecedents have been conducting elections for the
Commonwealth since 1901. Since that time 36 elections, 125
by-elections and 20 separate referendums have been
successfully conducted.

Following the establishment of the Joint Select Committee on
Electoral Reform in 1983, subsequently becoming the Joint
Standing Committee on Electoral Matters in 1987, and the AEC
in 1984 there has been an intensive period of electoral
reform, on the one hand, and rapid developments in electoral
administration on the other. The next election will see
further changes although these will be confined largely to
modifications to procedures established over the last 8 years
or to any adaptations required by the recent computerisation
of divisional offices in Queensland, New South Wales and
victoria.

Apart from changes reviewed in the first part of this
submission, the most significant changes or proposals for
change to the management of the next election are outlined
briefly below. They arise from changes in legislation or from
a desire to further improve performance.

In addition, where legislation mandates specific action before
an election the status of this activity 4is reviewed.
Recommendations for legislative amendments considered
necessary for the effective conduct of an election are also
made.

Legislative Changes Since the 1990 Election
Compulsory Voting

Section 245 has been rewritten to provide an infringement
notice system for enforcement of compulsory voting, under
which apparent non-voters will be given the option of:

(1) paying a penalty
{(ii) showing cause why they should not be prosecuted, or
{1ii) having the matter dealt with by a court.

Recipients of notices will not be obliged to respond to them.
Furthermore, the offence of ‘Failure to Reply’ has been done
away with,
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A working party has redrafted the procedural manual to take
account of the new provisions. It is expected that penalties
may be paid by using credit cards as well as cash or cheques.

Candidate Information Booklet

As a result of legislation introduced as part of the Political
Broadcasts and  Political Disclosures  Act 1991, the
Commonwealth Electoral Act 1918 has been amended to include
subsection 362(4) and section 386A. These amendments require
the AEC to deliver to each household in Australia, at the time
of the next election, a booklet containing profiles and policy
statements for candidates for the House of Representatives and
the Senate. General voter information and divisional maps
will also be included.

The total number of booklets to be produced is approximately
6.5 million, the estimated number of households in Australia.
In order to keep each publication to a manageable size, and at
the same time to minimise the likelihood of the incorrect
booklet being delivered to residences on divisional borders,
14 separate booklets will be produced. There will be 4 for
New South Wales, 3 for Victoria, 2 for Queensland, with 1 for
each of the other states and for the territories. Delivery to
each household will be by contracted letter box delivery
companies, except for non-metropolitan areas where delivery
will be by Australia Post.

The production and distribution of these booklets is a massive
task, for which planning is now well advanced. Major
logistical considerations such as paper requirements and
supply, deadlines, printing and distribution are being
addressed. To date, discussions and meetings have been held
with AGPS, printers, paper manufacturers, distribution
companies, and our advertising agency in order to explore the
full range of producticn options and to ensure that we are
fully aware of the limits to the logistics of an exercise of
this size and complexity.

The legislation requires that recycled paper be used as far as
practicable. This will be influenced by the capacity of
Australian manufacturers to produce light grammage news-print
style paper. In view of the very large paper requirements of
this job, we will need to have paper made in advance of the
likely calling of an election, and to be prepared to carry
considerable storage costs.

Given the fact that we will be working to such a tight
timetable from close of nominations to polling day, usually
only 22 days, careful consideration is being given to the
development of procedures which will streamline the
transmission of candidates’ material from divisional offices
to typesetters, and fully coordinate the whole typesetting,
printing and distribution process.
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Funding and Disclosure

Part XX of the 2ct has had 2 major amendments since the 1990
election; the Political Broadcasts and Political Disclosurs
Act 1991 and the Commonwealth Electoral Amendment Act 1991
which received Royal Assent on 16 June 1992. The effect of
these amendments is that all election forms and handbooks have
to be rewritten. In addition, the impending move to a
coemputer based system of recording FAD data will require a
complete review of all procedures, both election related and

party registration. Design of the computer system is
proceeding well, but is not due to be completed until end
October this year. Rewriting of procedures cannot be
commenced until testing and documentation of the new system
has been completed. Work on new forms, handbooks and

procedures is underway.

Registered political parties are no longer required to lodge
returns after an election as they are now required to lodge
annual returns 20 weeks after the end of each financial year.
The f£first returns under these new provisions are due in
November 1992. Work on forms and handbooks cannot be
commenced wuntil the regulations detailing the return
requirements have been drawn up. This is anticipated to occur
within the next few weeks.

Legislative Requirements Relating to the Election
Habitation Reviews.

5.92(5) requires a habitation review to be conducted within
the period of 18 months ending on the expiry of the House of
Representatives. These might normally be held later this year
as the purpose of conducting habitation reviews within the
period specified is to ensure that rolls are as accurate as
possible for the election. However, in Western Australia,
Queensland and Victoria reviews began earlier this calendar
year in order that they would be completed before the
anticipated State elections.

Based on the most recent review the current one should
generate about three million notations to the rolls including
one million additions of which 250,000 would be new (that is,
not previously enrolled anywhere) enrolments.

The methodology developed in recent reviews of paying a fee to
review officers for collecting enrolment cards at the door,
rather than waiting for the elector to mail them, is showing a
benefit. On the one hand cards are received quickly for action
and, on the other, it is a cheaper means than using the Post
Office and other casual labour for processing. Another
efficiency introduced at this review is that of automated
objection processing. This should save some $400,000 and is
enabled by the computerisation of divisional offices.
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Redistribution

The redistribution establishing new seats and boundaries in
four States and the ACT has been gazetted. Staffing
arrangements for the new seats have for the most part been
completed and permanent offices established except for one in
Queensland which should be ready in mid-August. Electors in
all affected divisions will be able, from maps in the
Information Booklet to be distributed to all households, to
identify the division in which they reside.

Adninistrative Changes Not Already Outlined in Paxt 1
Absent/Ordinary Voting

The Commission intends to alter polling place arrangements so
as to reduce the number of absent votes issued in some polling
places. In certain polling places where a significant number
of absent votes have been issued in the past, the Commission
intends to arrange for the issue of ordinary votes.

An example of the changes to be made is in the Brisbane City
Hall polling place where, in past elections, 4000 absent votes
have been issued. Our intention is to replace the issue of
absent votes with the issue of ordinary votes. Votexrs who
attend the City Hall will spend less time at the polling place
and will experience a much simpler procedure in casting their
vote.

Advantages which will flow from this change in procedures are:

. Voters in polling places where ordinary voting has replaced
absent voting will be dealt with much faster (an ordinary
vote is five times quicker to issue than an absent vote).
This will further alleviate queuing problems at polling
places.

. A higher number of votes will be counted on polling night.

. Dealing with a smaller number of absent votes after polling
day will speed up the completion of post polling day
activities.

For the next election it is expected that this change in
procedures will be introduced in a small number of polling
places on a trial basis at the option of individual Divigional
Returning Officers. 1If the change proves to be successful it
will apply to more polling places in future elections to the
extent that our expectation is that ultimately absent voting
could be reduced by up to 20% when the procedure is fully
utilised.
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Enclosed is a Submission to the Committee entitled "Evidential
Effect of Authorisations borne by Electoral Material".

Yours sincerely
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Electoral Commissioner

22 May 1991
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The purpose of this Submission is to recommend to the
Committee that section 329 of the Commonwealth Electoral Act
1918 be amended to provide that the fact that a person has
been named on electoral material as having authorised that
material can be used as prima facle evidence in proceedings
against that person for an offence against the Act.

2. Section 329(1) of the Act provides:

A person shall not, during the relevant pericd in
relation to an election under this Act, print, publish or
distribute, or cause, permit or authorize to be printed,
published or distributed, any matter or thing that is
likely to mislead or deceive an elector in relation to
the casting of a vote.

3. After the 1990 election a number of complaints were made
to the Commission concerning a particular how~to-vote card.
In response to a request from the Commission the Australian
Federal Police investigated inter alia whether there had been
a breach of section 329(1) of the Act.

4. While the Office of the Director of Public Prosecutions
was of the the view that the how-to-vote card in gquestion
contravened the section, it concluded, on the basis of the
Australian Federal Police investigation, that it was not
possible to bring criminal proceedings against any person,
because it could not be shown by admissible evidence that any
particular person was responsible for publishing or
distributing the card. The Office of the Director of Public
Prosecutions has advised the Commission (see Attachment &)
that consideration needs to be given to an amendment of the
Act along the lines spelt out in paragraph 1 above.

S. The Committee has already considered the issue in
relation to section 351 of the Act, at paragraphs 5.25 to 5.31
of its Report No. 3 ("Inquiry into the Conduct of the 1987
Federal Election and the 1988 Referendums®”). The Committee
recommended at paragraph 5.31 (recommendation 44) that:

Section 351(3) of the Commonwealth Electoral Act 1918 be
amended so as to provide that the person whose name is
printed as the authoriser of a how-to-vote card is deemed
to be the publisher.

The Government is still considering the Committee’s
recommendation.

6, The proposed amendment to section 329 would be consistent
with the amendment which the Committee has recommended to
section 351. In the absence of such an amendment, section 329
will to all intents and purposes be unenforceable.
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Suggested Amendments to the
Commonwealth Electoral Act

1 am writing to suggest that consideration be given to
amending the Commonwealth Electoral Act to provide that the
fact that a person has been named on electoral material as
having authorised that, material can be used as prima facie
evidence in proceedings against that person for an offence
against the act.

2. The need for such a provision was highlighted by a recent
case concerning the alleged distribution of a misleading how
to vote card.

3. The how to vote card falsely represented that the
candidate had endorsements from groups which had not endorsed
him. It was our view that the card contravened sections
329(1) and 351 of the Commonwealth Electoral Act but that it
was not possible to bring criminal proceedings against any
person. The problem was that it could not be shown by
admissible evidence that any particular person was
responsible for publishing or distributing the cards.

4. The cards bore the name of the printer, as required under
the Act. They also bore the name of the person who had
authorised them. However, the fact that the person was named
on the card was not admissible as evidence against her, it
being hearsay evidence.

. Section 328 of the Commonwealth Electoral Act reguires
that the name of an authorising person appear on all
electoral material. However, there is nothing in the Act to
facilitate proof that the petson so named was connected with
the material.

14957



6. The AFP made enquiries of the printer named on the card.
The printer was able to identify the person who had placed
the order and subsequently collected the printed cards.
However, it appeared that that person was a messenger with no
responsibility for drafting or distributing the cards.

7. The AFP also attempted to question the candidate, the
person who was named as having authorised the card, the
messenger and various other people involved in the matter.
All declined to talk to them.

8. In the result there was insufficient evidence to bring
charges against any person in respect of the how to vote
cards, Consideration was given to the possibility of
prosecuting one or more officers of the relevant party under
section 351(2) but, in the circumstances of this case, that
did not appear appropriate. The preparation and distribution
of the relevant cards appeared to be the private initiative
of the candidate and/or the person named on it as having
authorised it.

9. There seems no reason in logic why the prosecution should
not be able to rely on a statement appearing in electoral
material as prima facig evidence in a case like the present.
There is a legislative requirement that the authorising
person be named in such material. I suspect that a person in
that position would be somewhat surprised to find that the
fact that he or she was so named has no legal consequence.

10. A provision along the lines suggested would clearly not
have provided any basis for prosecuting the candidate, who
may have been more responsible for the production and
distribution of the cards than the person whose name appeared
on the card. However, if that person had been at risk of
prosecution, it is possible that the candidate and others
involved in the case may have been more forthcoming when
interviewed by the AFP. It may then have been possible to
determine who was the main offender in this matter.

11. If the Act is amended as suggested above, consideration
will also have to be given to amending the relevant
substantive provisions to ensure that it is an offence
2gainst each of them to authorise the publication or
distribution of offending material. At present, for example,
the word:"authorise” appears in the appropriate places in
section 329, but does not appear in section 351.

12, If you require any further information please contact me
on 270-5634.

GRAY
tght Director

1495T
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Dear Ms Middlebrook

THE CONDUCT OF THE 1990 FEDRRAL ELECTION PART II AND
PREPARATIONS FOR THE NEXT FEDERAL ELECTION

At. page 11 of the Australian Electoral Commission’s submission
in respect of the Committee’s above inquiry dated 26 June
1992, we noted that legal advice was being sought on ways of
implementing the Committee’s Recommendation (3.43).

Copies of the advice we have received from the Attorney-
General’s Department and the Office of Parliamentary Counsel
are attached.

The advice tends to confirm the Commission’s view, as
expressed at page 11 of our submission, that it is extremely
difficult to find a satisfactory way to prevent persons from
inducing voters to vote "1, 2, 2, 2, etc"™ so long as such a
vote remains a formal vote.

Yours sincerely

Blcox

Electoral Commissioner

3 November 1992



15 0T 92 15:79

I TORNEY
ENERAL'S

DEPARTMENT

Office of General Counsel

0GC92457478 o
15 October 1992 e

MsPeta Dawson

Acting Director

Research Sectivn
tian Electoral Commissi

POBox 8201
QUEEN VICTORIA TERRACB ACT 2600

Derr Ms Dawson

COMMONWEALTH ELECTORAL ACT 1918 (‘'THE ACT ) SECTION 270; OPTIONAL
PREFERENTIAL VOTING

1 sefer to onr discussions today l.nd %0 your facsimil g my advice on the
proposal put farward by tho Office of Parliamentary Counscl asa suggcswd solution of problems
arising under:ecuon 270 of the Act.

2. The proposcd solution ad: dtie dofa d prefe and the substituti
of the next preference in place of the repeated prefercnce. (For examplc if a ballot paper was
marked in the pattem 3, 2,2, 3., R would be read as 1, 3., thus promoting the third preference to
the sccond preference),

3, Tagree with the view expressed in your earticr memorandum to us dated 19 Avgust 1992
:hmleg-slnuvc provision having this effect would not ensure that the voters’ intcntions were
given effect. Tnmy view, it would be inappmprme to Inclede provisions in the Act ihat bad the
cffect of distorting the franchise by failing to give effect to a voters’ intention.

Youws sincercly
—_—

Murgarct Byme .
Acting Senor Geperal Counsel

Telephone:  (06) 250 6269
Facsimile:  (06) 250 5915

Central Ofﬂce

Robert Caran Offces, MNallonad Cicculte Baiton * Telephone (05) 250 250 5915
OFfKCES IN CANBERRA, SYDNEY, MELIOURNE, HRISBANE, PERTH, ADELAIDE, NOBART DAme, 1oszvm_:

eass "N 7%
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Electoral Commissioner / Q( ' X 392
Australian Electoral Commission { - ¥ / 24 SEP m‘.,‘ o
PO Box E201 - oo
Queen Victoria Terrace
PARKES ACT 2600

Attention: Pc;/a Dawson
Dear Ms Dawson

COMMONWEALTH ELECTORAL ACT-SECTION 270-OPTIONAL PREFERENTIAL
VOTING

1 refer to your memorandum dated 19 August 1992 to Mr Frank Marris of this Department in
relation to section 270 of the Commonwealth Electoral Act 1918 (“the Electoral Act”). You
sought advice on the proposal to make it an offence to advocate optional preferential voting and
the problems that may be d in terms of enf and monitoring compliance.

2. Ttwas suggested in paragraph 4 of your letter that a possible approach to the problem may be
to amend subsection 329(3) of the Electoral Act to omit, for example, the words “that contains a
representation or purported representation of a ballot paper for use in thatelection”. The effect of
this change would be to substantially broaden the offence. It would include an offence where 2
person advocates optional preferential voting no matter how that is done. The removal of the
words would also make it an offence where'a person cxplams the pmvxsnon in the media, but may
not intend to induce an elector to ise optional preft voting. dening the offence in
the way you have proposed is therefore only ptable if the defence provided by subsection (5)
is also made to apply to subsection (3).

3. Tagree with the comment by the Office of Parli y Counsel at paragraph 6 of their
letter that the ballot papers should state positively thata vou:r must not put t the same number in
more than one square. This may remdve some of the possible ambxgu\ty in voting and make it
more difficult for a person to advocate that optional preferential voung in that way. It would also
clearly bring that particular activity within the ambit of the offence in subscction (3). It may also
be worth considering a media compaign to advocate that optional preferential voting is not
acceptable.

Central Ofiice
Robernt Garan Offices, Natonal Circudt, Barton ACT 2600 + Telephone {(06) 250 e fax (06} 250 3518
B AR LBOURNE, BRISBae, PERTI ADELAIDE, HOBART, DARWIN, TOWNSVILLE

e NY D
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4. Asto your comments about compliance, I have some doubt as to whether a rmedia suggestion
that voting 1,2, 2, 2, 2 would come within“print, publish, or distribute ... an advertisement,
handbill, pamphet or notice . C made on talk-back radio would certainly not be caught.
If you want to try to catch that sort of thing you will not achieve it with the suggested amendment,
I also think you would have difficulty forraulating a clear enough offence provision 10 capture

such activity.

Yours sincerely -
%QMJ Wealdl ~.

John Walsh
Senior Government Lawyer
Criminal Law Branch

Telephone:  (06) 250 6439
Facsimile:  (06) 250 5918

cc, Margaret Byme, Office of General Counsel

18919
Re: Section 270-Oplional Preferential Votin
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Deputy Electoral Commissioner
Australian Electoral Commission
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Queen Victoria Terrace
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Commonwealth Electoral Act 1918 — section 270

1 refer to your letter of 2 July 1992 in which you discuss steps taken by certain
voters to achieve de facto optional preferential voting, I agree that_the problem is a
difficull one. You wish to prevent this practice, while maintaining lhe'safety-net provided
by section 270, and at the same time not adopting such 2 heavy-handed approach that it
could be an offence to explain a provision of the Act.

2. Although I do not think there is a compiete solution, I think 2 steps could be taken
to discourage the practice.you refer to, namely, to mark a vote "1, 2, 2, 2 etc” and so
deliberately cast an optional preferential vote. However, before suggesting these steps, I

should point out that, as I se¢ it, a deliberate optional pxeferenual vote could also be cast
by making a vote "1, 3, 4, 5 elc

3. The first step would be to amend section 270 to ensure that (subject to paragraph
270(1)®)) in a case where numbers are repeated, or a number js skipped, the voter is
treated as expressing preferences for the remaining candidates voted for. For example:

~ if a vote is marked “1, 2, 2, 2, 3, 4, 5, 6", the voter would be treated as
having expressed preferences for numbers 1, 3, 4, 5 and 6 (and the
repeated numbers would be disregarded entirely);

if a vote is marked *1, 3, 4, 5, 6, 7, 8, 9", the voter would be treated as
having expressed preferences for each of the candidates voted for (and the
missed number would be disregarded entirely).

4. The result would prevent lh¢ voter from achieving optional preferential voling by
repealing numbers or omitting numbers. If the vote passed the other tests provide,d in

section 270, the vote wauld be full preferential voling, bul with only the omissions causad
by the errors.

5. One difficuity with this approach is the effect on a voter who makes an inadvertent
error. In the case of a skipped number, the voter’s intention is clear. However, in the
case of a repeated number, it is not. It would be possible to use some arbitrary test to
decide the order between the candidates whose squares comtain the same number.
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Bowever, it would be simpler mezely to dlsrcgud the repeated numbers, and proceed to,
the next highest number on the vote. This would have the advantage of being the same
rule as the one-applying whexg a_nurgbe_r_xs skipped. N
6. The second step would be to amend sections 239 and 240, and the ballot papers,
to state positively that a voter must not put the same number in more than one square,
This would remove any possible ambiguity in sections 239 and 240, and make it more
difficult for anyone to advise in good faith that marking a paper °1, 2, 2, 2 etc” is
acceptable.

e

7. Ishall be happy to discuss the matte{_ further if you wish,

SN

M L Tumbull)
First Parliamentary Counsel

IMI2EISLWMIE] 11.5.52
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Mr A Bevis, MP

Chairman

Joint Standing Committee
on Electoral Matters

Parliament House

CANBERRA ACT 2600

Dear Mr Bevis
ELECTION NIGHT COUNTING

Following this morning’s informal meeting with the Committee,
I would like to set out our understanding of the proposal
which emerged, presented on a basis which we consider would be
workable and satisfactory.

1. Before election day, the election night computer system
will be set up to run as it did for the 1990 election;
that is, estimated two-candidate preferred results will
be calculated by the computer for each Division. The
historical (1890 election) data used by the system will
be supplied to the television networks, to use as they
see fit. This data will show which two candidates in
each Division topped the poll in 1990 (on redistributed
boundaries in relevant States).

2. After nominations <close, two candidates will be
identified by the AEC in each Division to whom
preferences will be distributed on polling night. These
candidates will be identified on objective criteria,
usually on the basis of the previous election result.

3. The names of the two identified candidates will not be
made publicly known prior to polling day. Each DRO and
OIC will be informed in confidence and on a need to know
basis of the names of the two candidates. This may mean
that some officers will be advised before polling day as
a consequence of their receipt of polling day material.
It is not envisaged that there need be a sealed envelope
to be opened after the polls close. DROs and OICs will
be instructed to keep the information confidential until
after the polls close.



After the polls have closed, polling places will count
first preference votes as quickly as possible. These
results will be phoned to the Divisional office, where
they will be entered into the computer system as soon as
possible. 1In the Tally Room, the election night computer
system will display these progressive first preference
results and associated swings, together with notional two
candidate preferred results calculated by applying 1990
preference trends to the fzrst preferences, The
television networks will receive the ‘*raw* first
preference results as soon as they are available in the
Tally Room.

After the first preference result is phoned in, a number
of officers in the polling place will conduct a two
candidate preferred distribution to the two identified
candidates. Generally, this result will be phoned to the
Divisional office as soon as possible. The DRO will
maintain a manual tally sheet showing the progressive two
candidate preferxed result for each polling place in the
Division. wWhen all polling places have reported their
two candidate preferred result, the DRO will manually
calculate the total two candidate preferred result for
the Division and enter that total result into the
computer system. As soon as that total result is
processed by the computer, the display screens in the
Tally Room will be amended to replace the notional two
candidate result for that Division with the actual two
candidate preferred result. A suitable notation will
appear on screen to point out that actual data is
displayed. It is recognised that this may occur
comparatively late on polling night, at least in some
Divisions.

At the same time as the two-candidate preferred count
commences, the Senate count will commence in the polling
places. The Senate count will be phoned through to the
Divisional office as soon as possible. {If it was not
practicable to separately phone through the two candidate
preferred vote, that will also be phoned through at this
stage.) As each polling place’s results are received ir
the Divisional office, they will be entered into the
computer system and transmitted to the Tally Room.

After completion of the “rofficial® two-candidate
preferred count, scrut:meers will be given reasonable
opportum.ty to examine ballot papers as they wish. That
is, officers will be made available to display ballot
papers in such as way as to enable scrutineers to observe
preference flows on ballots counted to any or all
candidates.



The Commission does nmot support the suggestion that DROs phone
candidates to inform them of the two-candidate preferred
result. In the past, DROs have never had the responsibility
of contacting candidates on polling night to inform them of
any results. It is the Commission’s view that candidates
should inform themselves of the results on election night,
either through scrutineers’ reports, enquiry of the DRO, or
the media. It would be unreascnable to place this additional
burden on the DRO at this extremely busy time, particularly as
many candidates may be difficult to contact on election night.

The Commission considers the above scheme to be a suitable
compromise which meets the concerns of the Commission and the
Committee.

Yours sincerely

{

Cox
Electoral Commissioner

10 November 1992

pPs

Later this afternoon you mentioned to Dr Bell an interest in
recormending an interim (at about the 40% mark) two candidate
preferred result in each Division be compiled and entered into
the computer system. This raises technical and operational
concerns which we would prefer to avoid. Moreover parties and
others will have the benefit of progressive information which
scrutineers will have observed as a result of the preference
count in each polling place. As an end of count two candidate
preferred result will be entered into our system on the night,
we would prefer that such a recommendation not be made.
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Mr A Bevis, MP

Chairman

Joint Standing Committee
on Electoral Matters

Parliament House

CANBERRA ACT 2600

Dear Mr Bevis
ELECTION NIGHT COUNTING

Following further informal discussions, set out below is our
understanding of the latest proposal which has emerged,
presented on a basis which we consider would be workable and
satisfactory.

1. Before election day, the election night computer system
will be set up to display first preference results and
actual two-candidate pxreferred results, with the nexus
between them broken, The historical (1990 election) data
used by the system (on vredistributed boundaries in
relevant States) will be supplied to the television
networks, to use as they see fit.

2. After nominations close, two candidates will be
identified by the AEC in each Division to whom
preferences will be distributed provisionally on polling
night. These candidates will be identified on objective
criteria, usually on the basis of the previous election
result.

3. The names of the two identified candidates will not be
made publicly known prior to polling day. Each DRO wiil
be informed in confidence and on a need to know basis of
the names of the two candidates. DROs will be instructed
to keep the information confidential until after the
polls close. Each polling place OIC will be given a
sealed envelope to be opened after the polls close with
the names of the two candidates enclosed. If they need
to know, the television networks with computer analysis
systems will be informed in confidence of the names of
the two candidates on the morning of polling day, to give
them time to program the names into their systems.



After the polls have closed, polling places will count
first preference votes as quickly as possible. These
results will be phoned to the Divisional office, where
they will be entered into the computer system as soon as
possible. In the Tally Room, the election night computer
system will display these progressive first preference
results and associated swings. The television networks
will receive the first preference results and associated
polling place data in regular batched updates, as they
have requested.

After the first preference result is phoned in, a number
of officers in the polling place will conduct a two
candidate preferred distribution to the two identified
candidates. Generally, this result will be phoned to the
Divisional office as soon as possible. The DRO will
maintain a manual tally sheet showing the two candidate
preferred result for each polling place in the Division
and the progressive total for the Division. When the
progresswe total reaches about 10% of the expected total
for the Division, the DRO will enter the progressive
total into the computer system, together with details of
which polling places are included in the total. The DRO
will repeat this process at around 40%, and will input
the final Divisional total when all poll:mg places have
reported. Some flexibility may be requ:red here,
dependent on how quickly or slowly flgures arrive - for
example, if one polling place is late in reporting, the
DRO could enter the total all bar that one polling place
as the third transaction, and enter the final figure when
the outstanding polling place reports. As soon as the
two-candidate preferred result is processed by the
computer, the display screens in the Tally Room will show
the two candidate preferred result for the relevant
Division, using matched polling place analysis.

At the same time as the two-candidate preferred count
commences, the Senate count will commence in the polling
places. The Senate count will be phoned through to the
Divisional office as scon as possible. (If it was not
practicable to separately phone through the two candidate
preferred vote, that will also be phoned through at this
stage.} As each polling place’s Senate results are
received in the Divisional office, they will be entered
into the computer system and transmitted to the Tally
Reom.

Polling staff will be instructed that scrutineers are to
be able to scrutinise preference flows as well as
formality during stages 4, 5 and 6 above, although it is
expected that the first preference count at stage 4 will
proceed relatively quickly given that the two-candidate

preferred count will commence immediately after. The
speed of the count will therefore depend in part on
whether scrutineers impede counting staff, After

completion of the ‘*official® two-candidate preferred
count, scrutineers will be given reasonable opportunity
to examine ballot papers as they wish. That is, officers
will be made available to display ballot papers in such a
way as to enable scrutineers to observe preference flows
on ballots counted to any or all candidates.



8. Candidates wishing to ascertain election night results
may do so by contacting the relevant DRO.

The Commission considers the above scheme to be a suitable
compromise which meets the concerns of the Commission and the
Committee.

Set out below are answers to specific questions that have not
been covered by the above scheme.

The Scrutineers Handbock states, and polling place staff are
instructed, that scrutineers are able to enter and leave a
polling place at any time.

In comparing the AEC's original proposed scheme and the above
scheme, there are some differences in timing on election
night. Under the above scheme, first preference results will
arrive (we estimate} on average 15 to 30 minutes earlier than
under the AEC’S scheme. Under the above scheme, two candidate
preferred results will arrive roughly 30 minutes after they
would have begun to arrive under the AEC’s option (in other
words there may be a 45-60 minute period in which first
preferences will be available for a particular Division but no
two candidate preferred figures will be available). The
timing for input of Senate rxesults should be much the same
under either option.

The above scheme will involve about 2-3 weeks of programming
time, followed by associated testing. In addition, it will
invoive some amendment of manuals. It does not, however,
present any significant technical problems.

At the early stages of counting, a higher proportion of first
preference votes will be displayed than of two candidate
preferred votes. We will be seeking to make this arrangement
well understood so as to avoid possible confusion. The delay
in posting the two candidate preferred result is a trade off
for somewhat earlier posting of first preferences.

To enable work to commence on reprogramming the system, we
would appreciate early advice of your recommendation on this
matter.

Yours sincerely

Cox
Electoral Commissioner

12 November 1992
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JOINT STANDING

“Ms T Mddiebrook

Segretary

Joint Standing Committee on Electoxal Matters
Pardiament House

CANBERRA ACT 2600

Dear Ms Middlcbrook
RE: 'INQUIRY INTO THE CONDUCT OF THE 1550 FEDERAL ELECTION
(PART 1) & PREPARATIONS FOR THE NEXT FEDERAL ELECTION
In mplyto yourlcm:: of 12 Novcmbu' and our phone call in October, your faquiry has been
of the E Di from all State and Territory Councils on the
Ageing. :

. The issucs raised by the Exscutive Directors are:

Information:

Information about facilitics available for the frail aged people awd people with disabifities
 should be made at the eardiest possible time prior to the election and between elections.

TOplG which should be published inelude:

a). that voting is compulsory;

bB) . that postal voting is available;

¢ thatpeople may apply to be registered to be postal voters on a regular

. basis;

Fral aged people, people with limited sight, and those peuple wnh
mobility problems should be targeted;

d; Older people have problems getting to pofling booths. Some transport
s o

¢) More publicity about which polling booths are physically accessible to
people with disabilities.

-2

Council on the Ageing (Australia) A.CN.008 483 574
3rd Floor. VACC House, 464 S5t Kilda Road. Melbourne, Victoria 3004



-2.

People of Non-EngHsh Speaking Backgrounds (NESB):

It is noted that older people of NESB have the iighest level of informal votes, Information
s detailed above should target this group through thelr communities, ethnic press, ethnic
radio anfl television - taking into account the high level of illiteracy amangst some of the aged
in these commmunitics who-do aof kave & good understanding of Australisn Flectora] Laws,

The commuity fanguages need to be used. Particular emphasis needs to be placed on the
declining copmmumitics such as the Polish.
Publcity:

The ipformation, which needs to be spread to- the frall aged, should be distributed through
the general media, including the age-specific press and community sexvice newsletters.

On behalf of the COTA network, I thank you for this opportunity to comment and your
paticnce fn waiting for the input.

Yours sincorely

. Mirs Sus Docbov

Executive Director - COTA (ACT)

oc COTAs

Rel: ¥wpi0026\iddisbr111
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SENAIE ELEC 1LHIONS 1961-1990 (cont.)

Time taken to conduct the scrutiny
POLLING DAY STATE WRIT RETURNED TIME
(DAYS)
1312775 © NSW 52
viC 91 37
Q 191 37
WA 191 37
SA 19/ 37
TAS 191 37
ACT* 24112 11
151 a3
18/5/74 NSW 25/8 38
vic 2566 38
1 31
WA 19/6 32
1 31
TAS 20/8 33
112072 # QLD 22/12 20
2111770 NSW 1612 25
VIC 17112 26
18/12 27
WA 11/12 20
SA 14/12
TAS 10112 19
25/11/67 NSW 20/12 26
vIC 19/12 25
QLD 18/12 24
WA -] 42
SA 2012 26
TAS 18/12 24
26/11/66 # NSW 1312 18
VIC 15/12 20
14/42 19
WA 12/12 17
9/12/61 NSW 301 62
vic 1117 a3
QLD 1211 34
10/ 32
SA 121 34
TAS 22112 13

* 1975 was the first Senate elsction in which the Tenitories had Senate entitlemnents.
#1972 and 1986 were Senate by-elections.

(August 1850)



StNAIE ELEGIONS 1981—1 o

Time taken to conduct the serutiny
POLLING DAY STATE +  WRIT RETURNED TIME
(DAYS)
24/3/30 NSW 14/5 51
. vIC 27/4 34
QLD 9/5 48
WA 234 30
SA 7/5 44
TAS 26/4 a3
ACT 20/4 27
NT 20/4 27
11/7/87 NSW 25/8 45
vic 188 38
QLb 178 37
WA 10/8 30
6/8 26
TAS 718 27
ACT 4/8 24
317 20
112784 NSW 111 42
vic m a8
QLb an
WA a1 39
SA 8/ 39
24/12 23
ACT 2112 26
2712 26
5/3/83 NSW 6/4 30
vic 2913 24
QLD 3073 25
A 24
29/3 24
TAS 213 16
ACT 188 13
NT 28/3 23
18/10/80 NSW 1711 30
vic 1311 26
QLD 18111 31
WA 24/11 37
14111 27
TAS 1011 23
ACT 24/10 37
1am 26
101277 NSW 131 34
viC 131 34
LD 191
WA 101 31
SA 6/1 27
TAS 201 41
ACT 2112 1
NT 3012 20

{August 1950}



