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DUTIES OF THE COMMITTEE

Section 8(1) of the Public Accounts Commitice Act 1951 reads as follows:

Subject to sub-section (2), the duties of the Committee are:

{a)

(aa)

(ab)

(b)

{c)

(@

to examine the accounts of the receipts and expenditure of the
Commonwealth including the financial statements transmitted
to the Aunditor-General under sub-section (4) of section 50 of
the Audit Act 1901,

to examine the financial affairs of authorities of the
Commonwealth to which this Act applies and of inter-
governmental bodies to which this Act applies;

to examine all reports of the Auditor-General (inciuding
reports of the results of efficiency audits) copies of which have
been laid before the Houses of the Parliament;

to report to both Houses of the Parliament, with such
comment as it thinks fit, any items or matters in those
accounts, statements and reports, or any circumstances
connected with them, to which the Committee is of the opinion
that the attention of the Parliament should be directed,

to report to both Houses of the Parliament, any alteration
which the Committee thinks desirable in the form of the public
accounts or in the method of keeping them, or in the mode of
receipt, control, issue or payment of public moneys; and

to inquire into any gquestion in connexion with the public
accounts which is referred to it by either House of the
Parliament, and to report to that House upon that question,

and include such other duties as are assigned to the Committee by
Joint Standing Orders approved by both Houses of the Parliament.
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PREFACE

This Report details the Committee's findings on its examination of one particular
Customs investigation and prosecution case, involving the firm of Midford
Paramount. Although only one aspect of this multifaceted Customs investigation
actually proceeded to litigation, the Committee was able to examine in some detail
and draw conclusions on the other aspects of the case that did not reach the stage
of actual Court proceedings. The case arose in New South Wales and was
predominantly handied by the Customs investigation officers in that State, with
some involvement by Headquarters based Customs officers in Canberra. The
Committee is therefore mindful that any conclusions it reaches may be discounted
by claims that its examination covered a single case involving a relatively small
number of individuals that may not necessarily be representative of the general
standard of Customs investigations either within the New South Wales operations
of Customs or those of any other State in Australia.

For the reasons set out elsewhere in this Report, the Committee was unable to
examine in any detail the many other cases for which particulars were provided to
the Inquiry. However, at face value these cases would tend to confirm the
Committee's view that all is or at least was not well within Customs, particularly in
New South Wales, and that many of the shortcomings identified during the Inquiry
are not unique to the Midford case.

The Committee stresses that the Midford Case is not just about accountability for
the actions of Australian Customs Service officers operating in a devolved public
administration environment. It also involves considerations of liaison between the
policy formulation functions conducted by Department of Indusry, Technology and
Commerce and the administrative or implementation responsibilities in respect of
that policy performed by the Australian Customs Service, together with the
interaction between the above agencies, the Australian Federal Police, the Australian
Government Solicitor and the Commonwealth Director of Public Prosecutions where
prosecution action is contemplated. The Midford case also involved the Departments
of Foreign Affairs and Trade and Prime Minister and Cabinet, the Ombudsman,
Administrative Appeals Tribunal, Unions, industry bodies, consultants, agents and
individuals. Even questions as diverse as the relationship between senior and junior
Ministers, adequate compensation for detrimental administrative actions and threats
made against witnesses have heen addressed during the Inquiry.

The Committee believes that there are many valuable lessons to be learnt from this
Inguiry that have application or validity far beyond just the Australian Customs
Service and recommends that the Report be examined within a mueh wider public
administration context.




Inguiries such as this require the work of many people and I take this opportunity
to thank the Committee's Sectional Committee A for their perseverance in what has
been a long, complex and at times unpleasant Inquiry. I also thank the
Auditor-General for making available one of his officers, Mr David Spedding, for the
duration of the Inquiry. The Committee is most appreciative of the support given
to the Inquiry by Mr Spedding and other members of its secretariat.

Hon G F Punch, MP
Chairman
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1. This Report presents the results of the Committee's findings in relation to
its Inquiry into the Midford Paramount Case and Related Matters,

2, The Inquiry was referred to the Committee by the Senate in December 1280
following a number of attempts by Senate Estimates Committee A to examine the
circumstances surrounding the failure of a major Crimes Act prosecution of a well
known importer and manufacturer of shirts. At that time it was believed that the
costs to the Commonwealth arising from the failed prosecution exceeded $1 million.

3. After two years of investigation, the Committee established that the total
costs to the Commonwealth could not be readily ascertained, but up to the time of
commencement of this Inquiry were likely to have reached ahout 38 million.
HEvidence received indicated that the total costs to the defendants in the Midford
case were also of a similar magnitude. The Committee wag disappointed with
inadequacies in the costing data provided by various Government bodies and has
recommended that more comprehensive data on the costs incurred by them be
provided to the Senate.

4. Charges in relation to an alleged misuse of quotas involving a fraud of
%4.5 million were laid against the Directors of Midford Paramount Pty Ltd and its
Tariff Advisor in June 1988. Committal proceedings commenced one year later, in
June 1989, and were discontinued soon after when the DPP withdrew the charges.

8. In February of the following year the Magistrate awarded costs against the
Commonwealth of around $365 000. In so doing, he was highly critical of the
manner in which the case had been prepared and presented and severely castigated
the two principal witnesses, one from the ACS and the other from DITAC. Under
cross examination these two witnesses had departed significantly from their sworn
statements previously tendered to the committal proceedings and it was established
that in a number of key areas the evidence contained in those statements was
incorrect or unsupportable.

6. Despite the withdrawal of the charges against Midford and its Tariff
Advisor and the award of costs by the Magistrate, the Committee noted that the
defendants had suffered enormous financial losses through unreimbursed legal fees
and diminution in the values of their respective businesses. Specific actions by the
ACS, in particular, had resulted in the latter. In effect, the defendants had been
severely punished notwithstanding that they had not been convicted of any erime.




7. Evidence was also received that Midford's former Customs Agent had been
threatened that he would be made unemployable if he gave evidence to the
Committee that was unfavourable to the ACS. Further evidence was tendered
towards the close of the Inquiry by the Agent, claiming that those threats had been
carried through to fruition. The Committee intends to report separately on this
matter when its investigations have been completed.

8. In the interim, however, the Committee has recommended that the
defendants in the Midford case and others be compensated for their unrecovered
material and legal costs,

5. Examination of the quota matter and the reasons for the failure of the
committal proceedings revealed to the Committee that this was only one of a series
of prosecutions the ACS had sought to bring against Midford. In respect of these
other matters, for various reasons, none proceeded to the stage where charges were
actually laid. The Committee discovered serious shortcomings, however, in the
investigatory work undertaken by the ACS in relation to these other matters and
concluded that they may well have suffered the same fate as the quota matter if they
too had progressed to court proceedings. [nadequacies in the investigation conducted
by the ACS was also one of the primary causes for the failure of the prosecution on
the quota matter.

16. As the Inguiry progressed the Committee discerned an emerging pattern
about the investigatory methods and abilities of the NSW based Customs
investigators. All too often they, along with some Central Office based Customs
officers, misunderstood or misconstrued the evidence before them, jumped to
unsupportable conclusions and ignored or even deliberately suppressed evidence
beneficial to or explanations provided by those individuals subject to investigation.
It was also evident that at times the ACS actively sought to prevent the provision
of such explanations.

11, Midford also made innumerable representations through various elected
representatives at both the State and Federal level and to the Ombudsman, all of
which were apparently deflected by the ACS. Instances were also noted by the
Committee where Ministers had not been fully informed or had been misled by the
ACS in relation te matters under consideration in the Midford case. It has
recommended that an investigation be conducted into at least one of thase instances
where the misleading of the Minister appears to have been blatant.
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12. Similarly, it was observed that ACS Senior Management exhibited an
inadequate knowledge and understanding of the complexities of what was to be the
largest Customs fraud case investigated to date and one of the first ACS cases to be
dealt with under the Crimes Act, rather than the Customs Act. Planning,
management, reporting and accountability in respect of the case were all found to
be deficient.

13 The Comumittee was concerned that ACS officers at relatively junior or
intermediate levels possessed unlimited powers to seize imported goods. The
disecovery that the ACS had seized 162 000 shirts valued at $1.8 millien: in the
Midford case for an salleged underpayment of some $83 000 truly shecked the
Committee. In its view, this action was excessive, ill considered, unsupportable and
designed to demolish a high profile company that had operated successfully in
Australia for over 40 years. Having dealt such a severe blow to the company, it was
considered extraordinary that the ACS should also then seek to institute prosecution
proceedings against it in relation to the same issue after also withdrawing its
ongoing entitlements to import quotas.

14. The Comimittee has therefore recommended that warrants for search and
seizure action in Customs non-narcotics matters only be issued by judicial officers
and only upon written application. Present powers under the Customs Act enabling
officers of the ACS fo issue such warrants should be revoked. It has also
recommended that a system of delegation limits be implemented within the ACS to
ensure that high value seizure proposals are considered at sufficiently senior levels
within the ACS before an application for seizure is forwarded to the judiciary,
Limiting the value of the proposed seizure in commerecial cases to no more than
twice the amount of duty alleged to have been evaded has alsc been recommended.
It is recognised, however, that such limitations should not apply where only one item
is available for seizure.

15, In total, the Committee has made 134 recommendations in this Report. Any
cursory reading of those recommendations would indicate that many of the
improvements suggested by the Committes are simple, straightforward matters
which could be described as either common sense or basic good management
practice. Overall, the Report represents a terrible indictment of the ACS and it is a
poor reflection on that organisation that many of the more fundamental matters
raised therein needed to be said.

16. The Committee is well aware, however, that its examination of the ACS was
not wide ranging and wishes to make it clear that its comments, in the main, are
based upon its review of a part of only one of several Sub-programs within the ACS,
Further still, that examination was confined primarily to the actions of Customs
officers in New South Wales, and, to a lesser extent, the ACS Central Office. For
this reason, and to enable a wider independent perspective on the operation of the
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Investigations Sub-program to be obtained, the Committee has recommended that
consideration be given by the Australian National Audit Office to conducting an
Australia wide efficiency and skills audit of the Investigations Sub-program. In
addition, the Committee has recommended that a formal evaluation of the training
provided to ACS investigations staff be conducted by a panel comprising
representatives of various entities with which the ACS normally deals in the conduet
of its investigations and prosecutions.

17. Establishment of a specialist unit within the Commonwealth Ombudsman's
Office has been recommended to investigate individual complaints made against the
ACS. The Committee has also called for increased resources to be allocated to the
Ombudsman. Other matters raised in the public submissicns to this Inquiry that do
not relate specifically to the Midford case should be examined by that unit. At face
value many of the issues raised in these other submissions appear to be legitimate
complaints about the actions of the ACS that warrant closer investigation. It is
therefore a matter of regret to the Committee that it did not have the resources to
examine these other issues during the conduetl of its Inquiry.

i8. In part, the reason why the Inquiry took much longer than originally
anticipated and did not extend to examination of matters other than those relating
to the Midford case was that it became bogged down in the large number of highly
complex and important issues that arose and the unprecedented quantities of
documentary evidence received. An excessive number of inconsistencies, inaccuracies
and contradictions were encountered in the evidence provided by key witnesses from
government agencies. In addition, many of the answers to questions posed by the
Committee appeared to be evasive, The Inquiry certainly did not prove to be an easy
task for the Committee to complete.

19. Overall, the evidence before the Committee did indicate that the ACS was
at best incompetent, or at worst conspiratorial and deceitful, In this regard, should
further evidence emerge demonstrating that the Committee was deliberately misled,
appropriate action will be taken under the full powers of the Parliament,

20, The Committee recognises, however, that the Comptroller-General cannot
be held personally responsible for all of the actions of his individual subordinate
officers. Nevertheless, he must accept responsibility for the overall lack of efficiency
and effectiveness of the performance of the ACS, the prevailing culture in the
Service and for the changes that must be made.

21. In the Committee's view, the ACS neglected to implement adequate
management, accountability and reporting systems and to ensure that its staff was
sufficiently trained and suited to the duties they were reguired to carry cut in the
devolved operational environment adopted by that organisation. Supervision of the
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more technical complexities and even of the routine basic tasks conducted by those
officers was also found to be absent or superficial.

22. It was observed that the ACS investigators not only lacked understanding
and expertise in the matters they were dealing with, but more importantly, these
officers failed to recognise their limitations and to seek appropriate assistance where
required. It was the Committee's view that adequate management systems should
have been in place to detect these problems. Even basic tasks such as the taking of
statements from witnesses and the collection and collation of other documentary
evidence were found to have been performed poorly, srroneously or in a biased
manner. In short, it appeared that the ACS had lost sight of the principles of natural
justice and the presumption of innocence during its investigations in the Midford
case.

23. In relation to the above matters the Committee has recommended that the
Comptroller-General of Customs review the levels, functions and suitability of the
ACS officers involved in the Midford case, together with the attendant lines of
responsibility and supervision. The results of this review should be reperted to the
Committee within twelve months of the tabling of this Report.

24, Similarly, but on a more general level, the Committee expects considerable
improvement to occur within the ACS and has recommended that it report back to
the Committee within the same timeframe with details of the progress of the
reforms recommended by this Inquiry.

25. Although the primary focus of the Inquiry was the actions undertaken by
the ACS during the Midford case, the interactions of a number of other
Commonwealth agencies involved in the prosecution were also examined. In
particular, the respective roles played by the DPP and DITAC were investigated. To
a lesser extent the AGS, Attorney-General's Department, DFAT and Prime Minister
and Cabinet were also involved,

26. The Committee found that witnesses from DITAC had an unclear
understanding of the policy requirements in respect of quotas and that they failed
to detect or correct misunderstandings of those requirements by officers responsible
for the implementation of that policy within the ACS. Deficiencies were also noted
in the mechanisms used by DITAC to convey the intent of the quota policy to the
ACS. Tt was noted that misconceptions by the ACS Investigators remained
uncorrected right through until raised by the defence in the conduct of the
committal hearings,
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27. Whilst the Committee was, in part, sympathetic to the position the DPP
found itself within, in that as prosecutor of the case, it had received sworn evidence
from senior bureaucrats that purported to represent the policy requirements which
were later found not to be reliable, it was the opinion of the Committee that the case
could and should have been better prepared and managed. Evidence dismissed as
irrelevant at a relatively junior level within the offices of the DPP, when later
tendered by the defence, highlighted discrepancies in the evidence given by key
prosecution witnesses and resulted in the complete withdrawal of the proceedings.

28. In addition, it was noted that the available evidence had not heen examined
in its proper chronological context by the ACS or DPP and that when this was dane
that material was found not to be supportive of the prosecution case. It was also
established that the way in which the case had been prepared and presented added
unnecessarily to the costs incurred by the defendants and taxpayers.

29. The Commit