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16.1 Although the Committee's terms of reference did not specify an evaluation
of the Child Support Scheme the Committee received so many submissions, letters and
telephone calls on the scheme that it felt it was incumbent on it to make a comment.
In addition, all Committee members have had numerous representations from
constituents protesting about the operation of the scheme. Criticisms were of two kinds,
those directed at the Child Support Agency itself, and those which criticised the operation
of the scheme, in particular the formula applied to assess a non-custodial parent's Liability
tor child support.

16.2 Child support is an integral part of the family law system - it is a factor to
be considered in deciding a property dispute and the amount of income and assets a non-
custodial parent is left with can determine to some degree the extent and quality of any
continuing relationship with the child/ren. The Committee emphasises its support for the
scheme and the principles underlying it. However, it is obvious that some fine tuning is
needed to avoid the hardship that is currently being experienced by many non-custodial .
parents and, where re-marriage has taken place, their new spouses.

The legisiation

16.3 Division 6 of the Family Law Act 1975 provides for the maintenance of
children. It states:

66A(1) [Principal object of division] The principal object of this

division is to ensure that children receive a properlevel of financial support
from their parents.
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66A(2) [Particular objects] Particular objects of this Division Include
ensuring:

(a)  that children have their proper needs met from reasonable
and adequate shares in the Income, earning capacity,
propertyand financial resources of both of their parents; and

(b)  that parents share equitably in the support of their children.

16.4 Section 114 of the Child Support (Assessment) Act makes a similar
statement. DI
16.5 The Committee's major concern is that both parents may not now be

sharing equitably in the support of their children, that the custodial parent very often is
seen to be faring very well under the new scheme at the expense of the non-custodial
parent, who appears to be becoming impoverished. The formula appears to be too
inflexible and not capable of enabling relevant expenditure such as existing mortgage
payments, school fees and utilities payments to be taken into consideration. The
Committee also has concerns about the operation of the Agency itself and points to the
recent report of the Commonwealth Ombudsman, which considering the client base of
the Agency had the largest proportion of complaints and the third largest in terms of
absolute numbers.

Evérits leading up 1o the introduction of the Child Support Scheme

16.6 Prior to the introduction of the Child Support Scheme the issue of child
maintenance payments had been a problem in matrimonial proceedings. The level of
maintenance orders which were made were generally modest and in fact very low. The
compliance with maintenance orders was very poor and there was a resulting lowering
of the standard of living of children of separated parents. The Australian Institute of
Family Studies conducted an investigation on the economic consequences of marriage
breakdown and published its findings in the report Settling Up.! The report stated:

Amounts of child support which are inadequate or barely adequate at the
time of separation will of course also be eroded by inflation over time. In
addition, children are increasingly more expensive to maintain as they get
older (Lovering, 1984). These two factors, increasing financial erosion of
payments with time, combined with increasing financial costs, add up to a
picture in many cases of negligible continuing support from the non-
custodial parent.”

1 Australian Institute of Family Studies, Setling Up: Property and Income Distribution on Divoros
in Australiz, 1986
2 ibid, p 262
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16.7 In 1986 the Family Court addressed the problem of the payment of
maintenance in the decision of Mee v Ferguson (1986) FLC 91-716. In that case the
court considered the respective responsibilities of parents in relation to the maintenance
of children and established that the primary responsibility for the payment of
maintenance for children is the responsibility of both parents of the child. The court held
that the financial needs of a child will vary with the circumstances of the individual case,
taking into account the age and sex of the child, the relevant standard of living and any
special factors applicable in that case. The court also stated that in relation to the
liability of parents to make maintenance payments the question should be approached
by considering the financial needs of the particular child, the extent to which the child
has financial resources to meet those needs and a comparison of the respective financial
circumstances of the parties to meet the needs of the child. The case reaffirmed the
priority that parents have a duty to provide for their children at an appropriate level.

16.8 In 1987 the Family Law Act 1975 was amended to essentially incorporate
the approach of the Family Court in Mee v Ferguson and the principles of that case are
reflected in Division 6 of Part 7 of the Act. Section 66D of the Act provides that the
parents of a child have the primary duty to maintain the child. Under the Act, the
inquiries to be made in relation to determining child maintenance are a calculation of the
needs of the child, the appropriate apportionment of those needs between the natural
parents. In assessing the level of child maintenance necessary expenses incurred by a
parent to support themselves or others to whom they have a legal duty are to be taken
into account.

The Child Support Scheme

16.9 The Child Support Scheme was introduced in June 1988, its stated aim
being to ensure that children of separated parents received adequate financial support
from both parents.” Two pieces of legislation govern the scheme - the Child Support
(Registration and Collection) Act 1988 and the Child Support (Assessment) Act 1989,
The Scheme was introduced in two stages - Stage 1, governed by the Child Support
{Registration and Collection) Act 1988, involved the establishment of the Child Support
Agency (CSA) in the Australian Taxation Office to collect child support and spouse
maintenance. Anyone with a court order or registered agreement is able to apply under
Stage 1 to the CSA to collect the payments through the CSA for distribution through the
Department of Social Security to the custodial parents. Stage 2, governed by the Child
Support (Registration and Collection ) Act 1988, applies only in the case of children whose
parents separated on or after 1 October 1989, or who were born on or after that date
and siblings of such children. Stage 2 came into effect on 1 October 1989 and involves:

16.9.1 the transfer from the courts to the Child Support Agency of
responsibility for setting the level of child support. The CSA

3 Department of Social Security, Annual Report 1989-90, AGPS, p 68
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assesses the amount payable according to a formula based on both
parents' income and the number of children to be supported by
each;

16.9.2 for people with voluntary agreements on the form and amount of
maintenance, the ability to register those agreements with the Child
Support Agency instead of with a court; . :

16.9.3 the ability to appeal to a court under the Family Law Act for an
order to depart from an administrative assessment of the Child
Support Agency.

16.10 Courts can no longer make orders or register agreements for the provision
of maintenance under the Family Law Act where Stage 2 of the Child Support Act
applies. Where a voluntary agreement is registered, those custodial parents who are sole
parent pensioners, the level of child support agreed must be at least 90 per cent of the
amount which would have been paid had the formula been applied.

16.11 The Child Support Legislation Amendment Act which came into effect in
April 1992 amended the child support legislation in several ways, the most important of
which being the establishment of an administrative review process, available to either the
custodial or non-custodial parent. Previously, in order to obtain a review of an
assessment by the CSA it was necessary to take the matter to the Family Court. The
Amendment Act provided for independent administrative review, free of charge and with
no requirement for legal representation. However, grounds for administrative review
remained the same as for review by the Family Court, These are contained in s117(2)
of the Child Support (Assessment) Act and relate to the special circumstances of a case,
The section reads as follows:

117(2)  For the purposes of subparagraph (1)(b)(i), the grounds for
departure are as follows:

(a)  that, in the special circumnstances of the case, the capacity of either
parent to provide financial support for the child is significantly
reduced because of:

(@) the duty of the parent to maintain any other child or another
person; or

(ii)  special needs of any other child or another person that the
parent has a duty to maintain; or '

(iii)  commitments of the parent necessary to enable the parent to
support:
(A}  himself or herself; or
(B}  any other child or another person that the parent has

a duty to maintain;
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(b) that, in the special circumstances of the case, the costs of
: maintaining the child are significantly affected:

(i)  because of:

(A) high costs involved in enabling a parent access to the
child; or ' :

(B) special needs of the child; or

(kk} because the child is being cared for, educated or trained in
the manner that was expected by his or her parents;

(c)  that, In the special circumstances of the case, applicantionin relation
to the child of the provisions of this Act relating to administrative
assessment of child supportwould result in an unjust and inequitable
determination of the level of financial supportto be provided by the
liable parent for the child because of:

{) the income, earning capacity, propertyand financial resources
of either parent or the child; or

(if)  any payments, and any transfer or settlement of property,
previously made (whether under this Act, the Family Law
Act 1975 or otherwise) by the liable parent to the child, to
the custodian entitled to child supportor to any other person
for the benefit of the child.

16.12 Section 60 of the Child Support (Assessment) Act enables a non-custodial
parent to 'make an election’ regarding the level of taxable income if the person's income
will be less than or equal to 85 per cent of the person's taxable income under the Act for
the last relevant year of income. This is an administrative action and does not appear
to be a ground for review, which, as can be seen from s117(2) set out above, are set
down in fairly general terms. From the submissions and letters to the Committee it
would appear that eligibility for review and when a person actually needs to use the
formal review process is not well understood.

Child Support Evaluation Advisory Group

16.13 A Child Support Evaluation Advisory Group was established by the
Minister for Social Security in September 1989 to report on the progress of the scheme.
The Group's functions were to:

16.13.1 monitor the implementation and evaluation of the Child Support
Scheme and advise the Minister for Social Security on this matter;
and

16.13.2 to examine outcomes on adequacy and coverage of the sole

pensioner population to see if there were any inequity between
those who are able to use stage two of the scheme and those who
can use stage one, -
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16.14 The report, chaired by the Hon Justice Fogarty, was tabled in Parliament
on 5 March 1992. Fogarty J, in his introduction to the report, stated that while there had
been significant successes with the introduction of the scheme, including an increase in
the size of the average court order and an increase in the collection rate compared with
the collection rate prior to the introduction of the scheme, there were significant
problems and deficiencies in the scheme (emphasis added)." Many of the problems
described by Fogarty I related to operational aspects of the Child Support Agency, but
two of significance were the harshness of the formula and the necessity to appeal to the
courts for a review of the Agency's assessment. The Advisory Group made
recommendations to include all children for whom the non-custodial parent was
responsible in the formula and to establish an administrative review process of the
assessments by the Agency. The Committee notes the limited recommendations for
amendment of the review process, however, the Committee is concerned that significant
problems remain with the child support and the operation of the Child Support Agency.

16.15 The Committee is firm in its view that responsibility for children and their
support lies with the parents. Fogarty J points to the shift in public debate on child
support to the point where the vast majority of people accept that it is the primary
responsibility of parents to support their own children. Submissions to the Committee
recognise this principle, even those highly critical of the Child Support Scheme. The
responsibility for supporting children lies with both parents and the Committee's major
concern is that one parent, the non-custodial parent, may be bearing a disproportionate
share of the burden.

Report of the Commonweaith Ombudsman

16.16 The most recent report of the Commonwealth Ombudsman was very
critical of the operations of the Child Support Agency:

The CSA may well have been the greatest single source of difficulty for my
office during the year. It was not just the complaint numbers. Its
administrative system seems complex, its staff appear at times not to have
grasped how the law operates; and it is not as responsive to complaints,
whether from me or from the public, as ought to be expected...But the
number of complaints remains a prime source of concern because the
client group is so much smaller than that of the other agencies with high
complaint levels.®

16.17 The total number of complaints, written and oral, about the CSA was
1 546, of which approximately 78 per cent were finalised in favour of the complainant.
The Ombudsman also expressed concern that the CSA, which ranked third in terms of

4 Report of the Child Support Evaluaticn Advisory Group, March 1992, p iv
5 Commonwealth and Defence Force Ombudsman, Anmual Report 199192, AGPS, p 6
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absolute numbers of complaints, after the Department of Social Security and Telecom,
in terms of client population has a higher level of complaints than any other agency:

For example, in 1990-91, the Australian Taxation Office dealt with more
that 10 million income tax returns; DSS made social security payments to
over 5 million pensioners or beneficiaries; and Telecom had over 9 million
customer lines in operation, including mobile phones.

In contrast, by September 1991, the CSA was dealing with only some
55,000 stage 1 and 47,000 stage 2 custodial parents who had applied for
registration - a total of 204,000 clients.®

16.18 The extent of the complaints against the CSA can be gauged best by
locking at the rate of complaints against the agency. This is represented in Table 16.1.
As can be seen from the table the rate of complaints is significantly higher than those for
DSS, in fact it is 10.1992 times higher. This means that the complaint rate is an order
of magnitude higher for the CSA than for any other government agency.

16.19 Another factor of significance in the Ombudsman's report is the percentage
of complaints resolved in favour of the complainant. Again the CSA showed the worst
performance. Table 16.2 shows the percentages of complaints resolved against the CSA
and those resolved against Telecom, DSS and the ATO.

16.20 The picture generated by the Ombudsman's report, together with the level
of complaints forwarded directly to the Committee, give the Committee serious cause for
concern over the operations of the Child Support Agency.

Comment to the inquiry

16.21 Even though child support was not a matter included in the committee's
terms of reference, by the time submissions closed in November 1991, the Committee
had received 198 complaints about the level of child support payable under the new
scheme and 71 complaints critical of the child support agency itself. Altogether 285
complaints were received about some aspect or other of the new child support scheme.
Since that time the Committee has continued to receive complaints about the CSA and
the level of child support. Given that the payment of child support and maintenance
issues are closely refated to one another and 1o other issues within the family law area,
the Committee was unable to ignore the grievances expressed to it on this matter.

16.22 The major complaints raised in submissions related to the high level of
child support as assessed under the formula, the inability of many non-custodial parents
to start a second family if they had remarried (often the second wife was working to

6 ibid, p 25

363




Table 16.1: Complainant rate 1991-82

‘Complainant
Population Number of Rate (percent)
Base Complaints (Percentage of
complaints {0 the
population base)
Australian Tax 10,000,000 1,176 0.0118
Office (Number of income
tax returns)
Telecom 9,600,000 2,797 0.0311
(Customer lines)
Dept. of Social 5,000,000 3,716 0.0743
Security (Pensioners and
beneficiaries)
Child Support 204,000 1,546 0.7578
Agency (Custodial and non-
custodial parents)
Note: When measured against the next highest complainant rate (DSS), the CSA

showed a rate of 10.1992 times the DSS rate.

Table 16.2: Resolution rate of complaints

Number of complaints Percentage resolved in
investigated favour of complainant
Telecom 2,784 59
Department of Social 3,731 63
Security
Australian Tax Office | 1,133 73.5
Child Support Agency 1,529 78
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assist in meeting the payments to the CSA), the intense resentment on the part of non-
custodial parents and their new spouses about the ability of the custodial parent to earn
the yearly equivalent of average weekly earnings (AWE) plus an additional amount for
each child in that parent's care, an amount which for two children is approximately
$32,000 per annum, without affecting the level of child support paid by the non-custodial
parent. In essence, the submissions give the following picture:

16.22.1 non-custodial parents appear to be liable for the full cost of
supporting their children;

16.22.2 the custodial parent can earn a significant income before there is a
carresponding reduction in the level of child support provided by
the non-custodial parent;

16.22.3 no account under the formula is taken of expenditure in the form
of school fees, mortgage payments and other expenditure of direct
benefit to the children and directly attributable to the non-custodial
parent by the beneficiaries - ie it cannot be hidden or denied by the
custodial parent;

16.22.4 significant shifts in income levels are required before the non-
custodial parent can qualify for a review of the amount paid.

16.23 An anomaly was raised by a non-custodial parent in hearings in Melbourne.
Mr Trevor Graham stated that while his wife was happy for him to have access for five
nights out of 14, she would not agree to any increase on this time as it would have
affected the level of child support payments.” Under the formula a parent must have
the child/ren for more than 40 per cent of the time to gualify for a reduction in child
support payments. Five nights access out of 14 is not 40 per cent, but six nights is.®

16.24 Another sericus matter raised in submissions is that people are forced to
consider leaving their employment and applying for unemployment benefit or to apply
for bankruptcy. Members of the Committee, through their own electorate office work,
are aware of instances where this has happened. Such consequences are indicative of the
need for some reassessment of the objects of the scheme and the best methods of
achieving those objects. Forcing people to leave their jobs or into bankruptcy is
unconscionable. The following case studies from submissions and letters are illustrative
of the predicament many non-custodial parents are now finding themselves in.

7 Transcript, 22 April 1992, p 1633

8 Section 8 of the Child Support (Assessment) Act provides thai where another person has care of
the child for at least 40 per cent of the nights of the child support year the other person is to be
taken 1o share ongoing daily care of the child equatly with the custodial parent. An amendment
to this Act will provide that where a person has care of a child for between 30 per cent and 40
per cent of the time there will be some consideration to the fevel of child support to be paid.
This amendment is expected 10 take effect from 1 July 1995,
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Case study 1

16.25 - Aletter from a male non-custodial parent in Western Australia is a typical
case study of a man who, having accepted a very low property settlement, found that his
liability for child support as assessed under the Act, left him in a very poor financial
situation. Mr M had settled out of court. QOut of a sum of $65,000 he received $13,000
as a property settlement, agreeing to an 80:20 split because he was advised by his lawyer
that he would not do any better if it went to court. This amount was fully eaten up by
debts he had accrued since his separation in maintaining his family and re-establishing
himself in separate accommodation. However, the money he spent in continuing to meet
rates, electricity and mortgage payments was not 'repaid, neither does the law make any
provision for such repayment. Mr M made the following specific points:

16.25.1 the present CSA formula is too high and bears no relation to the
actual cost of bringing up the children. In his own case he assessed
his payments as being twice what the actual cost to him of
supporting his children when he was living with them;

16.25.2 once the payments were in his ex-wife's hands, she could spend the
money on whatever she wished, there being no control over the
expenditure;

16.25.3 the present system which allows the wife to earn up to $29,931 per

annum before her earnings have any effect on the level of
maintenance patd by the husband is totally immoral. A fair system
would be ome in which both parents contributed pro-rata in
proportion to their gross incomes.

16.26 Mr M also made the following comment in the opening paragraphs of his
letter:

I am still under the misconception that the purpose of the Child Support
Scheme is to enable the children of a broken marriage to enjoy the life
style of both parents, whereas the practical reality in my own case and for

- many others is that our life style has been destroyed and we have been
reduced to living constantly in debt. When I discuss my present situation
with colleagues the usual response is ‘why don't you do what everyone else
does, and get yourself sacked so that you can go on the dole?”

g Letter to Senator [ Brownhill from Mr M, 16 February 1992.
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Case study 2

16.27 The Committee received a submission from Mr Max Henry from
Melbourne'® who argued that the formula, in its inherent simplicity created enormous
difficulties - especially in the situation where the custodial parent is well off financially
and the non-custodial parent is not. Mr Henry, like many of the people who wrote to
draw attention to the present ills of the child support scheme, stated that he accepted
there were 'grievous wrongs to be redressed’, but that he believed that 'the pendulum has
swung too far in the other direction'. One of the fundamental points made by Mr Henry
was that the degree of impoverishment inflicted on non-custodial parents limited their
access to their children - they could not afford to have much access to their children.

Property setlements under the Family Law Act 1975

16.28 A matter which also merits consideration and something to which the
Family Court must turn its attention is the outcome of the property settlement. The
court is required under the Family Law Act 1975 (s75(2)(na)) to take into consideration
any liability for child support which the non-custodial parent must pay or has paid.
However, the extent to which this is a real consideration and the extent to which the
court is aware of the realities of the child support scheme is unclear. Non-custodial
parents have advised the Committee in their submissions that they received very little
from their property settlement because they did not have custody of the children, and in
many cases were not in a position to seek custody, and the payments assessed by the
CSA then ensured that they were unable to re-establish themselves in any satistactory
way. Again, members of the Committee are aware of such sitvations from their
electorate office work.

Conclusions

16.29 The Committee's major concern is that in many cases the non-custodial
parent is bearing a disproportionate cost of maintaining the children. The Committee
is concerned that the intention expressed in both the Family Law Act and the Child
Support (Assessment ) Act that both parents share the responsibility for the maintenance
of their children, is reflected in reality. This appears not to be the case at present. The
Committee considers that the Government as a matter of urgency must address the
anomalies currently inherent in the Child Support Scheme so that both parents share an
equitable burden of the cost of supporting their children after marriage breakdown.

Senator Jim McKiernan
Chairman

MNovember 1992

10 Submission 394, Vol 9, and submission 407, Vol 10
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DISSENT BY SENATOR SID SPINDLER

1.1 The Report of the Joint Select Committee on Certain Aspects of the
Operation and Interpretation of the Family Law Act has made a searching examination
of the issues referred to it.

1.2 The Committee had to weigh public policy considerations and the often
conflicting rights, interests and desires of individuals caught up in one of the most
traumatic areas of human experience.

1.3 I have reluctantly formed the view that the legal system will remain a
necessarily blunt and often inadequate instrument in dealing with the multi-faceted
personal problems individuals face in a dissolution of marriage situation.

14 Recognising this limitation I agree with the Committee's Report and
Recommendations as a significant step forward in the continuing effort to improve the
provisions and implementation of the Family Law Act. However, there are three matters
where in my view stronger recommendations are required to advance the application of
important principles.

Separate representation of children

1.5 The Act states that the welfare of children shall be a paramount
consideration, s64(1)(a).

1.6 Under s65 the Family Court is given power to order separate
representation '...in any proceedings under the Family Law Act 1975 in which the welfare
of a child is relevant.'

1.7 The discretionary nature of this provision and the absence of easy access
to legal advice for children do not satisfy either the general principle that all human
beings are autonomous individuals regardless of age or the provisions of the United
Nations Convention on the Rights of the Child, to which Australia is a signatory.

1.8 The effective operation of 65 is limited in two ways:
1.8.1 The Court exercises its discretion to appoint a separate legal
representative somewhat infrequently and by definition only where

it has become obvious that the welfare of the child could be
affected unless this step were taken.
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1.8.2 The number of cases coming before the Court is small compared
with the total number of marriage dissolutions involving children.

1.9 More than half (54.2 per cent) of all divorces granted in 1991 involved
children. However, approximately 95 per cent of all divorces do not reach the stage of
proceedings before the Family Court. FHence, in most divorces decisions affecting
children are made by agreement between the separating parties in circumstances which
do not enable the Court to use its discretion under s65.

1.10 Bven if an agreement were registered with the Family Court, the Court is
not obliged to examine the terms of the agreement - only 380 such agreements were
registered in 1990 - let alone the effect on the former partners or their children. The
opportunity for emotional blackmail to achieve, for example, a favourable property
settlement trading off access and/or custody provisions is obvious and indeed the
Committee has been provided with anecdotal evidence to that effect. The underlying
assumption in such cases is clearly that children are chattels and may be treated as such.

1.11 Recently separate representation for all children involved in family law
proceedings has been introduced in New Zealand. The operation of the scheme is
awaiting analysis, although the Committee was offered informal and anecdotal evidence
that the cost to the legal system was substantial. The cost factor will require careful
consideration but where the welfare of children is at issue, it should not be a bar to the
implementation of an appropriate scheme.

1.12 In practical terms, and to a large extent iﬁ”legal‘ terms, children are under
the control of adults in a family or household which is intact and this is often used to
rebut arguments in favour of separate legal representation for children.

1.13 However, the need to protect the welfare of children even in 'mormal’
settings is on public record, not least in the growing acknowledgment of domestic
violence in families across all socio-economic strata.

1.14 The loss of security and the emotional upheaval of a marriage dissolution
lends particular urgency to the need for separate legal representation, however, the
principle of greater personal autonomy enunciated in the United Nanons Convention on
the Rights of the Child has general application.

1.15 To meet these requirements, 1 submit the following recommendations:
(i) that in all cases involving access, custody or property
disputes where the contestants have care and control of

children, a separate children's legal representative be
provided by the Family Court.
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)] that ready access to legal advice be made available through
Community Legal Centres or other agencies funded by the
Commonwealth Government for childrer who are in the
care and control of persons undertaking marriage dissolution
pr lings. o . _ o :

(iii) that the Registrar of the Family Court be given the
responsibility to ensure that all children involved in a
marriage dissolution be informed that such a service is
available.

Jurisdiction over property disputes between de facto couples
1.16 -+ The Committee has recommended that:

'the Commonwealth Government legislate separately in relation to
jurisdiction in property disputes between de facto partners; and
the jurisdiction of this Act be vested in the Family Court.'

117 In doing so, the Committee has accepted that such provisions are 'not
inconsistent with the statutory recognition of the importance to the family of marriage.'
The Committee has also reached the conclusion that it sees 'the current complex situation
and the lack of uniformity of both process and outcome for the resolution of property
disputes arising out of de facto relationships as undesirable.’

1.18 In these circumstances there is no logical or moral reason to withhold this
facility from gay de facto couples and | recommend:

(iv) that the definition of 'de facto relationship’ for the purposes
of the separate legislation envisaged by the Committee be
not limited to 'the relationship between z man and a
woman.'

independent complaints mechanisms

1.19 The Committee has heard evidence from some litiganis claiming bias on
the part of individual judges or the Court as a whole or expressing dissatisfaction with the
way their case has been handled by the Court.

1.20 No evidence has been provided to the Committee that the current avenue

available, ie, lodging the complaint with the Chief Justice, has resulted in anything but
the most scrupulous consideration of complaints. Nevertheless the procedure offends
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against the elementary principle that complaints against a publlc authority should not be
handled by that authority.

1.21 A similar concern is raised by the numerous complaints voiced in
submissions received by the Comimittee about the way their cases were handled by their
legal representatives and the level of legal fees charged. Currently complaints are
directed to bodies run by the legal profession, with further legal action the only other
practical alternative. ‘The principle that complaints should be handled by an independent
body applies here also, and is of course also relevant for jurisdictions other than the
Family Court.

1.22 Accordingly, I submit the recommendation:

(v} (a8) that the Commonwealth Attorney-General establish an
independcnt complaints mechanism to deal with allegations
of bias in the exercise of judicial dlscrehon by judges of the

Family Court;

(b) thatthe Commonwealth Attorney-General take steps in consultation
with State Governments to establish independent complaints
authoritics to deal with complaints against members of the legal

profession including negligence, unprofcssmndl conduct and
overcharging.

Py AN

Senator Sid Spmdlcr

10 November 1992
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APPENDIX 2

PROGRAM OF PUBLIC HEARINGS

15 August 1991 at Canberra

Attorney-General's Department (Canberra)
Mr Stephen Skehill, Deputy Secretary
Mr Richard Morgan, Assistant Secretary Family & Administrative
Law Branch

23 August 1991 at Canberra

Conflict Resolution Service Inc
Mr David Syme, Co-ordinator

Domestic Violence Crisis Service
Ms Dennise Simpson, Co-ordinator
Ms Toni Mcinnes, Crisis Worker

Individual witnesses
Dr Keith Butler
Mrs Maria Linkenbagh
Mr Tan Windsor
Mr Barry Williams

28 August 1991 at Sydney

Council of Social Welfare Ministers
Ms Tricia Harper

Dads Against Discrimination
Mr Paul Pallister, President
Mr William Aston
Mrs Christine Howland

Family Law Council
Hon Mr Henry Emery, QC, Chairperson
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Mrs Gerlinde Spencer, Clinical Services Manager
National Council of Jewish Women of Australia
Mrs Lynne Davies, President
-Ms Carole Hildebrand, Chairperson
Mrs Malvina Malinek, Past President
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Professor Brent Waters

24 September 1991 at Sydney

Anglican Church, Diocese of Sydney
Associate Professor Michael Horsburgh, Member,
Social Issues Committee

Australian Council of Marriage Counselling Organisations
Mr Philip Dart, Executive Officer
Reverend Eric Stevenson

Australian Family Association
Ms Susan Bastick, State Secretary

Australian Federation of Islamic Councils Inc
Mr Salahuddin Ahmed, Chairman, Law Reforms Sub-Committee

Australian Press Council
Professor David Flint, Chairman

Family Law Reform Association NSW Inc
Mr Darren Slattery, President
Mrs Norma Dawson, Treasurer
Mrs M. Geraldine Fennell, Assistant Secretary
Mr Pau! Hutchinson
Dr Maxwell King
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Mrs Lynette Crandon
Justice Elizabeth Evatt
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Children's Interests Bureau
Mrs Sally Castell-McGregor, Executive Officer
Ms Ustinia Dolgopol, Member, Advisory Board
Mrs Joan Thompson

Family Court of Australia (South Australia)
Mr Leonard Glare, Chief Executive Officer
Mr Ian Loughnan, Principal Registrar
Mr Russell McMahon, Acting Registrar
Mr Algis Radzevicius, Acting Regional Registrar, Southern Region
Mr Arnold Rudzitis, Acting Director of Counselling
Mrs Lilia Szarski, Deputy Director, Casework Supervisor

Legat Services Commission of South Australia
Mr James Hartnett, Director
Mr Graham Russell, Senior Solicitor

Marriage Guidance Council of South Australia
Ms Geraldine Slattery, Assistant Director (Clinical)

Women's Emergency Shelter Inc
Ms Ele Wilde, Administrator

23 October 1991 at Adelaide

Adelaide Central Mission
Ms Suzanne Park, Director of Counselling
Ms Judith Cross, Former Director of Counselling

Child Protection Services, Adelaide Children's Hospital
Ms Mary Hood, Assessment Team Leader
Ms Donnie Martin, Chief Social Worker
Ms Jayne Mogridge, Senior Social Worker, Assessment

'.Family Law Action and Support Group
Mr Pennis Brown, President

South Australian Dispute Resolution Association
Ms Dale Bagshaw, Chairperson

Welfare Rights Centre, University of South Australia
Ms Valerie McMahon
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Western Area Domestic Violence Action Group Inc
Ms Elvin Herbert
Ms Alison Newton

Women's Policy Committee, Ausiralian Labor Party (SA)
‘Ms Kay Bennetts, Convenor
Ms Penelope Wong
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Professor Rebecca Baxiey—Harrls
Mr Gregory Kessell
Ms Ann Lee
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Coalition Against Domestic Violence
Ms Catherine Miller, Chairperson
Ms Christina D'Aquino
Ms Pamela Godsell
Ms Heather Nancarrow

Lone Fathers Association, Rockhampton Branch
Mr Cameron Smyth, President

Parents Without Partners
Ms Lynette Cook
Mrs Joan Lamb

Individual witnesses
Mrs Mary-Jane Carlyon
Mr Doug Edwards
Mr Michael McMahon
Mr Peter McManus
Ms Robin Purvis

21 November 1881 at Brisbane

Bar Association of Queensland
Mr Graeme Page, Convenor, Family Law Panel

Migrant Women's Emergency Support Service
Ms Henrica De Hue, Co-Ordinator
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Queensland Domestic Violence Council
Ms Zoe Rathus, Chairperson
Mrs Marlena Lambert
Mr Graham Quinlivan

Government of Queensland '

Mrs Bernene Allen, Legal Adviser, Attorney-General's Department

Mr Peter Byrnes, Senior Legal Officer, Justice Department

Mr Dominic McGann, Principal Policy Officer, Office of the Cabinet

Ms Christine Nolan, Assistant Director, Community Justice Program

Mrs Carol Peltola, Assistant Divisional Head of Protective Services,
Department of Family Services & Aboriginal and Islander Affairs

Acting Inspector John Sybenga, Legal and Policy Section, Queensland
Police Service

Royal Childrens Hospital, Brisbane
Dr Maria Hanger, Member, Faculty of Child Psychiatry,
and Fellow of the Australian and New Zealand College of
Psychiatrists

Women's Legal Service
Ms Jennifer Batts, President
Ms Bernadette Dalton, Solicitor
Ms Toni Dick

Individual wiiness
Mr Peter Jordan

6 February 1992 at Hobart

Family Law Practitioners Association (Tasmania)
Mr Henry Brookman, President

Individual witnesses
Mr Leonard Field
Dr Henry Finlay
Mr Malcolm McWait
Mrs Susan Portlock
Ms Rebecca Wade
. Dr Brian Wilson
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7 February 1892 at l aunceston

Individual witnesses
Mr Michael Badcock
Mrs Mollie Campbell-Smith
Mr Robert Dalgleish
Mrs Margaret Stott
Mr George Stott

20 February 1992 at Perth

Citizens Advice Bureau of Western Australia
Mrs Hazel Butorac, Director
Mr Anthony Campbell, Cansultant Staff Solicitor

Community Mediation Service
Miss Diana James
Ms Anne Sticlow

Country Women's Association of Western Australia Inc
Mrs Elva Hansen '

De Facto Relationships Law Reform Lobby
Ms Susan Hartley, Convenor
Ms Alannah MacTiernan, Co-Convenor

Family Court of Western Australia
Ms Carolyn Martin, Registrar

Legal Aid Commission of Western Australia
Mr David Garnsworthy, Consultant, Legal Costs

Lone Fathers Association, Western Australia
Mr Dennis Chance, Branch Secretary
Mr Paul Augustson
Mr Alexander Cokic
Mr Jimmy Howell

Western Australian Farmers Federation
Mr Jack Flanigan
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Individual witnesses
Mr Brett Allison
Dr Peter Jackson

13 March 1992 at Canberra

Family Law Council
Hon Mr Henry Emery, QC, Chairperson
Ms Myolene Carrick, Member of Council
Mr John Faulks, Member of Council
Ms Jan Williams, Member of Council
Mr R William Hughes, Director of Research

27 March 1992 at Canbeira

Attorney-General's Department (Canberra)
Mr John Broome, First Assistant Secretary, Civil Law Division
Mr Richard Morgan, Assistant Secretary, Family & Administrative
Law Branch '
Ms Di Sansom, Principal Psychologist, Office of Legal Aid and
Family Studies

The Brethren
Mr Richard Grimshaw
Mr Bruce Hales
Mr Graeme Sealey
Mr Gordon Stevens
Dr Edward Teiffel
Mr Allan Wallis

Law Council of Australia
Mr Rodney Burr, Chairman, Family Law Section
Mr Christopher Crowley, Treasurer, Family Law Section
Mr Stuart Fowler, Immediate Past Chairman, Family Law Section
Mr Michael Taussig, Deputy Chairman, Family Law Section

Legal Aid Office (ACT)
Mr Christopher Staniforth, Chief Executive Officer
Ms Lee Galloway, Principal Legal Officer (Family Law Section)

National Committee on Violence Against Women

Ms Dianne Lucas, Community Member
Ms Doreen Muirhead, Community Member
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National Women's Consultative Council
Ms Kaye Loder, Convenor

Individual witness
Mrs Helen Armstrong

& April 1992 at Darwin

Australian Association of Social Workers, NT Branch
Ms Lesley Merrett, Executive Committee Member

Individual witnesses
Mr James Arthur
Mr Edward Ellis
Mr Stephen Peters
Mr John Rickard
Ms Christine Tyzack

22 April 1992 at Melbourne

Australian Institute of Family Studies
Dr Donald Edgar, Director
Dr Peter McDonald, Deputy Director
Ms Kathleen Funder, Fellow
Mrs llene Wolcott, Feliow

Centacare Australia
Ms Patricia Moroney, National Project Officer
Mr Chris Pearson, Member, National Executive

Grandparents' Support Group
Mrs Leila Friedman, Convenor

Marriage Guidance Australia
Dr Warwick Hartin, National Director

National Children's Bureau of Australia
Mr John Edwards, Executive Director
Mr Neville Turner, President

Police Commissioners Policy Advisory Group
Mr John Frigo, Victorian Delegate
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Women's Information and Referral Exchange
Ms Jane Karslake, Community Awareness Worker
Ms Inez Van Polanen, Community Development Worker

Individual witnesses
Mr Trevor Graham
Mr Robert Styles

23 April 1982 at Melboume

Domestic Violence and Incest Resource Centre
Ms Ariel Couchman, Community Legal Worker
Ms Margot Scott, Member

Family Counsellors Association
Mr George Williams, Executive Member
Mrs Coleen Crutchfield, Member

Legal Aid Commission of Victoria
Mr Andrew Crockett, Director
Mr Malcolm Bennett, Deputy Director, Family Law Division

Noble Park Family Mediation Centre
Ms Lyn Winzer, Co-Ordinator
Mr David Gorrie, Community Legal Worker

Parent Without Rights
Mr Patrick Heffernan, Chairman

Valerie House Wimmins Collective
Ms Fahna Ammett, Member
Ms Yolanda Cuberes, Community Worker

Individual witnesses
Dr Kenneth Byrne
Dr Maartje Irvine
Mr Martin Stark
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1 May 1992 at Albury-Wodonga

Individual witnesses
Mrs Beryl Byrne
Mr Terence Corlett
MTr Stanley Feuerherdt
Mr Bruce Jacka
Mr Denis Mulqueeney
Mr Peter Norman
Mr Gary Poyntz
Mr Allan Wheeler

29 May 1992 at Canberra

Family Court of Australia
Justice Alastair Nicholson, Chief Justice
Justice Alan Barblett, Deputy Chief Justice
Justice Neil Buckley, Judge Administrator Northern Region
Mr Leonard Glare, Chief Executive Officer
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ADVERTISING OF THE INQUIRY

APPENDIX 3

The inquiry was advertised in the following newspapers and magazines in May 1991:

The Australian

Sydney Morning Herald
Melbourne Age

Adelaide Advertiser

Hobart Mercury

West Australian

Northern Territory News
Brisbane Courier Mail

The Canberra Times
Newcastle Herald

illawarra Mercury

Northern Daily Leader
Broken Hill Barrier Truth
Moruya Examiner

Nowra South Coast Register
Bourke Western Herald
Orange Central Western Daily
Lithgow Mercury

Dubbo Liberal

Albury Border Mail

Mildura Sunraysia

Bendigo Advertiser

Ballarat Courier

Geelong Advertiser

Port Pirie Flinders News

Part Augusta Transcontinental
Whyalla Spencer Gulf Pictorial
Alice Springs Centralian
Kalgoorlie Miner

Albany Advertiser

Port Hedland North West Telegraph
Geraldton Guardian
Carnarvon North Guardian
Launceston Examiner
Australian Society

New Idea

The inquiry was also advertised in the following newspapers in June 1991:

Charters Towers North Miner
Longreach Leader

Cairns Post

Townsville Bulletin
Rockhampton Bulletin
McKay Daily Mercury
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Mt Isa North West Star
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APPENDIX 4

LIST OF RECOMMENDATIONS
JOINT SELECT COMMITTEE ON THE FAMILY LAW ACT 1980

On the Constitutional Limitations of the Jurisdiction of the Family Law Act.

1 The proposed reference of powers from the States to the Commonwealth in the
outstanding areas of children and property be proceeded with as a matter of
urgency. The Commonwealth should proceed to enact legislation in this regard
on the recommendation of a majority of States if agreement of all States proves
impossible to procure.

2 Independent of any reference of powers by the States, the Commonwealth move
to amend the Family Law Act to exploit to the fullest extent its legislative powers
with respect to children; the rights of third parties and re-introduction of the
original definition of ‘child of the marriage'.

3 The Commonwealth move to amend the Family Law Act by relating the
jurisdiction with respect of matrimonial property disputes to the marriage power.
It is proposed that the property jurisdiction be limited to require:

§)] the proceedings to be between the parties to the marriage;

(ii) that the dispute relates to the property or proprietary claims of either
party; _ :

(iii) that the claim arises out of the marital relationship, or arises by reason

of the fact that the parties are married;

The committee believes such legislation would survive testing of its validity in the
High Court.

4 The Government of the States and the Commonwealth examine the possibility of
issuing State Commissions to federal Family Court judges and Federal
Commissions to selected State judges to enable the exercise of a unified
jurisdiction in family law matters throughout Australia.
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On Dissolution and Nullity of Marriage

5

Those considering matrimony should be appraised of the responsibility involved
in that state and the consequences that will result from marriage breakdown. As
a-means of highlighting this approach the Committee recommends that the
Marriage Act and the present Family Law Act be consolidated,

There should be no change to the provisions of the Act relating to grounds for
divorce.

On Children: Custody and Welfare

..

10

The Institute of Family Studies should undertake research with a view both to
assess the value of the procedures under 8.63(1) of the Family Law Act, relating
to the approval by the court of arrangements reached by the parties to a marriage
regarding the welfare of children of the marriage and to examine alternative
methods of supervising placement arrangements by couples upon separation. The
study should make recommendations as to the extent of involvement of
Commonwealth and State welfare departments, voluntary agencies and the court
counselling services.

The Family Law Act and other legislation of the Commonwealth and the States
should be examined by the appropriate authorities to ensure a consistent use of
terms such as guardianship, care and control and custody. Where necessary, terms
should be defined so that the nature of the relationship between a child and the
person standing in a relationship towards the child are precisely expressed. The
Commonwealth Attorney-General and the Minister for Social Security should take
this matter up with their State counterparts with a view to achieving a uniform
approach to the use of these terms. This Committee is of the view that the terms
'guardianship’ and ‘custody' and 'care and control' should be defined with some
care in the Family Law Act itself and, more particularly, that the terms
'guardianship’ and 'care and control' should be carried through into other
provisions and Part VI of the Act which are relevant e.g. 5.62(4), 5.64 sub-sections
(2), (3), (4), (9), 5.67(1), 5.68, 5.69, 5.70.

The Family Law Act be amended to insert into section 61 of the Act, a provision
that would empower the Family Court to exercise the prerogative of declaring
children within its jurisdiction to be wards of court.

The Family Law Act be amended to provide that the court may request a
designated official (i.e. an officer responsible for administering child welfare laws
in the State or Territory) to intervene in proceedings before the court where the
court considers it appropriate so to request in relation to a child of a marriage
whose welfare is under consideration in proceedings before the court,
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11

i2

13

14

15

16

Int relation to the extent that the wishes of a child should be taken-into account
in custody proceedings that the specific reference to the age of 14 should be
removed from the legislation and not replaced by any reference to a specific age.

In order to reduce as far as possible unnecessary bitter and prolonged custody and
access proceedings, a new 5.70A should be inserted in the Act providing that in
proceedings with respect to the custody and guardianship of a child of a marriage,
the court shall, as far as practicable make such orders as will avoid further
proceedings. :

In order to facilitate the more immediate settlement of disputes over custody
5.64(1) should be drafted to state criteria that the court must consider. It should
be provided that -

(a) The court shall regard the welfare of the child as the paramount
consideration.

(b) The court shall take the following matters into account:
(i) the relevant conduct, as parents of the parents of the child;
(ii) the relevant conduct of any step-parents or persons sharing the

- care, control and guardianship of the child with the custodian;
(iii) the wishes of the child's parent or parents as to his custody;
(iv) the wishes of the child;
V) the desirability of, and the effect of, any change in the present
care and control of the child;

{vi) if there is more than one child under consideration the effect

of the separation on the children;
(vii) the education and up-bringing of the child;
(viii) any other fact or circumstance which, in the opinion of the
court, the justice of the case requires to be taken into account.
(¢) Subject to paragraphs (a) and (b), the court may make such order in
respect of those matters as it thinks proper, including an order until
further order.

Except in cases of urgent necessity no custody case should be listed for
determination by a judge until the parties have attempted to resolve the dispute
in pre-trial conferences with court counsellors and registrars.

Except in cases of urgent necessity no court should entertain an application for
interim custody before pre-trial conferences have been conducted. The
application for such an interim order should not be made in the absence of a
report from a registrar on the outcome of the pre-trial conference.

Except in cases of urgent necessity (i) no interim custody order should be granted

unless the other spouse has been served with notice of the proceedings, (ii) no
court should grant such an order in the absence of a report from a court officer
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17

18

19

20

21

who has interviewed the respondent and advised that person of the implications

--of the order.

Section 64(4) of the Family Law Act be amended to provide that upon the death
of a person awarded sole custody of a child, the child should become a ward of
court pending the further order of the court. Itis further recommended that the
Act be amended to the fullest extent possible within the jurisdictional limits of the
powers of the Commonwealth to ensure that the Family Court has jurisdiction in
all matters affecting custody, guardianship and access to a child.

Some means be employed to formalise the use of State police forces to assist in
the enforcement of custody and access orders. The Committee therefore
considers that steps should be taken for the necessary arrangements to be made
with State police forces as envisaged by s.112 of the Family Law Act.

A marshall of the court as provided for in s.37(4) should be appointed to the

- Family Court in each State to Haise with State and Commonwealth police.

Deputy marshalls should be appointed to registries in the States. Further, the

- Commonwealth should fund the States in respect of the cost of their police.

It should be clearly provided in legislation that in circumstances where a custody
order cannot be enforced because a child's whereabouts are not known it shall be
incumbent on Commonwealth Departments of State having information
concerning the whereabouts of the child to provide an authorised officer of the
court with such information as he may requlre to enforce the orders and processes
of the court.

A party absconding with a child should be required to reimburse the Government
for any costs associated with the recovery of such a child. Therefore 5.117 of the
Family Law Act should be amended to put beyond doubt that the court has power
to make an order directing the reimbursement of the Government for its expenses
in assisting a party to regain custody of a child taken interstate or aut of Australia.

On the Financial Consequences to the Parties of Divorce

22

Section 72 concerning the right of a spouse to maintenance be amended to read:

(i) A party to a marriage is liable to maintain the other party to the extent
that the first party is reasonably able to do so, if, and only if, that other
party is unable to support herself or himself adequately whether:

{a) by reason of having the care and control of a child of the
marriage who has not attained the age of 18 years, or
(b) by reason of age or physical or mental incapacity for

appropriate gainful employment, or
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(c) for any other adequate reason. g

(ii} In considering whether a party to a marriage is unable 0 support
himself or herself adequately by reasons of the matters contained in
paras (a), (b) and (c) of subsection (1) the court shall have regard to
any relevant matter referred to it in 8.75(2). :

The Social Services Act 1947 be amended to delete provisions requiring Social
Security applicants to take maintenance proceedings (ss. 62(3) and 83AAD) with
a new provision to be inserted that would have the effect that:

(1) the Department of Social Security will assess the means of the liable
relative and determine what it is proper for him to pay to the
Department in or towards satisfaction of the money it has paid out;

(2) the Department will be entitled to order the liable relative to pay the
: Department the amount so assessed. For the purposes of exposition we
shall call such an order by the Department an ‘administrative order’;

(3 subject to rights of review and appeal, the administrative order will be
legally binding on the liable relative and enforceable against him;

4) the amount of the administrative order will in no case exceed the
amount of the applicant's entitlement to social service benefits. Within
this limit the amount will be within the Department's discretion. In
exercising this discretion the Department will act in accordance with’
published criteria for assessment, framed so as to produce a fair result
in the normal run of cases; but the discretion will always be available to
allow for individual circumstances; '

(5) the Department will never be in a position of having to pass judgment
on matrimonial conduct.

The Social Services Act 1947 be amended to extend eligibility for Class A and
Class B widows pensions to all separated wives rather than just to 'deserted wives’
as at present. For statistical purposes the Committee believes it is desirable that
a record be maintained of payments to separated wives and supporting parents
as distinct from widows.

Section 75{2}{f) be amended to read: The eligibility of either party for a pension,
allowance or benefit under any superannuation fund or scheme, or the rate of any
such pension, allowance or benefit being paid to either party.

Section 75(2)(1) be amended to read: The need to protect the position and
reasonable expectations of a party to a marriage who had contributed o the
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welfare of the family during the marriage and that, but for the dissclution of the
marriage, such party would have continued so to contribute.

Section &5(2)(0) be repealed and the following provision inserted: any fact or
circumstance including any conduct of the applicant for maintenance towards the
respondent and relevant to the matrimonial relationship, which, in the opinion of
the court, the justice of the case requires to be taken into account.

The Regulations prescribe the various amounts payable in respect of children's
maintenance wsing criteria supplied by the Commonwealth Statistician.
Furthermore, the Comimittee recommends that the amount payable to children
should be subject to automatic adjustment. Accordingly, it is recommended that
the Commonwealth Statistician regularly determine variations in the amount based
on the relative cost of bringing up children.

The Treasurer refer the matter of the tax deductibility of maintenance for
consideration by an inter-departmental committee after canvassing the views of
organisations interested in-the matter to have regard to the effect of such a
proposal on the ability to pay maintenance.

The Government review the arrangements for the collection and enforcement of

- maintenance with a view to establishing a consistent administrative approach. An

agency should be created, modelled on the systems developed by the Department
of Community Services in South Australia and the Collector of Maintenance in
Western Australia. In view of the withdrawal of some States and the prospective
withdrawal of other States from the responsibility of providing grants under the
States Grants (Deserted Wives) Act, it 1s considered that this agency should be
established in and administered by the Department of Social Security in close
liaison with the Family Court and courts of sumnmary jurisdiction under the Family
Law Act.

Procedures for enforcement of Maintenance should be improved and in particular
it is recommended that:

(a) maintenance proceedings be undertaken by specialist Family Court
magistrates in designated courts specialising in family iaw work;

(b) the regulations be amended to ensure the attendance, wherever
possible, of both parties when maintenance matters are dealt with in the
court.,

(c) the regulations be amended to ensure that upon default by a

respondent to a maintenance order the order is reviewed by the court,
or the defaulter examined as to his means, to ensure that the order
reflects the capacity of the defaulter to pay;
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(d)

(e)

(2)

(b

(¥

@

(k)

0

steps be taken to improve the capacity of courts of summary jurisdiction
exercising jurisdiction under the Act to perform these functions
adequately;

“the agency established in accordance with recommendation 30 be

equipped to provide credit counselling facilities and conciliation services
to assist parties involved in maintenance proceedings;

section 40(3) of the Bankruptcy Act be amended by the addition of a
further sub-paragraph to deem a maintenance order to be a final order
for the purpose of founding procedures in bankruptcy.

the Family Law Act should be amended to place beyond doubt the
court’s power to imprison for contempt in the face of the court in
proceedings relating to maintenance;

amendment to the Family Law Act to effect that those amendments to
the Act and Regulations proposed by the Family Law Council in its
Working Paper (no. 4) on the Enforcement of Maintenance be made,
namely: Amendment of regulations 136, 139(4), 144 and 145 to enable
the Collector, Deputy Collector or Assistant Collector of Maintenance
in South Australia and Western Australia to apply for sequestration
(Reg. 136) and to transfer an order. interstate;

a provision be included in the Regulations to issue a warrant in the first
instance where an application is lodged under Regulation 133(2) but the
whereabouts of the payer is unknown;

amendments to Regulation 333 be made to authorise withdrawal of a
warrant;

amendment to the Regulations relating to sequestration be made to
include the power to sell specific real estate; alternatively that the
enforcement regulations be amended to empower the court to make an
order for the sale of a particular item of the respondent’s real property
in satisfaction of an unsatisfied order;

the Family Law Act be amended to permit the registration of lump sum
maintenance orders in State courts and to permit the enforcement of
such orders in the State Courts (c.f. 5.104(1) of Matrimonial Causes Act
1959).

Section 79A of the Family Law Act dealing with the setting aside of orders
altering property interests be repealed and a new section be inserted in its stead
10 provide that:
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(a) -on the application of a person affected by an order made under s.79 of
the Family Law Act or .86 of the Matrimonial Causes Act, the court
may if it is satisfied that there'is just cause for so doing, set aside that
order, and if it thinks fit, make another order under and subject to the
terms of 8.79 of the Act in substitution for the order so0 set aside;

(b) in the exercise of this power to set aside an order made under 5.79 of
the Family Law Act or .86 of the Matrimonial Causes Act the court
shall have regard to the interests of, and shall make any order property
for the protection of, a bona fide purchaser or other persons interested;

{c) proceedings for the setting aside of an order made under 5.79 of the

o Family Law Acrt or 5.86 of the Matrimonial Causes Act shall not be
instituted until leave has been obtained from the court in which the
proceedings are to be instituted;

- (d) the court shall not grant such leave unless it is satisfied that hardship

would be caused to a party to a marnage or to a child of the marriage
if leave were not granted.

The Family Law Act be amended to give a discretionary power {o the court to
defer the making of a final order in property proceedings until superannuation
benefits have been received, and where necessary to make an interim order.

The Family Law Act be amended to prevent the abatement of a maintenance or
property application on the death of the respondent.

To ensure that the contribution of a spouse to be considered is his or her
contribution to the welfare of the family there be an amendment to 5.79(4) in
relation to alterations of property interests to remove " any possibility of an
interpretation requiring a nexus between the spouses contributions to and a
specific item of property

Arrangements for the introduction of a full Matrimonial Property Regime should
be preceded by:

(a) a survey to establish community attitudes to the proposal;

(b) a full study carried out by the Law Reform Commission (Cwlth} of the
legal implications of the introduction of such a scheme;

() the assessment of the experience of the New Zealand and various
Canadian schemes.
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The Family Law Act be amended to provide that during the subsistence of a
marriage and on the breakup of a marriage, the parties to the marriage will be
presumed to own the matrimonial home in equal shares.

On injunctions

38

39

While there is no immediate need for an amendment of the Act to clarify the

power of the court to grant an. injunction to preserve a prospective right to a
‘property under s.78 or 79 where no application for dissolution or nullity has been

filed, such an amendment to ensure that this power is available would be
necessary, should doubt be cast on the principle that once a marriage has broken

‘down the court's power to grant an injunction under s.114(1) can be used to
- protect the incipient or inchoate right to seek a property order under 5.79.

Section 114 of the Family Law Act be amended to give a judge a discretion to
attach a power of arrest to an order or injunction where the judge:

{1 makes an order or grants an injunction containing a provision relating
to the personal protection of the applicant or a child of the marriage,
or makes an exclusion order;

(i) - is satisfied that the other party to the marriage has caused actual bodily
harm to the applicant or the child; and

(iil) considers that the other party is likely to do so again.

Both the Federal and State police should have the powers of arrest in cases where
there is reasonable cause for suspecting a breach of the order or injunction by
reason of violence or entry into the excluded premises or area. They should be
required to bring the person so arrested before any judge or magistrate exercising
jurisdiction under the Act within 24 hours and to seek the directions of the court
as to the time and place at which the arrested person is to be brought before the
court,

On the Organisation of the Family Court and its Conduct of Proceedings

40

41

There be a pool of 10 judges from which judges are drawn to constitute Full
Court Benches. Six of these judges would be permanent members. The
remaining 4 positions would rotate being filled by other judges on the basis of
seniority from time to time.

The Attorney-General pursuant to s.22(2A) of the Family Law Act grant federal
commissions to the judges of the Family Court of Western Ausiralia,
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46

47

48

49

50

Interpreter services be made available to parties who so require it. Any such
interpreter should have full accreditation. SR =

The Family Court recruit peaple with a sensitivity and experience in working with
ethnic communities residing in the area where the court is located.

A wider range of explanatory documents in the major language groupings be
prepared in all areas of the courts' operations, particularly on counselling and
specific areas of the Act such as custody, maintenance and property, It is further
recommended that wider publicity is given in the major languages, to the services
provided by voluntary marriage guidance organisations.

(i) pre-trial proceedings should be mandatory in all disputed cases involving child
custody or access or financial relationship other than those of urgent necessity
and(ii) that the Department of the Attorney-General in association with the
Principal Court Registrar undertake immediate studies to determine the number
of deputy registrars that would be required to ensure that pre-trial proceedings
are available in respect of every disputed matter involving either child custody or
financial relationships and that the Public Servu:e :Board facilitate these
appointments as a matter of urgency. :

Studies be undertaken with a view to establishing branch registries consisting of
deputy registrars and court counsellors in rural areas and areas of large
population not adequately served by the existing registries of the court and that
the Government make the necessary resources available as a matter of urgency.
These studies should also investigate the extent to which a re-allocation of

_resources within or between exmmg regmmes may dﬂewate some ofz t‘ne present

staffing shortages.

Branch registries be permanently located in centres visited by the Family Court
on circuit so that the work of the court can continue in a regular way, pending the
periodic visits of the judges.

The necessary amendments to procedures be made to enable parties who wish to
do so to file joint applications for dissolution.

The government should take steps to foster organisations like citizens' advice
bureaux in Australia.

Simplified procedures in the cases of undefended dissolution be introduced in

Australia to provide for affidavit evidence without the necessity for parties to
appear unless the court otherwise decrees.
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The Committee support the recommendations of the Family Law Council in
relation to the body charged with the making of rules and regulations and
accordingly recommends that:

(a) the rule making power under the Family Law Act should reside in a
body of judges of the Family Court of Australia and the Family Court
- of Western Australia with provision for the rules to apply to other

courts exercising jurisdiction under the Act;

(b) matters such as costs and fees be excluded from the rule-making power;

(©) a committee responsible for the body of judges should continue to have
- the responsibility for receiving and considering proposals for the
amendment of the regulations, for consulting with the legal profession
and other interested groups and for making recommendanons to the

judges;

(d)  the committee should have representation from the legal profession, the
registrars of the court, the Attorney-General's Department and courts
of summary jurisdiction and should consult widely before reaching its
conclusion.

The Regulations be amended to empower the Principal Registrar at the direction
of the Chief Judge to issue directions binding on all registnes and staff of the
Family Court.

The membership of the Family Law Council be extended to include
representation of federal parliament. This representation should be drawn from
the Senate and the House of Representatives. There should also be
representation of magistrates on the Council.

On the Conduct of Proceedings by State and Territory Courts

54

55

56

The Family Court of the A.C.T. should be invested with as broad a jurisdiction in
family law matters under s.31(1)(c) of the Family Law Act as is possible.

Branch registries comprising a deputy registrar and court counsellor be established
in Darwin and Alice Springs to provide services to the Courts in the Territory
exercising jurisdiction under the Family Law Act.

Steps be taken to obtain better statistical information concerning the work of the
courts of summary jurisdiction under the Famuly Law Act.
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Every effort should be made to ensure that all courts of summary jurisdiction
exercising jurisdiction under the Family Law Act or likely to exercise such
jurisdiction, should be supported by the provision of services to enable them to
provide the legal services under the Act that they are expected to provide.
Conciliation services such as counselling and pre-trial procedures should be
available from these courts. In this connection our recommendation 46 that
branch registries staffed by counsellors and deputy registrars of the Family Court
in remote regions should be noted. The services of these officers should be
available to local courts of summary jurisdiction as well as to the Family Court on
circuit.

The Family Law Act be amended to provide that the federal jurisdiction of courts
of summary jurisdiction be exercised in each State by magistrates (specifically
named) specially authorised by the Governor-General to exercise such jurisdiction.
It is envisaged that the Governor-General would only authorise the exercise of
jurisdiction by magistrates considered by his advisers to be appropriately qualified
to exercise the jurisdiction. The Act should be amended to empower the
Governor-General by Proclamation to confer jurisdiction on identified State courts
and in respect of identified elements of the jurisdiction in family law matters.

Open and Closed Courts

59

60

The Family Court be open to the public provided that the judge retains a
discretion to exclude persons from the court of its own motion or on the
application of a party. In the case of closed proceedings, the court should have
a discretion to permit persons to enter.

The publication of the details of proceedings under the Act should be permitied
and that steps be taken to relax the restrictions on publication contained in 5.121
of the Family Law Act, provided that the names of the parties and any other
identifying information is prohibited from disclosure. Severe penalties should be
provided for infringement.

Family Court Counselling and Voluntary Marriage Guidance Organisations

61

Marriage Counselling be defined under the Family Law Act to encompass pre-
marital counselling, marital counseiling, pre-divorce supportive counselling during
divorce and post-divorce counselling. The Committee further recommends that
education for marriage and family life be further supported either by
incorporating provisions in the Family Law Act or by reinforcing those in the
Marriage Act.
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Steps be taken to amend the Family Law Act to discourage the practice of
ordering reportable conferences under s.62 and to preserve the original intention
that where a counselling conference is ordered under s.62(1) it should be
confidential,

Section 16(2) of the Family Law Act which states: 'A party to a marriage may
seek the assistance of the counselling facilities of the Family Court or of a Family
Court of a State, and the Principal Director of Court Counselling of the Family
Court or an appropriate officer of the Family Court of that State as the case may
be, shall, as far as practicable make those facilities available' be amended by
adding after the words 'A party 10', the words 'or a child of. This would allow a
child to seek the intervention of a counsellor where necessary and gives
recognition to the right of a child to initiate proceedings.

On the Cost of Proceedings under the Act

64

65

66

67

68

69

70

The settlement of ancillary matters, that is custody, access, injunctions and
property settlement matters, should be encouraged as far as possible.

The Family Court of Australia be allowed a wider discretion to order costs in
proceedings under the Family Law Act.

All factors listed in the amendments to 5.117(1} and (2} of the Family Law Act,
as proposed by the Law Council of Australia to the Williams Inquiry, should be
included in the Act as factors to be taken into account when an order for costs
is being considered by the court.

The Act and Regulations be amended to provide specifically for the concept of
a proposal for settlement and that where such an offer to settle has been made
it should be a factor to be taken into account in the exercise of the discretion to
order costs.

The fee for filing an application for a degree of dissolution or nullity should not
be abolished but should be reduced and that steps should be taken to amend the
Regulations to broaden the circumstances in which the exemption can be claimed.

The Regulations be amended to provide for the refunding of the filing fee to a
party making such a request in circumstances where that party has filed a
dissolution application without being aware that the other party to the marriage
has already filed an application at an earlier date.

Action be taken to establish an appeal cost fund in the federal area as such,
including the Family Court of Australia.
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The Court's conciliation service to be developed where necessary to encourage
parties to bargain and negotiate and settle out of court.

The right to taxation of solicitors costs be more widely drawn to the public's

attention and be included in material published by the court for the information
of the public.
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PARLIAMENT OF AUSTRALIA

JOINT SELECT COMMITTEE ON CERTAIN ASPECTS OF THE OPERATION
AND INTERPRETATION OF THE FAMILY LAW ACT

PARLIAMENT HOUSE
CANBERAA ACT 2600
TEL. (66) 27F 4128
FAX: (b8) 277 2288

The Hon Michael Duffy, MP
Attorney-General

Parliament House
CANBERRA 2600

Dear Aitorney-General

On behalf of the Joint Select Committee on certain aspects of the operation and
interpretation of the Family Law Act I am writing to you to request the referral of a
further reference to the Committee. This reference relates to concerns the Committee
has in relation to the funding, management and operations of the Family Court, given its
persistent requests for additional funding.

The Family Court made a detailed submission to the Committee and, at the Committee's
request, followed that subsmission up with a letter costing the recommendations made by
the Court in its submission. In all documents before the Committee, and in the public
documents produced by the Court, are contained references to the inadequacy of the
Court's funding. If this is indeed the case, ie that the Court is not receiving sufficient
funds to carry out its statutory responsibilities, then that has an obvicus impact on the
services provided by the Family Court to the people of Australia. 1 also note the
concerns expressed by you in your letter of 2 September 1992 and the letter from the
Chief Justice of the Family Court dated 10 September 1992 to you.

The Committee cosnsiders the funding issue in its report and, during the course of its
discussions on the draft report, came to the conclusion that the whole issue of the Family
Court's administration and operations, and the funding implications thereof, required
further detailed consideration.” The Committee has not pursued inquiries along these
lines to date as they are outside the Committee's terms of reference. Suggested terms
of reference are shown in the attachment to this letter. It will be important to confine
the inquiry to submissions only from those bodies directly concerned with funding and
scrutiny of the Family Court. The Committee is very conscious of the limited time
available for the completion of this reference.

The Committee’ originally planned to recommend the further inquiry in its final report.
However, that report is now unlikely to be tabled before mid-November. Given the
response time of three months for Committee reports, the Committee felt that the matter
is of sufficient urgency to warrant an immediate reference, in order that a report may be
finalised before the end of the Parliament. The Committee will also require an extension
of its life until the end of the present Parliament.
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I would appreciate a response to this request at the earliest opportunity and would be
pleased to discuss anything in this letter with you.

Yours sincerely,

( Senator J McKiernan
‘ airman

15 September 1992
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ATTACHMENT

The Committee is to examine the administration of the Family Court of Australia

with a view to assessing:
(a}  the base level of funding required to enable the Court to undertake its
statutory functions at a level that will meet the reasonable

expectations of the Parliament; and

(b} the effectiveness of present expenditure by the Court towards

undertaking those functions and meeting those expectations.

15 September 1992
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LETTER TO THE COMMITTEE FROM THE CHIEF EXECUTIVE OFFICER
OF THE FAMILY COURT, DATED 16 JULY 1982
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s FAMILY COURT OF AUSTRALIA

Offi'ce of the Chief Executive

t2ih Floor HCF House 403 George Street (64 York Sireet) Sydney NSW 2000
Tefephone {02) 299 1576 Fecsimile (02) 290 1031 GPO Box 9991 Sydney 2001 DX 1018

16 July, 1982

Senator J Mcidernan

Chairman

Joint Select Commitiee
on the Family Law Act

Parliament Houss

CANBERRA ACT 2600

Dear Senator McKiernan

I wrote to you on 1 June 1892 offering at least rough or indicative costings for
as many as practicable of the recommendations contained in the Court’s
formal submission. | also proposed to include & summary of our current
budgetary position and an indication of measures already taken by the Court
1o improve efficiency and get the most out of our budget allocation.

That offer was subsequently accepted on your behalf and this letter
addresses the matters mentioned above.

The costings are for the most part indicative because of the time it would taks
o work them through fully and because many of them would require detailed
decisions before they could be costed definitively. The current budget
position draws on figures as notified 16 us by the Department of Finance
about two weeks ago. They are not necessarily final figures because
refinement continues through the Budget process but they are probably not
significantly different from the final figures.

Current Financlal Position

| propose to deal only with Running Costs, that is, Salaries and Administrative
Expenses. Property Operating Expenses and other specialised funds are
important but | do not intend to deal with them here,

in overall terms, we have a reduction in the Running Costs allocation in
19982/93 of 7.3% from actual expenditure in 1991/92. This is made up of a
reduction of 3.6% in Salaries and 14.6% in Administrative Fxpenses, The
comparative figures are:-

tem 1881/02 1882/93

Salaries $32.508m $31.333m

Admin. $16.038m $13.692m

Revenue $9.315m $9.320m (estimated)
from Fees
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The reduction in allocations comes about for a number of reasons:-

1. Debate with the Department of Finance continued until quite late in the last
financial year, When the allocation was finally made at Additional Estimates it
was insurficient to fund the level of activity then occurring in the Court and
sconomy measures, including a staffing "freeze", could not pull back the level
to that for which we had baseline funding. This meant a compulsory
bogowing of $1.15m against the 1292/93 allocation which has now been
declucted. _

2. The usual "efficiency” dividend has been deducted.

3. The inflation rate allowed in last year's Budget was 4.6%. The actual rate of
inflation turned out to be 2.1% and the difference has been daducted
retrospectively from this year's allocation, although the money was spent last
year. The amount involved is $0.632m.

4. A once only amount of $1.09m was given to us in 1991/92 for unpaid
accounts carried over from 1990/81 due o ex post facto recognition that our
base in 1990/91 was highly inadequate. The $1.09m has been deducted this
year.

The effect of these reductions can readily be seen in terms of staff numbers.
At the end of June 1992 we had 735 staff employed. The Salaries allocation
for 1882/93 will fund only 661 staff. | doubt whether any member of your
Committee, having seen our operations, could identify any activities of the .
Court which could be dropped to save 74 staff, In any case, the question is -
academic because natural wastage cannot produce that level of savings and
to "package" staff out costs more in the first year, not less.

The only realistic strategy available to us is to reduce staff as much as we
reasonably can and to transfer Administrative Expenses funds to Salaries.
Such a transfer incurs a penalty of 20% which increases the amount that has
to be transferred to have the same dollar effect on Salaries. Given that our
Administrative Expenses allocation has been reduced by 14.3% from last
vear, the scope for transfer is not great without seriously affecting services.

Some strategies which will produce better resuiis in the future need a period
of investment which cannot now be afforded without specific funding.

Detailed financial strategies are still being worked out but the outlook is quite
obviously bleak.

The Court's contention is that its poor financial position arises fundamentally
because:-

1. It has never been adequately funded for an appropriate level of operation in
respect of its statutory responsibilities. (This view is also supported by a
strong thread of argument running through public submissions to the
Committee and by the judgment of Brennan J of the High Court in Harris v
Caladine), A formula for adjusting operations staff (not other groups) on the
basis of changes in workload has now been tentatively agreed with the
Department of Finance but it operates on an inadequate base staffing level.

2. The Court did not get adequate funds to assume the extra work which
came from the Government’s decision, enshrined in 1990 legistation, to make-
the Court administratively independent. Issues such as the loss of economies
of scale were never addressed. The Court has the same obligations and

432




-3-

responsibilities across a wide range of activities as do large Departments but
has to carry this overhead from a small staffing base.

3. The appropriate level of funds to meet functions devolved from the
Attorney-General's Department has never been provided. The Department of
Finance agrees with this view but has not intervened to rectify the situation.

4, There was Government acceptance of the recommendations of the 1880
Review of the Court (Buckley Report) and the Court proceeded o implement
those recormmendations but the corresponding funds have not been made
available. The Review recommendations were costed at the time at $3.4m but
only $1.2m was made available. Because many of the recommendations were
interdependent, it was not feasible to implement only to the extent of funding.

Recent 3

The following is a brief summary of the more important measures taken over

the last two and a half years (since self-administration) or currently being

taken to improve the Court’s efficiency and effectiveness or to produce

savings for persons using the Court, It shouid be noted that some measures

\ghich pro;fiuce savings to users of the Court involve a greater cost 1o the
ourt itseif.

1. The major effort was the Buckley Review which made numerous
recommendations for efficiency, almost all of which have been implementad,
The Committee has the Report so | will not here list the individual
recommendations. The significantly interdependent nature of the Review
recommendations needs to be appreciated. The Court needsd to implement
the Review as a whole to achieve the outcomes envisaged by {he Review.

2. Professional managers have been recruited to manage the Court at its
three organisational levels, Office of the Chief Executive, Regional Offices and
Registries.

3. Case Management Guidelines were originally put in place in 1985 but
revised and improved Guidelines were brought into being in late 1991. These
streamline the Court’s operaticns and provide many benefits to consumers.

4. The Rules of Court are being reviewed with a view to simplification and also
to redesign and simplify the forms required 1o be used. This will benefit both
the public and the Court.

5. The level of early intervention conciliation counselling has been raised to
50% of all counseliing on the assumption that settlement is cheaper and of
more benefit to the parties. (This has been done without funding recognition}.
Paradoxically, this course of action, while of great benefit to the public, has
been an additional cost to the Court overall because some of the people seen
this way would not have filed in the Court in any case.

6. A Management information Unit has been established to provide better
control and 1o allow the most effective deployment of resources.

7. The Blackstone computer system now covers all Regisiries. it provides a
better and more efficient service.

8. The Court moved from affidavits to pleadings in an attempt to reduce the
early escalation of disputes caused by the filing of inflammatory material and
to reduce the volume of material filed and engender savings to fitigants. This
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has not proved as successful as was hoped and new short form procedures
are being devised as mentioned in the Court's submission.

8. The Court is moving slowly, because of funds limitations, to increass its
sfficiency through the use of technology.

10, Uniform information sessions for potential litigants and members of the
public are being developed 10 educate people so that less time will be needed
in individuat sessions and some wasteful litigation can be avoided. Some
excellent videas have already been produced which will assist in this process.

11. After hours access procedures have been put in place so that emergency
situations, such as child abduction, can be met.

12. Staffing limits are set for each area to keep within budget. In the last
guarter of 1991/92 restrictions on recruitment, replacement and temporary
staffing were put in place. Vacancies are not filled by higher duties unless
absolutsly essential. Overtime is severely restricted.

13. Administrative expenditure is the subject of constant attention. A graat
many economies of various kinds have been put in place. A new travel agent
contract has been negotiated directly by the Court to replace the one it had
been previously bound to by Government decision. A new transcript contract
is almost finalised which will produce some savings for the Court and for
ltigants. Housekeeping matters such as electricity, telephones and purchases
of office equipment and supplies are carefully scrutinised. Travel is being
restricted and car hire is receiving close attention.

14. A new national contract for security services is being negotiated which will
produce both better protection and some cost savings.

15. Alternative methods of dispute resolution {ie alternatives to litigation) are
favoured by the Court and a Mediation Pilot Scheme (described in our
submission) has been running despite the lack of funding provision by the
Government. '

These few examples illustrate that the Court is doing its best, with limited
resources, 10 keep its expenditure within budgetary allocations. 1t is, however,
clear that this cannot be achieved without service cuts to the public. Although
we lived above our means in 1991/92 for the reasons mentioned earlier and
were forced {o borrow, a comparison of our Program Performance
Statements for the 1892/93 Budget Papers with the previous year shows that
all Registries of the Court fell below the performance levels of the previous
year in 1991/92. This can only get worse given the funds available in 1992/93.
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Costings of Recommendations

These are mainly indicative rather than refined costings. Some
recommendations do not invoive significant additional cost and some need to
be costed by other bodies. Unless otherwise stated, the costings relate to a
full (first) year affect. It should be noted that in many cases the first year effect
is higher than the cost in subsequent years because of the need to provide
accommodation and furniture for new staff.

Recommendations 1 and 2
Mo significant cost.
Hesommendation 3

The Court be adequately funded to undertake all of the rofes envisaged by
the Act for the Counselling Service.

Basis of costing: Only the community and education liaison aspects of this

recommendation are costed here. Other aspects are found under other
recommendations.

Costed to lit the proportion of existing Counsellor time spent on community
education and fiaison from 0.98% to 5%. Involves the equivalent of six
additional counseliors with support staff plus overheads.

Estimate: $468,750.

Recommendation 4

Estimate should be made by the Attorney-General’s Department which has
policy responsibility.

Hecommendation 5
A matter for Education authorities.

Recommendation 6

Marriage counsslling and post separation adjustment counselling within the
Court and in the cornmunity generally be made more available.

Basis of costing: Allows for the 61% of cases which currently have only one
counselling interview to be raised to 2.5 interviews. This means 20,982
additional interviews requiring 48 additional counsellors.

Estimate: $3,481,730.

Recommendation 7

Particular emphasis be given to early intervention counselling for separated
couples.

Basis of costing: An estimate of 12.5% addition to existing counselling
resources to cover all early intervention in voluntary cases. Amounts to 17
additional counseliors plus 4 support staff.

Estimate: $1,316,940. 435




Recommendation 8§

in respect of cases that reach the pre-hearing conference stage there be
sufficient capacity and resources for joint Registrar and Counsellor
congciliation corfarances.

Basi's of costing: An estimated 4,922 cases requiring an additional 11
Counsellors and 11 Registrars to undertake joint conciliation conferences.

Estimate: $2,077,260.
Recommesndation §

The Act be amendad o provide for post decision counselling and appropriate
resources be provided to enable this fo take place.

Basis of costing: An estimate of 1836 cases and an average of 2 interviews
each, that is, 8.5 Counsellors,

Estimate: $636,100.
Recommendation 10.

The Act be afnended to enable the Court to initiate counselling for children,
where appropriate.

Basis of costing: Assumes that 40% of applications do not involve cross-
applications and that 60% of these proceed beyond the first directions
hearing. This amounts to 7,227 cases averaging 2.5 interviews per case and
requires 3.5 Counsellors. if Recommendation 9 is accepted, one more
Counselior would be required so the estimate below is based on 4.5
Counsellors,

Estimate: $301,230.
Hecommendations 11 and 88
Expansion of research capacity within the Court

Basis of costing: One additional Senior Research Officer, one Graduate
Research Assistant, allowance for project costs and administrative overheads.

Estimate: $129,500.
Recommendation 12

The Court be adequately funded to extend Counselling Service to rapidly
growing populations in urbarn and rural areas.

Basis of costing: To cover the most urgent locations, Gold Coast, Geelong
and Coffs Harbour ($2,778,930) plus a circuit program to Sunshine Coast,
Ipswich, Liverpool, Campbelltown, Penrith, Wagga Wagga and Tamworth.

Estimate: $5,657,975.
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Recommendation 13

The minimum size of Counselling units consist of three Court Counseflors as
recormrnended in the Review of the Family Court and that the Court be funded
accordingly,

Basis of costing: Estimate based on lifting the staffing at Bendigo, Dubbo,
Rockhampton and Cairns to thres Counseliors and adjusting the profile at
Launceston, Albury and Wollongong, each of which has three positions, to the
same level as the other three Counsellors registries.

Estimate: $345,660.

Recommendation 14

Evaluation of the extent to which the victims of domestic violence make
inappropriate agreements or give inappropriate consents.

Basis of costing: An independent externai consultant for a medium size
project (100 cases) over a period of six months.

Estimate: $60,000.

Hecommendation 15(a)

Government to provide funding for the existing pilot mediation program.
{Note: This refers only fo what the Court is currently doing, not its earlier
proposals for a full-scale pilot schemes).

Basis of costing: The current pilat scheme at Melbourne/Dandenong. One x
Director of Mediation; 3 x Legal 2; 3 x Professicnal Officer Grade 2; 1 x
External Consultant for evaluation and administrative overheads.

Estimate: $514,800.

RAscommendation 18(b)

Funding for expansion of the Mediation service as an integral part of the
Court' s dispute resolution prograrm i all Registries,

Basis for costing: Expansion of the staffing of the pilot scheme as in 15(a) 1o
all Registries plus some supervisory positions. Includes furniture and fitout but
excludes additional ieasing costs.

Estimate: $3,398,255.

Recommendation {6

No significant cost.

Recommendation 17

No significant cost.

Recommendation 18

No significant cost.
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Recommendation 18
No significant cost.
Recommendation 20
No significant cost.
i 24

Bacommen

Appropriate steps be taken to educate the community and in particular,
separating parents, as to the meaning of guardianship.

Included in Aecommendation 63.
Recommendation 22

No significant cost.
Recommendation 23

An appropriate agency be established, or alternatively, the Dirsctor of Public
Prosecutions be empowered to bring proceedings for contempt and/or
enforce the Court' s orders in access proceedings.

Appropriate for estimate by Attorney-General’s Department.

Racommendation 24

There be greater community emphasis on relationship and parenting
education.

Costing a matter for appropriate Department.

Fecommendation 25

Consideration be given to increasing the resources of the Court so that
appropriate alternatives (therapeutic) to hand-over cenires can be developed
within the Counselling Servics.

Basis of costing: To assist clients with difficult cases would require a minirum
of 20 interviews by a counsellor in each case. Based on 206 enforcement
cases this would require 8.5 Counsellors.

Estimate: $725,410.

Recommendations 26 end 28

Children as witnesses and the proper funding and training of separate
representatives in appropriate cases.

Estimates a matter for Lagal Aid.

Recormmendation 27

The Government provide more funding to enable the Court to obtain Reports
under 5624 of the Act from welfare officers appointed pursuant to regufation 8
of the Family Law Regulations. ;
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Basis of costing: Based on the last full year in which funds were available to
obtain Regulation 8 reports on demand (1989/20). Cost of 225 reports at $725
per report compared with funds available for reports this year,

Estimate: $92,120.

Recommendation 28

An assessment of cost, if any, for Legal Aid.

Hecommendation 30

An assessment of cost is for Legal Aid,

Recommendation 31

An assessment of cost is for Legal Aid.

Recommendation 32

Uniformity of child welfare laws and a unitary courts system to administer afl
aspects of the law relating to families and children.

Insufficient information available to cost this recommendation. Would require
assessment in States and Territories as well as in Commonwealth.

Recommendation 33
No significant cost.
Hecommendation 34
No significant cost.
Recommendation 35
No significant cost.
Recommendation 38
Mo significant cost,
Recommendation 37
No significant cost and some potential savings.
Recommendation 38

The Family Law Act be amended to enable privileged pre-filing conciliation in
financial matters.

See Recommendation 39.
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Recommendation 38

Provision of adequate numbers of registrar/magistrates, support staff and
funding to complete the Jackson Committee reforms, supervise case
managemsiit and provide for pre-filing services in financial matters.

Basis of costing: Assumes a two tiered Court structure of Judges and
Magistrates and replacement of the existing Judicial Regisirars and SES
Registrars by Magistrates. Includes significant fiiout and leasing costs for new
Courtrooms. Also assumes that 6 new Registrars would be requrred to do
non-judicial work now performed by SES Registrars.

Estimate: $4,691,620.

Recommendation 40

Provide funding for a pilot arbitration program.

Basis of costing: One Registry for one year. One retired Judge for 130 days at
the judicial consuftant’s rate plus part-time secretarial support,

Estimate: $93,400.
ARecommendation 41
No significant cost.
Recommendation 42
No significant cost.

Hecommendation 43

Appropriate amendments be made 1o the Family Law Act as will be necessary
to facilitate the Court's introduction of a scheme of administrative enforcement
of property and mairtenance orders.

Basis of costing: Benefits are mainly to the litigants in cost savings. Assumes
that the scheme will not involve iudicial personnel and will in the main involve
Deputy Registrars. Estimates at 3.7 Deputy Registrars, 3 support staff, 5
clerical staff and 1 for supervision and liaison with enforcement agencies.
Estimate: $660,680.

Recommendation 44

No significant cost.

Recommendation 45

No significant cost,

Recommendation 48

No significant cost.
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Recommendation 47

No signiﬁcant cost.

Hecnmmendaﬁcn 48 |

That the Family Law Act be amended to ensure that the Attornsy-General
and/or the Director of Public Prosecutions are responsible for bringing
proceedings for conternpt and for the enforcement of the Court's orders ir
appropriate cases. _

Costing a mattef for the Aﬂofney-Genera!’s Depariment.
Recommendation 48

No cost.

Recommendation 50

No cost.

Recommendation 51

No cost.

Recommendation 52

No significant cost.

Recommendation 53

Thé Court be properly funded in its object of establishing a fully integrated
confiict management and dispute resolution service.

Costs covered by implementation of all recommendations relating to
congciliation, mediation and arbitration.

Recommendation 54

No significant cost.

Recornmendation 55

"Family Law" be a core subject in all tertiary law courses.
Cost a matter for education authorities.
Recommendation 58

No significant cost.

HRecommendation 57

No cost,
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Recommendation 58

The Federal Costs Advisory Committee be disbanded and in substifution
therefor a statutory committee be established to fix rather than advise on legal
Costing a matter for the Attorney-General's Department.

Recommendation 58

Government to fund Auscript to provide a copy of the transcript to appellants
in certain circumstances. ' '

Basis of costing: Original and required copies for appeal multiplied by
Auscript charging rates at average of 3 days per appeal hearing. Applied o
the number of appeliants who were in receipt of legal aid and those for whom
the filing fee was waived by the Court on the grounds of hardship in 1891.
Estimated from 1991 figures at 55 appeliants @ $3,240 sach.

Estimate: $178,200.

Recommendation 60

The provision of appropriate funding for legal aid in family law not be affected
by the requirements for legal aid in the criminal area.

Costing a matter for Legal Aid.
Recommendation 61

The present practice of Legal Aid Commissions withdrawing legal aid at a late
stage in the procesdings be reviewed.

Costing a matter for Legal Aid.
Recommendation &2

No significant cost.
Recommendation 83

The Court be provided with sufficient resources to expand its media liaison
activities.

Basis of costing: Additional positions of 1 x Senior Public Affairs Officer Grade
1; 1 x Public Affairs Officer Grade 2 and 1 x ASQ 2.

Estimate: $166,000.

Hecommendation 84

The Court be properly funded for the installation of advanced information
technology.

Basis of costing: Provides for costs of upgrading central and distributed
processors with full UNIX compatibility, upgrading the data communications
network with high speed lines and higher capacity switches, installation of
basis Local Area Network (LAN) in accordance with the Gourt’s information
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Technology Strategic Plan, inclusion of the Counselling arm of the Court in the
Blackstone computer system, development of a LAN based library system
and interim installation of a limited electronic mail system pending full
development of the LAN.

Estimate:; $2,722,900,
Racommendation 85

in particular, (a) video conferencing facilities be installed throughout the Court,
(b} the introduction of electronic filing proceed and {c) touch screen terminals
for public information be provided in all major registries. '

Basis of costing:

a) Based on equipment costs for $75,000 per location x 21 locations.

b) Based on Blackstone modifications but assumes that the upgrading of the
Central Processing Unit and the network detailed in Recommendation 64 is in
place. Also assumes that practitioners and the public would access the
Court’s Wide Area Network through AUSTPAC or a similar public packet-
switching facility and that transmission costs will be barne by the sender.

(c) Based on equivalent touch screen system in New South Wales courts.

Estimate:
a) $1,575,000.
b; $218,700.
c) $210,000.
Recommendation 66
Resources be provided to allow the Court to construct a full on-line database

of alf orders made which would be accessible to the Australian Federal Police
on a 24 hour basis,

Basis of costing: Based on the purchase of a low end of the scale UNIX
systern located on the central LAN and upgraded central processor referred
to in Recommendation 64. if that area of Recommendation 64 is not funded
this basis does not apply.

Estimate: $170,000.

Recommendation 67

The Court be appropriately housed in purpose-built premises.

Basis of costing: Based on costs of new buildings at Melbourne and Adelzide.
Sorme other locations are covered elsewhere in the recommendations.

Estimate; $185,000,000.
Recommendation 89

The jurisdiction of the Court be undertaken by a new two fier judicial structure
comprising judges and specialist Family Court magistrates.

Costs covered in recomimendation 38.
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Recommendation 70
No significant cost.
Recommendation 71

Legal Aid Commissions be adequately funded with a view fo reducing the
nurnbers of lfiigants in person.

Costing a matter for Legal Aid.
Recommendation 72

Legal Aid Commissions on their own behalf and/for in corjunction with
professional law associations provide a duty lawyer to attend at Court
registries to assist ltigants in person. o

Costing a matter for Legal Aid.
Recommendation 73

The Court be given sufficient resources to produce more video and other
educational material to assist litiganits i person and others.

Basis of costing: The production of more pamphlets, videos, posters,
information kits and other publications and to ensure their muttifingual
availability. Additional staff 1 x Public Affairs Officer Grade 3; one Pubiic Affairs
Officer Grade 2 and 1 x ASO 2. Includes allowance for translation, production
of videos and publishing.

Estimate: $642,700.
Recommendation 74

The Court be given sufficient resources to properly train its staff to assist
litigants in person.

Basis of costing: Training in family law, the Court environment and its
processes, communication skills, practice in dealing with most common
problems and on the job supervision. Target group 100 staff in 20 sites.
Method of training 8 workshops in 4 locations each of two weeks duration.
Add development cost of preparing the course.

Estimate: $125,400 in first year. New starters and refresher training in
subsequent years $20,000.

Recommendaton 75

The Family Law Act be amended to establish a small claims jurisdiction within
the Family Court, such a jurisdiction to apply in property matters in respect of
assets the gross value of which does not exceed $30,000, and in defined
minor access matters. Such a jurisdiction to be exercised by Registrars of the
Court and legal representatives will be excluded.

Costings included in Recommendation 39. i that recommendation not
accepted, new costings for this item would be required,
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Recommendation 76
No significant cost.
Recommendation 77
Mo significant cost.
Hecommendation 78
No significant cost.
Recommendation 78
No significant cost.
Recommendation 80
No significant cost.

I would be pleased to answer any queries arising from this letter.
Yours sincerely,

Allon,

LEN GLARE
Chief Executive Officer
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APPENDIX 7

LETTER FROM THE ATTORNEY-GENERAL TO THE CHAIRMAN OF THE
COMMITTEE, DATED 2 SEPTEMBER 1992
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Attorney-General

The Hon. Michael Duffy M.P.
Parliament House
Canberra ACT 2600

Senator ] McKiernan
Chairman
Joint Select Committec

on the Family Law Act
Parliament House
CANBERRA ACT 2600

Dear Senator McKiernan

My attention has been drawn to a letter dated 1 sent t0 you in your capacity as
Chairman of the Joint Select Commitiee on the Family Law Act by the Chief Executive Officer
of the Family Court of Australia, in which Mr Glare provided a summary of the Court's
perspective of its financial position.

There are a number of matters in Mr Glare’s lenter which cause me concern,

These matters include the assertions that the Court has never been adequately funded to provide
an adequate level of operations to meet its statutory obligations; that the Court did not receive
adequate funding to assume its separate administration; and that it has received insufficient
funds to assume functions devolved from my Department.

On each of these points I have a different view from that espoused by the Court.

I note that the Court received significant increases to its base funding in 1989 and after the
1990 Review of the Court; that it has received adeguate funding to assume its separate
administration; and that no further function has been devolved to it from my Department
without the accompanying level of funds being agreed between the Court and the Department.

However, there is one far more fundamental assertion in Mr Glare's letter which causes me far
greater concern. This is the proposition that “There was Government acceptance of the
recommendations of the 1990 Review of the Cowrt.”

This last assertion is so far removed from the objectively ascertainable facts and so important
that I cannot let it pass.

It is quite clear that the Government has not accepted the recommendations of the Review. I
note my advice to the Chief Justice in my letter to him of 5 March 1992:

Your letter indicates that you apprehend that the Government has endorsed
recommendations made by the working party of the Family Court Review, which
propose an expansion of the Family Court’s services of the public. That endorsement has
not been given by the Government and it cannot be assumed that silence implies
Government acceptance of the Working Party’s recommendations. Indeed, I believe that
1 have made the Government’s position quite clear: the Court has obtained an adequate
level of funding for the services that the Government expects the Court to deliver and will
receive additional funding only in response to demonstrated workload increases or a
Government decision to increase the Court’s resources in order to expand its services or
the standards at which they should be provided.
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Moreover, the contents of Mr Glare’s letter themselves highlight the reasons why the
Government has necessarily been unable to accept all the recommendations of the Review, and
why it would have difficulty in the current financial climate in funding the more ambiticus
proposals that the Court has now recornmended.  His costings as contained in that letter
indicate an implementation cost of $215.3m or, excluding projected major building works,
some $30.3m for the proposals recommended to the Joint Select Committee. I note in passing
that the Court itself costed the Review’s recommendations in 1990 at about $3.4m, of which
about $1.2m was provided.

1fee! I should draw to your attention the remarks of my predecessor at the very outset of the
review when he ciearly drew attention to the need for the Review's recommendations to be
mindfui of cost implications. Tunderstand that, in committing to the Review, he was
concerned that it adopt a realistic approach and not be seen as merely an opportunity to present
the Government with an idealistic “wish list” for expenditure that could not realisticaily be
funded. Accordingly, in a letter to the Chief Justice on 9 May 1989, Mr Bowen said;

..the terms of reference should require detailed costing of all recomumendations. The
potential to implement these will be greatly enhanced if the net effect of all
recommendations is budget neutral, and thus it may be appropriate for the review 10
extend also to revenue generated by the Court.

I therefore believe that it is imperative that I now write to you to ensure that the Government's
position on this very important issue is not further misunderstood.

The Government is highly supportive of the work of the Family Court,and it concerns me
greatly that carrespondence between the Court and the Parliamentary Joint Select Committee
should give a false impression of the Government’s actions in relation to the Review or the
resources required for the Family Court to meet its statutory obligations.

Yours sincerely

MICHAEL DUFFY
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