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21 October 2005

Inquiry Into TPM Exceptions
HouseStandingCommitteeon LACA
HouseOf Representations
Parliamentof Australia

AUUC is the Organisationfor Unix, Linux and OpenSourceprofessionals.
AUUC datesbackto 1975,making it oneof theoldesttechnicalcomputeruser
groupsin theworld. AUUG wishesto supportLinux Australia’ssubmission
to thecurrentinquiry — a draft of this submissionis availablefrom:

http://ozlabs.org/>usty/index.cgi/TP/2005-09-13.html

AUUG hasalwaysbeena proponentof interoperabilitysupportingsuchideas
asopensystems,openstandardsand opensourcesoftware. As suchwe re-
questthatthecommitteerecommendstheimplementationof broadexceptions
relatingto reverseengineeringandinteroperabilityundersection17.4.7(e)(i)of
theETA.

As a starting point, we would like to emphasisethat copyright legislation
shouldnot be usedto stop interoperabilitywhenno logical breachof copy-
right occurs.Expressedin the termsof thecurrentinquiry:

If aTPMmustprotecta copyrightedwork thenfor acircumvention
deviceto beconsideredillegal it mustinfringeorfacilitateinfringe-
mentof copyright.

We useanexamplefrom theUnitedStatesthatis alsousedin Linux Australia’s
submission.

In 2003 a garagedoor manufacturer,ChamberlainGroup,brought legal ac-
tion againsta competitor,Skylink Technologies,who madea third party re-
motecontrolunit for Chamberlain’sgaragedoors.Chamberlainclaimedthat



Skylink’s remotecontrolunit circumventedtheirTPM, andsaidthis wasille-
gal underthe DMCA, the US’s anti-circumventionlaw. The courtruled that
Skylink’s circumventiondevicedid not infringe or facilitateinfringementof
Chamberlain’scopyright.A summaryof theruling is availableat:

http://www.ipjustice.org/O9G2O3.shtm1

However,asstatedin Linux Australia’ssubmissionto this inquiry, Australian
law doesnotclearlystatethat a devicethatillegally circumventsa TPM must,
in theprocess,infringeor facilitateinfringementof copyright. Thus, legalac-
tion like thatbroughtby Chamberlainmight succeedin Australia.

Thecurrentcombinationof pre-existingAustraliancopyrightlaw andtheUS-
compatiblemeasuresrecentlyintroducedby theFTA hasthe potential to re-
strict competitionby stoppingthe production,distributionand useof inter-
operabletechnologies.In addition,in Australiawedonot havea generalfair
useclausein our copyrightlaw. We askthe committeeto considera rangeof
exceptionsrelatingto interoperabilityin caseswhena TPM is beingusedfor
anticompetitivepurposesratherthanto protectcopyright.

Moregenerally,werequestthat the committeerecommendabroaderrangeof
exceptionsrelatingto interoperability,especiallythosethatapplyto thedevel-
opment,distributionanduseof OpenSourcesoftware.It is importantfor com-
petitionthatconsumerspurchasingitemssuchaseBooksandDVDscanaccess
thematerialcontainedon theseitemsusingtheirchoiceof software,provided
that softwarehasobviousnon-infringinguses. From a softwareproduction
point-of~view, Australiais a world leaderin productionof OpenSourcesoit-
wareso it is importantto encouragecontinuedinnovation.

Yourssincerely
Martin Schwenke

Authorisedby:
David Purdue
Presidentof AUUG Inc.
TheOrganisationfor Unix, Linux andOpenSourceProfessionals
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