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Introduction

,QGLJHQRXV�DUWV�DQG�FXOWXUDO�H[SUHVVLRQ� LV�D� OLYLQJ�DQG�YLWDO�SDUW�RI�,QGLJHQRXV�FXOWXUDO�KHULWDJH�� �7KH
VRQJV�� GDQFHV�� VWRULHV� DQG� LPDJHV� UHSUHVHQW� LPSRUWDQW� HOHPHQWV� RI� ,QGLJHQRXV� VRFLHW\�� � 7KH� REMHFWV�
SDLQWLQJV�DQG�FXOWXUDO�LQIRUPDWLRQ�DUH�IRUPV�RI�FRQWLQXLQJ�H[SUHVVLRQ�DQG�PDLQWHQDQFH�RI�,QGLJHQRXV
FXOWXUHV�

,Q�WKH�SDVW��,QGLJHQRXV�DUWV�DQG�FXOWXUDO�H[SUHVVLRQ�KDV�EHHQ�RSHQ�VHDVRQ�IRU�H[SORLWHUV���7KH�JHQHUDO
DWWLWXGH�ZDV�WKDW�,QGLJHQRXV�DUWV�ZDV�´WHUUD�QXOOLXVµ�DQG�IUHH�IRU�DOO�WR�XVH�DQG�H[SORLW�IRU�FRPPHUFLDO
JDLQ����,Q�WKLV�ZD\��,QGLJHQRXV�$UW�ZDV�VHHQ�DV�´DUWHIDFWVµ�WR�EH�FROOHFWHG�DQG�GLVSOD\HG�LQ�PXVHXPV�RU
DV�D�FRPPHUFLDO�UDZ�PDWHULDO�WR�EH�SOXQGHUHG�IRU�WRXULVP�E\�WKH�PDQXIDFWXUH�RI�WDVWHOHVV�DQG�FXOWXUDOO\
RIIHQVLYH�PHUFKDQGLVH�

$V�,QGLJHQRXV�DUWLVWV�DQG�FUHDWRUV�EHFRPH�PRUH�DZDUH�RI�WKHLU�ULJKWV�DQG�WKH�FRPPXQLW\�DW�ODUJH�PRUH
VHQVLWLVHG�� WKH� OLPLWDWLRQV� RI� WKH� HQIRUFHPHQW� RI� FRS\ULJKW� EHLQJ� H[SHULHQFHG� E\� ,QGLJHQRXV� DUWLVWV�
FUHDWRUV�DQG�FRPPXQLWLHV�DUH�PRUH�PDQLIHVW�

:H�ILQG�WKDW�WKHUH�DUH�PDQ\�LVVXHV�WKDW�DUH�FRPPRQ�WR�DOO�DUWLVWV�WKDW�WKH�&RPPLWWHH�QHHGV�WR�DGGUHVV�
+RZHYHU� WKHUH�DUH�FXOWXUDOO\�VSHFLILF� LVVXHV� LQ� WKH�(QIRUFHPHQW�RI�&RS\ULJKW� WKDW�ZH�VXEPLW�� UHTXLUH
DQG� DUH� FDSDEOH� RI� EHLQJ� GHDOW� ZLWK� E\� DSSURSULDWH� UHIRUP�� ,Q� RXU� VXEPLVVLRQ� VRPH� RI� WKDW� UHIRUP
SURFHVV�FDQ�DQG�VKRXOG�EH�GHDOW�ZLWK�XQGHU�WKH�&RS\ULJKW�$FW�

1,$$$� ZLVKHV� WR� FRPPHQG� WR� WKH� &RPPLWWHH� WKH� QHHG� IRU� D� PRUH� JHQHUDO� UHIRUP� FRYHULQJ
,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�ZLWKLQ�ZKLFK�SDUWLFXODU�DPHQGPHQW� WR� WKH�&RS\ULJKW�$FW
PXVW�EH�LQIRUPHG�

7KH�&RDOLWLRQ�*RYHUQPHQW�KDV�DFNQRZOHGJHG�DV�PXFK�LQ�LWV�3ROLF\�6WDWHPHQW�´)RU�$UW·V�6DNH���$IIDLU
*Rµ�ZKHQ�LW�VWDWHG�

´,Q� FRQVXOWDWLRQ�ZLWK�$ERULJLQDO� DQG�7RUUHV� 6WUDLW� ,VODQGHU� SHRSOH�� WKH� FRDOLWLRQ�ZLOO� JLYH� SULRULW\� WR
UHFWLI\LQJ� WKH� GHILFLHQFLHV� LQ� H[LVWLQJ� FRS\ULJKW� OHJLVODWLRQ� UHODWLQJ� WR� WKH� FXOWXUDO� DQG� HFRQRPLF
SURWHFWLRQ�RI�,QGLJHQRXV�DUW�µ�

,Q� WKLV� UHJDUG� VRPH� LQYHVWLJDWLRQ� LQWR� WKH� UHOHYDQW� LVVXHV�ZDV� FRPPHQFHG� LQ� WKH� ´6WRSSLQJ� WKH�5LS�
2IIVµ�,QTXLU\�RI������ZKLFK�ZDV�QRW�FRPSOHWHG�DOWKRXJK�PDQ\�VXEPLVVLRQV�ZHUH�PDGH��1,$$$�LQ�LWV
VXEPLVVLRQ�VWDWHG��

´7KH�5LS�RII�LVVXH�LV�QRW�QHZ���7KH�SUREOHP�KDV�H[LVWHG�IRU�WZR�GHFDGHV���9DULRXV�$ERULJLQDO
DQG� 7RUUHV� 6WUDLW� ,VODQGHU� DUWLVWV� DQG� DUWV� RUJDQLVDWLRQV� KDYH� YRLFHG� WKHLU� FRQFHUQV� DQG
UHTXHVWHG�WKDW�SRVLWLYH�DFWLRQ�EH�WDNHQ���$V�QRWHG�E\�:DQGMXN�0DULND�LQ������

¶:H� KDYH� FRPH� WR� XQGHUVWDQG� WKDW� ZH� DUH� JRLQJ� WR� QHHG� WKH� VDPH� VRUW� RI
SURWHFWLRQ� WKDW�RWKHU� DUWLVWV� DQG�FUDIW�ZRUNHUV�KDYH� LQ�RUGHU� WR�SUHYHQW� WKHLU

������������������������������������������������
��´)RU�$UWV�6DNH���$�)DLU�*R�µ�LVVXHG�E\�&RDOLWLRQ�JRYHUQPHQW������DW�SDJH����
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ZRUNV�EHLQJ�FRSLHG�RU�UHSURGXFHG�LQ�ERRNV�DQG�LQ�RWKHU�IRUPV�ZLWKRXW�WKHLU
SHUPLVVLRQ�� �:H�GR�QRW�ZLVK� WR�SUHYHQW�DQ\ERG\�IURP�XVLQJ�RXU�QRQ�VDFUHG
GHVLJQV�� LQ� ERRNV�� PDJD]LQHV�� SRVWFDUGV�� FDOHQGHUV�� HYHQ� RQ� WHD�WRZHOV� DQG
WDEOHFORWKV�� IRU� ZH� DUH� KDSS\� WR� VHH� WKDW� SHRSOH� DOO� RYHU� WKH� :RUOG� DUH
LQWHUHVWHG�LQ�WKH�$XVWUDOLDQ�$ERULJLQDO�FXOWXUH�� �:H�NQRZ�WKDW�RXU�SHRSOH�DUH
LQ�KLJK�GHPDQG�DV�SDLQWHUV��SRWWHUV��DQG�FUDIWV�ZRUNHUV��DQG�LW�ZRXOG�EH�IRROLVK
WR� GR� DQ\WKLQJ� WKDW�PLJKW� SUHYHQW� WKHVH� SHRSOH� IURP� JHWWLQJ�PRQH\� LI� WKH\
ZLVK�WR�WDNH�FRPPHUFLDO�DGYDQWDJH�RI�WKHLU�WDOHQWV���:H�GR��KRZHYHU��VHHN�OHJDO
SURWHFWLRQ�·µ�

6FRSH�RI�WKLV�6XEPLVVLRQ

,Q�WKLV�VXEPLVVLRQ�ZH�SURSRVH�VSHFLILF�UHFRPPHQGDWLRQV�IRU�DPHQGPHQW�WR�WKH�&RS\ULJKW�$FW�RQ�DOO�RI
WKH�7HUPV�RI�5HIHUHQFH�ZLWKLQ�WKH�VFRSH�RI�WKLV�,QTXLU\��,Q�GRLQJ�VR�ZH�XUJH�WKDW�WKDW�IRFXV�QRW�EH�ODVW
XSRQ�WKH�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�FRQWH[W�RI�WKRVH�VXEPLVVLRQV�

´7KH�GLOHPPD�IRU�$ERULJLQHV�LV�WKDW�LQ�RUGHU�WR�JDLQ�OHJDO�SURWHFWLRQ�WKH\�PXVW�DGRSW
(XURSHDQ�YDOXHV�� DQG�RIWHQ�SUDFWLFHV�� �7R� UHVLVW�PHDQV� WDNLQJ� WKHPVHOYHV�RXWVLGH�RI
OHJDO�SURWHFWLRQ�DIIRUGHG�WR�ZKLWH�DUWLVWV��SHUIRUPHUV�DQG�FUHDWRUV�

:KDW·V� QHHGHG� LV� D� IXOO� H[DPLQDWLRQ� RI� $ERULJLQDO� FXOWXUH� LQ� DOO� LWV� IRUPV�� DQG
OHJLVODWLRQ�GHYHORSHG�DFFRUGLQJO\�WR�SURWHFW�WKRVH�FXOWXUDO�IRUPV�µ�

1(a) Evidence of the Types  and Scale  of Copyright Infringement in 
Australia

,QGLJHQRXV�DUW�SUDFWLFH�DQG�FXOWXUH�IDOOV�ERWK�ZLWKLQ�DQG�RXWVLGH�RI�FRS\ULJKW��6R�IDU�DV�,QGLJHQRXV�DUW
LV�RU�KDV�EHHQ�SUDFWLVHG�LQ�D�PDWHULDO�IRUP�E\�LQGLYLGXDOV�ZKR�KDYH�QRW�EHHQ�GHDG�IRU�ORQJHU�WKDQ�ILIW\
\HDUV�WKHUH�LV�D�OHJDO�ULJKW�FDSDEOH�RI�HQIRUFHPHQW�XQGHU�WKH�H[LVWLQJ�SURYLVLRQV�RI�WKH�&RS\ULJKW�$FW�

:KDW� PDNHV� WKRVH� ZRUNV� D� SDUWLFXODU� W\SH� LV� WKH� LGHQWLW\� RI� WKH� DUWLVWV� DQG� WKH� ZRUNV� ZLWKLQ� WKH
IUDPHZRUN�RI�D�XQLTXH�FXOWXUH�DQG�SHRSOH��2I�SDUWLFXODU� LPSRUWDQFH� WR� WKLV� ,QTXLU\� LV� WKH�HQRUPRXV
WUDGH� WKDW�KDV�GHYHORSHG� LQ� WKRVH�ZRUNV��&RQWHPSRUDU\� ,QGLJHQRXV� DUW� LV�ELJ�EXVLQHVV�EXW�RIWHQ� WKH
,QGLJHQRXV�SHRSOH�DUH�QRW�EHQHILWLQJ�IURP�WKH�H[SORLWDWLRQ�RI�WKHLU�FXOWXUH����:KDW�LV�EHLQJ�FUHDWHG�LV�DQ
´$ERULJLQDO�LQGXVWU\�IRU�QRQ�$ERULJLQHV�µ�

1,$$$� VXEPLWV� WKDW� XQGHU� WKH� &RS\ULJKW� $FW� HQIRUFHPHQW� VKRXOG� HQVXUH� SURSHU� SURWHFWLRQ� DQG
UHPXQHUDWLRQ�WR�DOO�FRS\ULJKW�RZQHUV���LQFOXGLQJ�,QGLJHQRXV�FUHDWRUV�

1(a)(i) Availability and Accuracy of data on Copyright Infringement

7KH�IROORZLQJ�VWDWLVWLFV�DUH�VRXUFHG�IURP�GRFXPHQWHG�1,$$$�HQTXLUHV�RYHU�WKH�����������SHULRG�

������������������������������������������������
��:DQGMXN�0DULND��´$ERULJLQDO�&RS\ULJKW���$UW�DQG�$XVWUDOLDµ��0DUFK������SDJH�����FLWHG�LQ�6WRSSLQJ�WKH�5LS�RIIV�,QWHOOHFWXDO
3URSHUW\�3URWHFWLRQ�IRU�$ERULJLQDO�DQG�7RUUHV�6WUDLW�,VODQGHU�3HRSOHV�E\�7HUUL�-DQNH�0D\������RQ�EHKDOI�RI�1,$$$�

��0LFKDHO�0DQVHOO��%DUULFDGLQJ�RXU�/DVW�)URQWLHU���$ERULJLQDO�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�5LJKWV����$XJXVW������SDJH���

��+HQULHWWD�)RXUPLOH��´$ERULJLQDO�DUWV�LQ�UHODWLRQ�WR�0XOWLFXOWXUDOLVP�µ�LQ�&XOWXUH��'LIIHUHQFH�DQG�WKH�$UWV���HG��6�*XQHZ
DQG�)�5L]YL��$OOHQ�	�8QZLQ��6\GQH\�������SS���������DW���
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2IWHQ�1,$$$�UHFHLYHV�FRPSODLQWV�IURP�WKLUG�SDUWLHV�ZKR�DUH�QRW�WKH�FRS\ULJKW�RZQHUV�RI�LQIULQJLQJ
DUWLFOHV���2IWHQ��WKHUH�LV�D�ODUJH�DPRXQW�RI�FRS\ULJKW�LQIULQJHPHQWV�RFFXUULQJ�WKDW�WKH�FRS\ULJKW�RZQHUV
WKHPVHOYHV� DUH� QRW� DZDUH� RI�� DV� HYLGHQFHG� LQ� WKH�&DUSHWV� &DVH� � EHORZ�� � 2WKHU� IDFWRUV� DOVR� UHODWH� WR
LQIULQJHPHQWV�EHLQJ�XQGHWHFWHG�DQG�XQDFWLRQHG��

• UHPRWHQHVV�RI�DUHDV�LQ�ZKLFK�PDQ\�,QGLJHQRXV�DUWLVWV�OLYH�
 

• ODQJXDJH�EDUULHUV�
 

• FRS\ULJKW�LQIULQJHPHQWV�RFFXUULQJ�RXWVLGH�$XVWUDOLDQ�MXULVGLFWLRQV�DQG�LQ�FRXQWULHV�ZKLFK�DUH�QRW
VLJQDWRULHV�WR�WKH�%HUQH�&RQYHQWLRQ��0DQ\�,QGLJHQRXV�ULSRIIV�DUH�SURGXFHG�LQ�FRXQWULHV�VXFK�DV
&KLQD�DQG�9LHWQDP�

 

• PLVXQGHUVWDQGLQJV�DV�WR�OLFHQVLQJ�ULJKWV�RI�WKLUG�SDUWLHV
 

• LQWHUQHW�DQG�QHZ�WHFKQRORJ\�IXUWKHU�LQFUHDVHV�WKH�UDWH�DW�ZKLFK�LQIULQJHPHQWV�DUH�RFFXUULQJ�

1,$$$�KDV�IRXQG�WKDW�PXFK�RI�WKH�FDVHV�LW�EHFRPHV�DZDUH�RI��RU�DUH�RWKHUZLVH�OLWLJDWHG��UHSUHVHQW�D
YHU\�VPDOO�SHUFHQWDJH�RI�WKH�RYHUDOO�LQIULQJHPHQWV�RFFXUULQJ�LQ�,QGLJHQRXV�DUWV�

1,$$$�UHFRPPHQGV� WKDW�D�ZLGHU� VXUYH\�EH�FRQGXFWHG�ZKLFK�DLPV� WR�HVWLPDWH� WKH�H[WHQW�RI
FRS\ULJKW�LQIULQJHPHQWV�WR�,QGLJHQRXV�FUHDWRUV�

1(a)(ii)  The scale of infringement in Australia in comparison with countries in our
region and Australiaís major trading partners

7KH� H[SORLWDWLRQ�RI� ,QGLJHQRXV� FXOWXUDO�ZRUNV� LV� DQ� LVVXH� LQWHUQDWLRQDOO\� IRU� ,QGLJHQRXV�SHRSOHV� DQG
YDULRXV� FRXQWULHV� KDYH� DWWHPSWHG� WR� GHDO� ZLWK� VXFK� H[SORLWDWLRQ� E\� ZD\� RI� FDVH� ODZ� DQG� OHJLVODWLRQ�
7KHVH�LVVXHV�DUH�FXUUHQWO\�WKH�VXEMHFW�RI�LQTXLULHV�EHLQJ�XQGHUWDNHQ�E\�WKH�:RUOG�,QWHOOHFWXDO�3URSHUW\
2UJDQLVDWLRQ�DQG�81(6&2�

5HFHQW� FRS\ULJKW� LQIULQJHPHQWV� LQYROYLQJ� ,QGLJHQRXV� $XVWUDOLD� FXOWXUDO� ZRUNV� LQGLFDWH� WKDW� D� ODUJH
DPRXQW�RI�LQIULQJHPHQWV�RFFXU�RXWVLGH�$XVWUDOLDQ�ERXQGDULHV�

7KH� IDFW� WKDW� :,32� DQG� 81(6&2� DUH� LQYHVWLJDWLQJ� WKH� H[WHQW� RI� LQIULQJHPHQW� RI� FRS\ULJKW� LQ
,QGLJHQRXV�SHRSOH·V�ZRUNV�JOREDOO\�LV�FOHDU�UHFRJQLWLRQ�WKDW�WUDGH�LQ�,QGLJHQRXV�DUWZRUNV�LV�D�VLJQLILFDQW
DQG�GLVWLQFW�LQGXVWU\�DULVLQJ�RXW�RI�PDQ\�VLJQLILFDQW��GLVWLQFW�DQG�YDULHG�,QGLJHQRXV�&XOWXUHV�

1,$$$�XQGHUVWDQGV�WKDW�WKH�LPSHWXV�IRU�LQTXLU\�LQWR�HQIRUFHPHQW�XQGHU�WKH�&RS\ULJKW�$FW�DULVHV�RXW
RI�WKH�:RUOG�7UDGH�2UJDQLVDWLRQ�LQLWLDWLYH�XQGHU�*$77�DQG�75,36��$�JOREDO�V\VWHP�RI�HQIRUFHPHQW
WR�ZRUN�UHFLSURFDOO\�PXVW�KDYH�LWV�PHPEHU�VWDWHV�ODZV·�VXIILFLHQWO\�FRQVLVWHQW�LQ�RUGHU�WR�EH�UHFLSURFDOO\
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UHFRJQLVHG� DQG� HQIRUFHG�� *LYHQ� WKH� JOREDO� SUHVHQFH� RI� ,QGLJHQRXV� ZRUNV� LQ� WKDW� FRQWH[W� 1,$$$
VXEPLWV� WKDW� WKH� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� ,QGLJHQRXV� $XVWUDOLDQ� $UWLVWV� ULJKWV� XQGHU� WKH
&RS\ULJKW�$FW�KDV�HQRUPRXV�DSSOLFDWLRQ�WR�WKH�JOREDO�UHFLSURFLW\�RI�HQIRUFHPHQW�DJDLQVW�LQIULQJHPHQW�

7KH�ORVV�RI�LQFRPH�WR�QDWLRQV�IURP�UDPSDQW�FRS\ULJKW�LQIULQJHPHQW�LV�D�SULRULW\�DQG�1,$$$�VWURQJO\
VXEPLWV�WKDW�SURWHFWLRQ�RI�,QGLJHQRXV�FXOWXUDO�ZRUNV�FDQQRW�EH�ORVW�VLJKW�RI�DV�D�GLVWLQFW�DQG�VLJQLILFDQW
SDUW�RI�WKDW�SULRULW\�

1(a)(iii) The Geographical Spread of Copyright Infringement

1,$$$� LV� D� QDWLRQDO� RUJDQLVDWLRQ� ZKLFK� VHUYLFHV� $ERULJLQDO� DQG� 7RUUHV� 6WUDLW� ,VODQGHU� DUWLVWV� DQG
FUHDWRUV�IURP�DOO�RYHU�$XVWUDOLD�� �7KH�IROORZLQJ� LV�D�JHRJUDSKLFDO�VSUHDG�RI�FRPSODLQWV�RYHU�WKH�����
�����SHULRG�

5HJLRQ 3HUFHQWDJH�RI�WRWDO
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,Q� PDQ\� FDVHV�� WKH� DFW� RI� LQIULQJHPHQW� RFFXUV� LQ� GLIIHUHQW� JHRJUDSKLFDO� ORFDWLRQV� IURP� WKDW� RI� WKH
FUHDWRUV�RU�FUHDWRUV·�SODFH�RI�UHVLGHQFH����)RU�LQVWDQFH��LQ�WKH��'HFHDVHG��	�2WKHUV�Y�,QGRIXUQ����WKH�&DUSHWV
&DVH�GLVFXVVHG� LQ�PRUH�GHWDLO� EHORZ� DW� ��E��L��� FDUSHWV� EHDULQJ� LQIULQJLQJ�GHVLJQV�ZHUH� LPSRUWHG� LQWR
3HUWK�:HVWHUQ�$XVWUDOLD�ZKHUHDV�WKH�DUWLVWV�OLYHG�LQ�$UQKHPODQG�DQG�&HQWUDO�$XVWUDOLD�

2XU�ILJXUHV�LQGLFDWH�WKDW�H[SORLWDWLRQ�RI�,QGLJHQRXV�FXOWXUDO�ZRUNV�RFFXUV�ODUJHO\�ZLWKLQ�WKH�$XVWUDOLDQ
WRXULVP�LQGXVWU\� LQ�WKH�PDMRU�EXVLQHVV�FHQWUHV�RI�$XVWUDOLD�� �$V�QRWHG�E\�$76,&�&DLUQV�RIILFH�WR�WKH
6WRSSLQJ�WKH�5LSRIIV�,QTXLU\��

´&DLUQV�LV�D�EXUJHRQLQJ�WRXULVP�FHQWUH�ZLWK�D�VLJQLILFDQW�$ERULJLQDO�DQG�7RUUHV�6WUDLW
,VODQGHU�SRSXODWLRQ���$W�SUHVHQW�WKHUH�LV�OLWWOH�UHFRJQLWLRQ�RU�FRRSHUDWLRQ�LQ�GHYHORSLQJ
RI� YLDEOH� HFRQRPLF� UROH� IRU� WKH� FRPPXQLW\�� � :LWKLQ� WKLV� FRQWH[W� $ERULJLQDO� DQG
7RUUHV� 6WUDLW� ,VODQGHU� FXOWXUDO� H[SUHVVLRQ� LV� EHLQJ� H[SORLWHG� E\� QRQ�,QGLJHQRXV
HQWUHSUHQHXUV�ZKR�SHUFHLYHG�WKH�FXOWXUDO�KHULWDJH�DQG�FRPPXQLW\�DV�¶D�UHVRXUFH�WR�EH
PLQHG·�UDWKHU�WKDQ�EH�¶GHYHORSHG�LQ�HTXLW\�·µ�

1(a)(iv) The costs of infringement and impact on Australian Business

������������������������������������������������
�>����@���,35����
��$76,&�&DLUQV�DQG�'LVWULFW�5HJLRQDO�&RXQFLO�SHU�1DUHOOH�1LFKRO��6XEPLVVLRQ�WR�,VVXHV�3DSHU�6WRSSLQJ�WKH�5LS�RIIV
)HEUXDU\������
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,QGLJHQRXV�SHRSOH�DFFRXQW�IRU�DSSUR[LPDWHO\������RI�WKH�RYHUDOO�$XVWUDOLDQ�SRSXODWLRQ����'HVSLWH�WKH
IDFW�WKDW�,QGLJHQRXV�SHRSOH�DUH�D�UHODWLYHO\�VPDOO�SHUFHQWDJH�RI�WKH�RYHUDOO�SRSXODWLRQ��WKH�FRQWULEXWLRQ
RI� ,QGLJHQRXV� FXOWXUDO� NQRZOHGJH� DQG� UHVRXUFHV� WR�$XVWUDOLDQ� LQGXVWU\� LV� HQRUPRXV��7KH� ,QGLJHQRXV
FXOWXUDO�LQGXVWU\�LV�D�PXOWL�PLOOLRQ�GROODU�EXVLQHVV�VSDQQLQJ�QXPHURXV�VLJQLILFDQW�LQGXVWULHV��

$76,&·V�1DWLRQDO�$ERULJLQDO� DQG�7RUUHV�6WUDLW� ,VODQGHU�&XOWXUDO� ,QGXVWU\�6WUDWHJ\� HVWLPDWHG� WKH� ,QGLJHQRXV�DUWV
DQG�FUDIWV�PDUNHW�WR�EH�ZRUWK�DOPRVW������PLOOLRQ�SHU�\HDU���+DOI�RI�WKH�VDOHV�DUH�UHODWHG�WR�WKH�WRXULVP
PDUNHW��DQG�DUH�OLNHO\�WR�LQFUHDVH�GUDPDWLFDOO\�ZLWK�WKH�DGYHQW�RI�WKH������2O\PSLF�*DPHV�LQ�6\GQH\�

7KH�SHUFHQWDJH�RI�UHWXUQV�WR�,QGLJHQRXV�SHRSOH�LV�PDUJLQDO��,Q�������WKH�5HYLHZ�RI�WKH�$UWV�DQG�&UDIWV�,QGXVWU\
HVWLPDWHG�WKDW�,QGLJHQRXV�SHRSOH�UHFHLYH�MXVW�RYHU����PLOOLRQ�SHU�\HDU�IURP�WKH�VDOH�RI�DUW�DQG�FUDIWV����7KH
6WUDWHJ\�QRWHV�WKDW�WKH�HFRQRPLF�EHQHILWV�WR�,QGLJHQRXV�DUWLVWV�KDYH�LPSURYHG�DQG�FRXOG�QRZ�EH�DERXW����
PLOOLRQ�SHU�\HDU��EXW�WKDW�WKH�PDMRU�SRUWLRQ�RI�WKH�VDOHV�EHQHILW�JRHV�WR�DUW�WUDGHUV�UDWKHU�WKDQ�WR�WKH�DUWLVWV
WKHPVHOYHV���

)XUWKHUPRUH��QR�DFFXUDWH�VWDWLVWLFV�KDYH�EHHQ�SUHSDUHG�RQ�ZKDW�WKH�YDOXH�RI�WKH�´ULSRIIVµ�DUH��7KLV�LQFOXGHV
SLUDWLQJ�,QGLJHQRXV�DUWV�DQG�WKH�XQDXWKRULVHG�UHSURGXFWLRQ�RI�,QGLJHQRXV�DUWV�RXWVLGH�QDWLRQDO�ERXQGDULHV�
*LYHQ�WKH�VL]H�RI�WKH�PDUNHW�IRU�,QGLJHQRXV�$XVWUDOLDQ�ZRUNV�1,$$$�LV�LQ�QR�GRXEW�WKDW�LQIULQJHPHQW�LV
ULIH�DQG�GHSULYLQJ�$XVWUDOLDQ�EXVLQHVV�DQG�,QGLJHQRXV�$UWLVWV�DQG�FRPPXQLWLHV�RI�HFRQRPLF�EHQHILW�

1(a)(v) Whether there is evidence of the involvement of organised crime
groups in copyright infringement, and if so to what extent

1,$$$�KDV�UHFHLYHG�QR�GLUHFW�UHSRUWV�RI�DQ\�RUJDQLVHG�FULPH�JURXSV�LQ�FRS\ULJKW�LQIULQJHPHQW��7KHUH
LV�DG�KRF�PHGLD�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�OHYHO�RI�FULPLQDO�LQIULQJHPHQW�LQ�PXVLF�DQG�YLGHR�SLUDF\
DQG�WKH�&RPPLWWHH�VKRXOG�EH�DZDUH�WKDW�WKLV�DIIHFWV�,QGLJHQRXV�$XVWUDOLDQ�)LOP�PDNHUV��3URGXFHUV�
&RPSRVHUV�DQG�5HFRUGLQJ�$UWLVWV�

1,$$$�LV�DOVR�FRQFHUQHG�WKDW�DOWKRXJK�WKH�LQIULQJHPHQW�RI�,QGLJHQRXV�$XVWUDOLDQ�ZRUNV�PD\�QRW�EH
SHUSHWUDWHG�E\�RUJDQLVHG�FULPH�LW�LV�ZH�VXEPLW�V\VWHPLF��$V�QRWHG�DW�SDJH���DERYH�WKHUH�LV�D�SHUFHSWLRQ
WKDW�,QGLJHQRXV�$XVWUDOLDQ�FXOWXUDO�ZRUNV�DUH�¶D��UHVRXUFH�WR�EH�PLQHG·�

7R�FRUUHFW�VXFK�DWWLWXGHV�DQG�SUHYHQW�FRQWLQXDWLRQ�RI�WKLV�V\VWHPLF�¶PLQLQJ·�1,$$$
UHFRPPHQGV�WKDW�UHPHGLHV�RI�DSRORJ\�DQG�HGXFDWLRQ�E\�LQIRUPDWLRQ�DV�ZHOO�DV�E\�PHHWLQJ
EHWZHHQ�LQIULQJHU�DQG�DSSOLFDQW�

1(a)(vi) Likely future trends in the scale and nature of copyright infringement

5HFHQWO\��1,$$$�KDV�EHHQ�PDGH�DZDUH�RI�LQIULQJHPHQWV�LQFOXGLQJ��

������������������������������������������������
�������&HQVXV�ILJXUHV�XQGHUWDNHQ�E\�WKH�$XVWUDOLDQ�%XUHDX�RI�6WDWLVWLFV�HVWLPDWH����������7RWDO�SRSXODWLRQ�LV�DSSUR[LPDWHO\
�����������LQ������$%6�ILJXUHV�

��.DWKU\Q�:HOOV��´7KH�&RVPLF�,URQ\�RI�,QWHOOHFWXDO�3URSHUW\µ�LQ�9RO���1R����&XOWXUH�DQG�3ROLF\��$�-RXUQDO�RI�WKH�$XVWUDOLDQ�.H\
&HQWUH�IRU�&XOWXUDO�DQG�0HGLD�3ROLF\��������SS��������:HOOV�SURYLGHV�D�GHWDLOHG�DQDO\VLV�RI�,QGLJHQRXV�KLVWRULFDO�DQG
FRQWHPSRUDU\�H[SHULHQFH�LQ�WKH�PDLQ�LQGXVWULHV�RI�UXUDO��DUWV��ELRORJLFDO�DQG�PHGLFDO��WRXULVP��LQQRYDWLYH��PLQLQJ�DQG
WHFKQRORJ\�

�$76,&��1DWLRQDO�$ERULJLQDO�DQG�7RUUHV�6WUDLW�,VODQGHU�&XOWXUDO�,QGXVWU\�6WUDWHJ\��SUHSDUHG�E\�)RFXV�ZLWK�WKH�DVVLVWDQFH�RI�6KDURQ
%RLO�	�$VVRFLDWHV��)HEUXDU\�������S���

��'HSDUWPHQW�RI�$ERULJLQDO�$IIDLUV��7KH�$ERULJLQDO�$UWV�DQG�&UDIWV�,QGXVWU\��5HSRUW�RI�WKH�5HYLHZ�&RPPLWWHH��$*36��&DQEHUUD��-XO\
������QRWH����

���$76,&��DQG�2IILFH�RI�1DWLRQDO�7RXULVP��1DWLRQDO�$ERULJLQDO�DQG�7RUUHV�6WUDLW�,VODQGHU�7RXULVP�,QGXVWU\�6WUDWHJ\��$XJXVW�������S
��



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

� RI���

�VRPH�H[DPSOHV�RI�FDVHV�1,$$$�KDV�KHDUG�RI�UHFHQWO\�

• UHSURGXFWLRQV�RQ�W�VKLUWV

• UHSURGXFWLRQ� RI� DUWZRUNV� RQ� SDSHU� PDFKH� ER[HV� PDGH� RYHUVHDV� DQG� LPSRUWHG� LQWR� $XVWUDOLD
EHLQJ�SDVVHG�RII�DV�$ERULJLQDO�FUDIW�ZRUN�

• PXVLF�&'V�FRS\LQJ�DQG�DOWHULQJ�WUDGLWLRQDO�$ERULJLQDO�VRQJV�

• MLJVDZV�

0RVW� RI� WKHVH� LWHPV� DSSHDU� WR� EH� DLPHG� DW� WKH� WRXULVP�PDUNHW�� ([SORLWDWLRQ� RI� ,QGLJHQRXV� FXOWXUDO
PDWHULDO�LV�LQFUHDVLQJ�LQ�OLJKW�RI�WKH�2O\PSLF�*DPHV�ZKHUH�$XVWUDOLDQ�EXVLQHVVHV�ORRN�IRU�XQLTXH�DQG
DXWKHQWLF�$XVWUDOLDQ�SURGXFWV�WR�PDUNHW�WR�RXU�ZRUOG�YLVLWRUV�

,QIULQJHPHQW�RQ�WKH�,QWHUQHW�ZLOO�LQ�1,$$$·V�VXEPLVVLRQ�EHFRPH�D�PRUH�FRPPRQSODFH�RFFXUUHQFH�DV
ZRUNV� DUH� VFDQQHG� DQG� FRSLHG� LQWR�7RXULVW�:HE� 6LWH�$GYHUWLVLQJ�� GHFRUDWLRQ� RI�+RPH�3DJHV��'HVN
7RSV��6FUHHQ�6DYHUV��HWF��

1(b) Options for copyright owners to protect their copyright against 
infringement

1(b)(i) Actions and Expenditure undertaken by Copyright Owners to defend their
Copyright

Issuing Letters of Demand

0DQ\�LQIULQJHUV�GR�QRW�WDNH�WKH�ULJKWV�RI�,QGLJHQRXV�FUHDWRUV�VHULRXVO\�XQOHVV�OHJDO�UHSUHVHQWDWLYHV�DUH
HQJDJHG�� � 1,$$$� KDV� IRXQG� WKDW� WKHUH� LV� D� FDYDOLHU� DWWLWXGH� KHOG� E\� PDQ\� PHUFKDQGLVHUV�� WRXULVW
RSHUDWRUV�� LPSRUWHUV�� H[SRUWHUV� DQG� PXVLF� SURGXFHUV� DQG� RWKHU� SHUVRQV� VHHNLQJ� WR� FDVK� LQ� RQ� WKH
PDUNHWDELOLW\�RI�,QGLJHQRXV�$XVWUDOLDQ�ZRUNV�DQG�FXOWXUH�

7KH� WKUHDW� RI� OLWLJDWLRQ� LV� RQH� RI� WKH�PRVW� HIIHFWLYH� PHDQV� RI� HQIRUFHPHQW� DYDLODEOH� WR� ,QGLJHQRXV
SHRSOH��7KH�HQJDJLQJ�RI�D�VROLFLWRU�WR�SUHSDUH�OHWWHUV�RI�GHPDQG�KDYH�VXFFHVVIXOO\�OHDG�WR�WKH�VHWWOHPHQW
RI�VRPH�FRS\ULJKW�LQIULQJHPHQW�PDWWHUV���2QH�H[DPSOH�LV�WKH�FDVH�RI�6DOO\�0RUJDQ�

,Q������6DOO\�0RUJDQ�D�ZHOO�NQRZQ�SDLQWHU��SULQW�PDNHU�DQG�EHVW�VHOOLQJ�DXWKRU�RI�0\�3ODFH�GLVFRYHUHG
WKDW� RQH� RI� KHU� DUWZRUNV� KDG� EHHQ� SULQWHG� RQ� D� OLQH� RI� W�VKLUWV� VHOOLQJ� IRU� ILYH� GROODUV� LQ� D� 6\GQH\
VXSHUPDUNHW�� � 7KH� ZRUN� LQ� TXHVWLRQ� KDG� IHDWXUHG� RQ� WKH� FRYHU� RI� WKH� ILUVW� HGLWLRQ� RI�$ERULJLQDOLW\�
&RQWHPSRUDU\�$ERULJLQDO�3DLQWLQJV�DQG�3ULQWV�E\�-HQQLIHU�,VDDFV��4XHHQVODQG�8QLYHUVLW\�3UHVV������

$� VWULNLQJO\� VLPLODU� LPDJH� DSSHDUHG� RQ� WKH� W�VKLUWV��0RUJDQ·V� LGHQWLILFDWLRQ�PDUN� RQ� WKH� ORZHU� ULJKW
KDQG�FRUQHU�ZDV�REOLWHUDWHG�� �0RUJDQ�DSSURDFKHG�WKH� WKHQ�$ERULJLQDO�$UWV�0DQDJHPHQW�$VVRFLDWLRQ
�QRZ�1,$$$��� �$�/HWWHU�RI�'HPDQG�ZDV�ZULWWHQ� WR� WKH� UHWDLOHU�� �7KH� UHWDLOHU� UHSOLHG� WKDW� WKH�JRRGV
ZHUH�QR�ORQJHU�RQ�VDOH���7KH�UHWDLOHU�EODPHG�WKH�FRPSDQ\�WUDGLQJ�DV�%XV\ERG\���%XV\ERG\�FODLPHG�WR
KDYH�GHVWUR\HG� WKH�RULJLQDO� DUWZRUN� IURP�ZKLFK� WKH� W�VKLUWV�ZHUH�SURGXFHG�EXW�KDQGHG�RYHU� WKH� VLON
VFUHHQ�� � $Q� RXW� RI� &RXUW� VHWWOHPHQW� ZDV� UHDFKHG�� � 7KH� XQVROG� W�VKLUWV� ZHUH� GHOLYHUHG� XS�� � 7KH
FRPSHQVDWLRQ� ZDV� FRPSDUDWLYHO\� QRPLQDO�� � 7KLV� ZDV� EHFDXVH� %XV\ERG\·V� ILJXUHV� ZHUH� QRW� GHWDLOHG
DFFXUDWH�WR�FDOFXODWH�FRXQWHU�SURILWV���

������������������������������������������������
���&RS\ULJKWV�$ERULJLQDO�$UW�LQ�WKH�$JH�RI�5HSURGXFWLYH�7HFKQRORJLHV�WRXULQJ�H[KLELWLRQ������FDWDORJXH��DXWKRU�9LYLHQ�-RKQVRQ�



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

� RI���

�:KLOVW� WKH�PDWWHU�ZDV�DEOH�WR�EH�VHWWOHG�RXWVLGH�FRXUW�� LW� LV� LPSRUWDQW�WR�QRWH�WKDW�HYHQ�RXW�RI�FRXUW
OHJDO� QHJRWLDWLRQV� LQYROYH� WKH� FRVWV� RI� ODZ\HUV� IHHV� ZKLFK� DUH� RIWHQ� EH\RQG� WKH� PHDQV� RI� PDQ\
,QGLJHQRXV�DUWLVWV�

Test Cases

7HVW�FDVHV�DFW�WR�SXEOLFLVH�WKH�H[LVWHQFH�RI�FRS\ULJKW�LQ�,QGLJHQRXV�ZRUNV��FRUUHFWLQJ�D�SHUFHSWLRQ�WKDW
WKH\�D� ¶PLQLQJ·�UHVRXUFH��7KH\�DOVR�VHQG�D�PHVVDJH�RI�GHWHUUHQFH�WR�SRWHQWLDO� LQIULQJHUV�WKDW� WKH\�FDQ
DQG� PD\� EH� VXHG� VXFFHVVIXOO\�� )XUWKHUPRUH� UHFHQW� WHVW� FDVHV� LQ� WKH� DUHD� RI� ,QGLJHQRXV� DUWV� KDYH
H[WHQGHG�WKH�DSSOLFDWLRQ�RI�FRS\ULJKW�WR�,QGLJHQRXV�FXOWXUDO�ZRUNV�

&DUSHWV�&DVH

,Q� ������ 1,$$$� FRRUGLQDWHG� WKH� &DUSHWV� &DVH��� DV� D� WHVW� FDVH� IRU� ,QGLJHQRXV� DUWLVWV·V� ULJKWV� DQG
FRS\ULJKW� DSSOLFDWLRQ� DQG� SURWHFWLRQ�� � ,Q� DOO� LQFOXGLQJ� HQIRUFHPHQW� SURFHHGLQJV� WKH� FDVH� FRVW
DSSUR[LPDWHO\�������������WR�UXQ�DQG�ZDV�IXQGHG�E\�WKH�$ERULJLQDO�7RUUHV�6WUDLW�,VODQGHU�&RPPLVVLRQ
DQG�WKH�$XVWUDOLD�&RXQFLO·V�$ERULJLQDO�DQG�7RUUHV�6WUDLW�,VODQGHU�$UWV�%RDUG���7KH�FDVH�ZDV�VXFFHVVIXO
LQ�H[WHQGLQJ�WKH�SDUDPHWHUV�RI�&RS\ULJKW�/DZ�WR�DSSO\�WR�,QGLJHQRXV�FXOWXUDO�ZRUNV�

,Q� WKH�&DUSHWV�&DVH���� FDUSHWV� UHSURGXFLQJ� WKH� DUWLVWLF�ZRUNV� RI� VHYHUDO�ZHOO� NQRZQ� ,QGLJHQRXV� DUWLVWV
ZHUH� LPSRUWHG� LQWR�$XVWUDOLD�E\� D�3HUWK�EDVHG�FRPSDQ\�%HHFKURZ� �QDPHG� ,QGRIXUQ� DW� WKH� WLPH� WKH
DFWLRQ�ZDV�WDNHQ�DJDLQVW�WKHP����%HHFKURZ�DUUDQJHG�IRU�WKH�PDQXIDFWXUH�RI�WKH�FDUSHWV�DW�D�9LHWQDPHVH
FDUSHW�IDFWRU\��,Q�9LHWQDP�DW�WKH�WLPH�WKHUH�ZHUH�QR�FRS\ULJKW�ODZV��7KH�ZRUNV�FRSLHG�ZHUH�RI�LPDJHV�
V\PEROV� DQG� VW\OHV� RI�ZKLFK� WKH� DUWLVWV�ZHUH� WKH� FXVWRGLDQV� RQ� EHKDOI� RI� WKHLU� FODQV�� 7KRVH� LPDJHV�
V\PEROV�DQG�VW\OHV�FRPPXQLFDWHG�DQG�PDLQWDLQHG�VLJQLILFDQW�FXOWXUDO�LQIRUPDWLRQ�

,QGRIXUQ�GLG�QRW� VHHN�SHUPLVVLRQ� WR� UHSURGXFH� WKH� DUWZRUNV�SULRU� WR� WKH�PDNLQJ�RI� WKH� FDUSHWV� DQG
GLUHFWHG� WKH� 9LHWQDPHVH� FRPSDQ\� WR� UHSURGXFH� WKH� ZRUNV� RQ� FDUSHWV� E\� FRS\LQJ� WKHP� IURP� DQ
HGXFDWLRQDO�SRUWIROLR�IURP�WKH�1DWLRQDO�$XVWUDOLDQ�*DOOHU\�DQG�D�FDOHQGDU�SURGXFHG�E\�WKH�$XVWUDOLDQ
,QIRUPDWLRQ�6HUYLFHV�

$IWHU� ,QGRIXUQ�KDG�EHJXQ�RIIHULQJ� WKH�FDUSHWV� IRU� VDOH� LQ�$XVWUDOLD�� ,QGRIXUQ�GLG� DWWHPSW� WR�FRQWDFW
1,$$$�LQ�RUGHU�WR�REWDLQ�SHUPLVVLRQ�IURP�WKH�DUWLVWV���$�OHWWHU�VHHNLQJ�SHUPLVVLRQ�ZDV�DOOHJHGO\�VHQW
WR�WKH�ZURQJ�DGGUHVV���:LWKRXW�ZDLWLQJ�IRU�D�UHSO\��,QGRIXUQ�EHJDQ�VHOOLQJ�DQG�GLVWULEXWLQJ�WKH�FDUSHWV
EHIRUH� DQ\�RI� WKH� DUWLVWV�ZHUH� DZDUH� WKDW� WKHUH� DUWZRUNV�KDG�EHHQ� UHSURGXFHG� LQ� WKLV�ZD\��(YLGHQFH
JLYHQ�DW�WULDO�LQGLFDWHG�WKDW�SHUPLVVLRQ�WR�UHSURGXFH�VXFK�VDFUHG�ZRUNV�RQ�FDUSHWV�ZKHUH�WKH\�ZRXOG�EH
ZDONHG�XSRQ��ZRXOG�KDYH�QHYHU�EHHQ�FRQVHQWHG�WR�

9RQ�'RXVVD� -� LQ� ILQGLQJ� IRU� WKH�$SSOLFDQWV�PDGH�REVHUYDWLRQV� DERXW� WKH� LPSRUWDQFH�RI� D�ERG\� OLNH
1,$$$�WR�SURYLGH�FXOWXUDOO\�VSHFLILF�UHVRXUFHV�DQG�DVVLVWDQFH��+H�DOVR�KLJKOLJKWHG�WKH�FDYDOLHU�DWWLWXGH
RI�WKH�5HVSRQGHQWV�

´7KH�HYLGHQFH�GHPRQVWUDWHV�EH\RQG�DQ\�GRXEW�WKDW�$$0$��QRZ�1,$$$��KDV�DW�DOO
WLPHV�EHHQ�DFWLQJ�VWULFWO\�LQ�DFFRUGDQFH�ZLWK�WKH�ZLVKHV�RI�WKH�$ERULJLQDO�DUWLVWV��DQG
WKDW�ZLWKRXW�$$0$·V�VXSSRUW�D�YHU\�VHULRXV�FRS\ULJKW� LQIULQJHPHQW�RI�PDMRU�DUWLVWLF
ZRUNV� FRXOG� KDYH� UHPDLQHG� XQUHPHGLHG�� � 7KH� OLWHUDWXUH� RQ� WKH� SUHVHUYDWLRQ� RI
$ERULJLQDO�)RONORUH� LQ�$XVWUDOLD�DOUHDG\�UHIHUUHG� WR�KDG� WKH�5HVSRQGHQWV·� WKRXJKW� WR
UHDG�LW��FRXOG�KDYH�OHDG�WKHP�WR�WKH�VDPH�FRQFOXVLRQ�� �$W�RQH�SRLQW�WKH�UHVSRQGHQWV
HYHQ� VRXJKW� WR� DWWDFN� WKH� ERQD� ILGHV� RI� $$0$� DQG� LW·V� REMHFWV�� � $JDLQ�� WKH

������������������������������������������������
���2S�FLW�S��
������,35����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

� RI���

EDFNJURXQG�WR�WKDW�RUJDQLVDWLRQ�DQG�WKH�IDFW� WKDW� LW� LV�FRQWUROOHG�E\�PHPEHUV�RI� WKH
$ERULJLQDO�FRPPXQLW\�ZDV�SXEOLFO\�DYDLODEOH�LQIRUPDWLRQ�µ��

7KH�&RXUW� IRXQG� LQ� IDYRXU� RI� WKH� DUWLVWV�� DZDUGHG� DSSUR[LPDWHO\� ��������� LQ� GDPDJHV� DQG� RUGHUHG
,QGRIXUQ�WR�KDQG�RYHU�WKH�XQVROG�FDUSHWV��3DUW�RI�WKH�DZDUG�ZDV�JLYHQ�LQ�FRQVLGHUDWLRQ�RI�WKH�SHUVRQDO
KXUW� DQG�´FXOWXUDO� KDUPµ��+LV�+RQRXU� IRXQG� WKDW� WKH�PLVXVH�RI� WKH� DUWZRUN� FDXVHG� JUHDW� XSVHW� DQG
FXOWXUDO� KDUP� WR� WKH� DUWLVWV�� � 2WKHU� DPRXQWV� ZHUH� DZDUGHG� DJDLQVW� WKH� GLUHFWRUV� SHUVRQDOO\� IRU
NQRZLQJO\�FRQWLQXLQJ�WR�LPSRUW�DIWHU�WKH�SURFHHGLQJV�KDV�EHHQ�FRPPHQFHG�

:KLOVW�WKH�FDVH�LV�DQ�LPSRUWDQW�ODQGPDUN��LW�LV�QRWHG�WKDW�QR�GDPDJHV�ZHUH�HYHU�SDLG�WR�WKH�,QGLJHQRXV
DUWLVWV�E\�,QGRIXUQ�RU�LWV�GLUHFWRUV�LQ�UHVSHFW�RI�WKH�FDVH���,Q�������.LQJ�DQG�5\ODQGV��WKH�WZR�QRPLQDO
GLUHFWRUV�RI�,QGRIXUQ�VXFFHVVIXOO\�DSSHDOHG�DJDLQVW�YRQ�'RXVVD·V�GHFLVLRQ�UHJDUGLQJ�WKHLU�RZQ�SHUVRQDO
OLDELOLW\���,QGRIXUQ�3W\�/WG�KDV�EHHQ�ZRXQG�XS�DQG�0U�%HWKXQH��WKH�DFWLYH�GLUHFWRU��KDV�EHHQ�GHFODUHG
EDQNUXSW�

7KH� GHFLVLRQ� LQ� WKH�&DUSHWV� &DVH� VKRZV� KRZ� WKH�&RS\ULJKW� $FW� FDQ� UHFRJQLVH� SHFXQLDU\� SHQDOWLHV� DV
SXQLVKPHQW�� 8QIRUWXQDWHO\� PRQH\� GRHV� QRW� DIIRUG� D� FRPSOHWH� UHPHG\�� 7KH�&RS\ULJKW� $FW� KDV� QR
SURYLVLRQ�IRU�DSRORJ\�IURP�RU�HGXFDWLRQ�RI�WKH�RIIHQGHU��DV�H[LVWV�LQ�RWKHU�ODZV�

7KH�'HIDPDWLRQ�$FW� UHFRJQLVHV� WKH� EHQHILW� RI� DQ� DSRORJ\� DQG� UHWUDFWLRQ�ZKLFK�ZH� VXEPLW� VKRXOG� EH
LQFRUSRUDWHG�LQWR�WKH�&RS\ULJKW�$FW��:H�VXEPLW�WKDW�VXFK�UHPHGLHV�DUH�DSSOLFDEOH�QRW�MXVW�WR�,QGLJHQRXV
SHUVRQV�EXW�WR�DOO�DUWLVWV�ZKR�FDQ�VKRZ�LQVXOW�RU�KDUP�GXH�WR�WKH�GHURJDWRU\�RU�RIIHQVLYH�QDWXUH�RI�WKH
LQIULQJHPHQW��6XFK�DQ�HQIRUFHPHQW�ZRXOG�KDYH�D�VDOXWDU\�HIIHFW�RQ�LQIULQJHUV�DQG�UHGXFH�WKH�OLNHOLKRRG
RI�UHFLGLYLVP�

7KH�FXOWXUDO�DPELYDOHQFH�RI�WKH�&RS\ULJKW�$FW�KDV�WKH�XQIRUWXQDWH�DIIHFW�RI�FUHDWLQJ�D�ULJKW�LQ�WKH�$XWKRU
UHJDUGOHVV�RI�WKDW�$XWKRU·V�FXOWXUDO�EDFNJURXQG��7KXV�WKH�VW\OH�RU�PRWLI�RI�,QGLJHQRXV�FXOWXUDO�ZRUNV
WKDW�DUH� LQ�FRS\ULJKW�FDQ�EH� LPLWDWHG�DQG�ZRUNV� WKDW�DUH�RXW�RI�FRS\ULJKW�FDQ�EH� UHSURGXFHG�HQWLUHO\
ZLWKRXW�UHGUHVV�

:H�VXEPLW�WKDW�WKLV�FXOWXUDO�DPELYDOHQFH�VHULRXVO\�HURGHV�,QGLJHQRXV�FXOWXUH�DQG�PRUDOH�DQG�UHTXLUHV
VSHFLILF�SURYLVLRQ�E\�UHFRJQLWLRQ��LQ�WKH�&RS\ULJKW�$FW�

´,W�ZRXOG�VHHP�WR�XV� WR�EH�ZKROO\�XQVDWLVIDFWRU\� WKDW�FRS\ULJKW�SURWHFWLRQ�PLJKW�EH
JLYHQ�WR�D�SHUVRQ�ZKR�DGDSWHG�D�WUDGLWLRQDO�ZRUN�E\�SULQWLQJ�LW��IRU�H[DPSOH��XSRQ�W�
WRZHOV���7R�JLYH�VXFK�IUHH�DFFHVV�E\�QRQ�$ERULJLQDOV�WR�WKH�ERG\�RI�IRONORUH�ZKLFK�LV
WUDGLWLRQDOO\�JLYHQ�RQO\�WR�FHUWDLQ�SHRSOH�IRU�FHUWDLQ�SXUSRVHV�FRXOG�EH�WR�DEXVH�D�ULFK
KHULWDJH�DQG�PLJKW�HYHQ�GHVWUR\�LW�µ��

'HVSLWH�WKH�VXFFHVV�LQ�WKH�&RXUWV�RI�WKH�&DUSHWV�&DVH�DQG�RWKHU�GHFLVLRQV�LW�LV�1,$$$·V�H[SHULHQFH�WKDW
WKH� OXUH� RI� WKH� GROODU� ZKHQ� LW� FRPHV� WR� ,QGLJHQRXV� DUW� HQWLFHV� LQIULQJHUV� WR� KDYH� GLVUHJDUG� WR� WKH
&RS\ULJKW�$FW�

1,$$$�UHFRPPHQGV�WKDW�WKH�&RS\ULJKW�$FW�KDYH�VWURQJHU�GHWHUUHQFH�SHQDOW\�SURYLVLRQV�WR�EH
VXSSRUWHG�E\�FRPSOHPHQWDU\�SURYLVLRQV�LQ�WKH�&RPPRQZHDOWK�&ULPHV�$FW�DQG�D�VHSDUDWH�$FW
GHDOLQJ�ZLWK�,QGLJHQRXV�FXOWXUDO�LQIULQJHPHQW�

������������������������������������������������
���2S�FLW��SHU�9RQ�'RXVVD��DW�7%$

���$WWRUQH\�*HQHUDO·V�'HSDUWPHQW��´:,32���$XVWUDOLD�&RS\ULJKW�3URJUDP�IRU�$VLD�DQG�WKH�3DFLILF���������1RYHPEHU�����
SDSHUV�DQG�FRXQWU\�UHSRUWV��SURWHFWLRQ�RI�H[SUHVVLRQV�RI�)RONORUH�0U�3HWHU�%DQNL�&KDLUPDQ�$XVWUDOLDQ�&RS\ULJKW�&RXQFLO
IURP������UHSRUW�RI�WKH�$XVWUDOLDQ�ZRUNLQJ�SDUW\�XQGHU�SURWHFWLRQ�RI�$ERULJLQDO�)RONORUH�DW�SDUDJUDSK������



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

� RI���

1,$$$�UHFRPPHQGV�WKDW�WKH�&RS\ULJKW�$FW�KDYH�DGGHG�IXUWKHU�UHPHGLHV�RI�DSRORJ\��VWDWXWRU\
UHFRJQLWLRQ� RI� GDPDJHV� IRU� FXOWXUDO� KDUP� DQG� WKH� &RS\ULJKW� $FW� DQG�RU� &ULPHV� $FW� KDYH
SURYLVLRQ� IRU� FRPSXOVRU\� HGXFDWLRQ� SURFHVVHV� DQG� SODLQWLII�UHVSRQGHQW� PHHWLQJ� SURYLVLRQV
VLPLODU�WR�WKH�YLFWLPV�DQG�RIIHQGHUV�SURFHGXUHV�UHFHQWO\�LQWURGXFHG�LQ�WKH�&ULPLQDO�/DZ�

%XOXQ�%XOXQ�	�$QRU�Y�5�	�7�7H[WLOHV�3W\�/WG

$QRWKHU�PDMRU�IRFXV�RI�H[SORLWDWLRQ�LV�WKDW� LQIULQJHUV�RIWHQ�VHHN�WR�GLVJXLVH�FRS\LQJ�E\�LQFRUSRUDWLQJ
RQH�RU�PRUH�FRS\ULJKW�ZRUNV�VR�DV�WR�JLYH�DQ�LWHP�WKH�ORRN�DQG�IHHO�RI�EHLQJ�DQ�,QGLJHQRXV�GHVLJQ���$
FORVHU�ORRN�ZLOO�UHYHDO�WKH�VRXUFH�DV�HYLGHQFH�

,Q�%XOXQ�%XOXQ�	�$QRU�Y�5�	�7�7H[WLOHV�3W\�/WG����-RKQQ\�%XOXQ�%XOXQ��D�ZHOO�NQRZQ�,QGLJHQRXV�DUWLVW
IURP�$UQKHPODQG�DQG�PHPEHU�RI�WKH�*DQDOELQJX�SHRSOH�KDG�KLV�ZRUNV�´0DJSLH�*HHVHµ�DQG�´:DWHU
/LOLHV�DW� WKH�:DWHUKROHµ�DOWHUHG�DQG�FRSLHG�RQ�IDEULF� LPSRUWHG� LQWR�$XVWUDOLD�E\�5�	�7�7H[WLOHV� �WKH
´&RPSDQ\µ��

7KH� DUWLVWLF� ZRUNV� LQFRUSRUDWHG� LPDJHU\� ZKLFK� LV� VDFUHG� DQG� LPSRUWDQW� WR� WKH� *DQDOELQJX� SHRSOH·V
FXOWXUDO�KHULWDJH�

7KH� TXDOLW\� RI� WKH� IDEULF� ZDV� VXFK� WKDW� LW� GLG� QRW� KDYH� WKH� VWDQGDUG� ZKLWH� ERDUGHU� ZKLFK� LV� WKH
UHTXLUHPHQW�RI�$XVWUDOLDQ�SURGXFHG�IDEULF�

7KH� LPSRUWDQW�DVSHFW�RI�WKH�FDVH�ZDV�WKDW�D�FR�DSSOLFDQW��QRZ�GHFHDVHG���EURXJKW�SURFHHGLQJV� LQ�KLV
RZQ�ULJKW��FODLPLQJ�WKDW�WKH�,QGLJHQRXV�RZQHUV�RI�*DQDOELQJX�FRXQWU\�DUH�WKH�HTXLWDEOH�RZQHUV�RI�WKH
FRS\ULJKW�VXEVLVWLQJ�LQ�WKH�DUWLVWLF�ZRUNV�

7KH� FRXUW� IRXQG� WKDW� WKHUH�ZDV� QR� HTXLWDEOH� RZQHUVKLS� ULJKW� WR� FRS\ULJKW� LQ� WKH� DUWLVWLF� ZRUNV� EXW
GHWHUPLQHG�WKDW�0U�%XOXQ�%XOXQ�RZHG�D�ILGXFLDU\�GXW\�WR�WKH�GHFHDVHG�DQG�WKH�*DQDOELQJX�SHRSOH�WR
SURWHFW� WKH� ULWXDO� NQRZOHGJH�ZKLFK� KH� KDG� EHHQ� SHUPLWWHG� WR� XVH� XQGHU� FXVWRPDU\� ODZ�� � 7KH� FRXUW
IRXQG�WKDW�WKH�SULPDU\�ULJKWV��LQ�WKH�HYHQW�RI�D�EUHDFK�RI�REOLJDWLRQ�E\�WKH�ILGXFLDU\�LV�D�ULJKW�LQ�SHUVRQDP
WR�EULQJ�DQ�DFWLRQ�DJDLQVW�WKH�ILGXFLDU\�WR�HQIRUFH�WKH�REOLJDWLRQ�

7KH�FRXUW�FRQVLGHUHG�WKDW�0U�%XOXQ�%XOXQ�KDG�IXOILOOHG�WKLV�REOLJDWLRQ�E\�WDNLQJ�OHJDO�DFWLRQ�DJDLQVW�WKH
&RPSDQ\� DQG� WKHUHIRUH� WKHUH� ZDV� QR� QHHG� IRU� WKH� LQWHUYHQWLRQ� RI� HTXLW\� WR� SURYLGH� DQ\� DGGLWLRQDO
UHPHG\�WR�WKH�EHQHILFLDULHV�RI�WKH�ILGXFLDU\�UHODWLRQVKLS�

7KH�H[DPSOHV�H[DPLQHG�DERYH�VKRZ�KRZ�H[LVWLQJ�FRS\ULJKW�ODZV�FDQ�UHFRJQLVH�VSHFLILF�FXOWXUDO�ULJKWV�
1,$$$�UHFRPPHQGV�WKDW�WKH�SUHFHGHQWV�VHW�LQ�WKHVH�FDVHV�EH�HQVKULQHG�LQ�WKH�&RS\ULJKW�$FW�WR�SUHYHQW
DJDLQVW�HURVLRQ�E\��GHFLVLRQV�LQ�KLJKHU�FRXUW�WKDW�PD\�KDYH�HIIHFW�RI�HURGLQJ�WKHVH�GHFLVLRQV�

1,$$$�UHFRPPHQGV�WKDW�WKH�ILGXFLDU\�REOLJDWLRQ�RI�FXVWRGLDQV�DQG�WKH�HTXLWDEOH�ULJKWV�RI�WKH
EHQHILFLDU\� PHPEHUV� RI� � FXVWRGLDQV·� FODQV� EH� VWDWXWRU\� UHFRJQLVHG� HLWKHU� E\� VSHFLILF
DPHQGPHQW�WR�WKH�&RS\ULJKW�$FW�RU�E\�RWKHU�OHJLVODWLRQ�

1(b)(ii) Use of existing provisions of the Copyright Act 1968

7KHUH� LV� JURZLQJ� DZDUHQHVV� E\� ,QGLJHQRXV� FUHDWRUV� WKDW� WKH�&RS\ULJKW�$FW� FDQ� DQG� GRHV� SURWHFW� DQG
HQIRUFH�WKH�ULJKWV�RI�,QGLJHQRXV�$XVWUDOLDQ�$UWLVWV�� �&DVHV�VXFK�DV�%XOXQ�%XOXQ�Y�5�	�7�7H[WLOHV���DQG

������������������������������������������������
�������������$,/5�����

��>����@���,35����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

7KH� &DUSHWV� &DVH� KDYH� H[WHQGHG� WKH� SDUDPHWHUV� RI� $XVWUDOLDQ� FRS\ULJKW� ODZ� WR� SURWHFW� ,QGLJHQRXV
FXOWXUDO�ZRUNV�

+RZHYHU�� ZKLOVW� FRS\ULJKW�� KDV� SURYLGHG� VRPH� UHOLHI� WR� ,QGLJHQRXV� DUWLVWV� ZKRVH� ZRUNV� KDYH� EHHQ
H[SORLWHG�IRU�FRPPHUFLDO�SXUSRVHV�PDQ\�,QGLJHQRXV�DUWLVWV�DQG�FUHDWRUV�DUH�XQDEOH�WR�XVH�FRS\ULJKW�DV
DQ�DYHQXH�IRU�WKH�SURWHFWLRQ�RI�WKHLU�FXOWXUDO�PDWHULDO�IRU�D�YDULHW\�RI�UHDVRQV�LQFOXGLQJ��

• SUREOHPV�RI�VXUYHLOODQFH���$V�HYLGHQFHG�LQ�WKH�&DUSHWV�&DVH��RIWHQ�,QGLJHQRXV�DUWLVWV�OLYH�LQ�UHPRWH
DUHDV�DQG�DUH�QRW�DZDUH�RI�ZKHQ�WKHLU�ZRUNV�DUH�FRSLHG�DQG�H[SORLWHG�

 

• ILQDQFLDO� DQG� ORJLVWLFDO� GLIILFXOWLHV� LQ� HQIRUFLQJ� ULJKWV�� � 5HPRWHQHVV� RI�PDQ\� ,QGLJHQRXV� DUWLVWV
DOVR�PHDQ�WKDW�WKHUH�DUH�GLIILFXOWLHV�HQIRUFLQJ�ULJKWV���7KHUH�LV�DOVR�OLPLWDWLRQV�JLYHQ�WKH�FRVWV�RI
UXQQLQJ�D�FRS\ULJKW�LQIULQJHPHQW�FDVH���7KLV�HIIHFWLYHO\�SUHFOXGHV�PDQ\�,QGLJHQRXV�DUWLVWV�IURP
UHO\LQJ� RQ� FRS\ULJKW� ODZ� WR� SURWHFW� WKHLU� ,QGLJHQRXV� DUWZRUNV�� � 7KH� UROH� RI� ,QGLJHQRXV� OHJDO
VHUYLFHV� LV� OLPLWHG� WR� FULPLQDO�PDWWHUV� ZKLFK� GRHV� QRW� DYDLO� LWVHOI� WR� UXQ� FLYLO� FDVHV� UHODWLQJ� WR
FRS\ULJKW�LQIULQJHPHQW�

 

• WKH� ODFN�RI� LQIUDVWUXFWXUH� WR�VXSSRUW�,QGLJHQRXV�DUWLVWV�DFWLRQV�� �:KLOVW�1,$$$�KDV� LQ� WKH�SDVW
DFWLYHO\�VXSSRUWHG�DUWLVWV� LQ�SURYLGLQJ�DGYLFH�WR�DUWLVWV��UHYLHZLQJ�FRQWUDFW�DQG�DVVLVWLQJ�UXQQLQJ
RI�WHVW�FDVHV��WKHUH�LV�D�ODUJH�DPRXQW�RI�LQIULQJHPHQWV�WKDW�JR�XQDFWLRQHG�

• 3URFHHGLQJV�DUH�H[SHQVLYH�DQG�VORZ��7KH�MXULVGLFWLRQ�RI�)HGHUDO�&RXUW�LV�OLPLWHG�DQG�H[SHQVLYH�

([LVWLQJ�&RS\ULJKWV� ODZV� DUH� WKHUHIRUH� YHU\� XQDFFHVVDEOH��:H�QRWH� WKDW� LQ� 6RXWK�$XVWUDOLD� WKH�/RFDO
&RXUWV� KDYH� DGRSWHG� MXULVGLFWLRQ� WR� KHDU� &RS\ULJKW� PDWWHUV�� *LYHQ� WKH� UHFHQW� +LJK� &RXUW� GHFLVLRQ
DIIHFWLQJ�&URVV�9HVWLQJ�/HJLVODWLRQ�LV�LQ�GRXEW��1,$$$�EHOLHYHV�WKH�)HGHUDO�&RXUW�FRXOG�LQH[SHQVLYHO\
EH�XVHG�WR�VHW�XS�DQG�DGPLQLVWHU�D�FKHDSHU�V\VWHP�RI�DUELWUDWLRQ�VLPLODU�WR�WKDW�DGRSWHG�E\�/RFDO�&RXUWV
LQ�1HZ�6RXWK�:DOHV�DQG�RWKHU�VWDWHV�

6XFK� V\VWHP�ZRXOG� LQYROYH� DFFUHGLWDWLRQ� RI� VSHFLDOLVW� ODZ\HUV� WR� EH�PDGH� DUELWUDWRUV� RU� DGMXGLFDWRUV
XQGHU�WKH�)HGHUDO�&RXUW�LQ�HYHU\�VWDWH��0DWWHUV�FRXOG�EH�GHDOW�ZLWK�E\�WKH�OLVWHG�DFFUHGLWHG�VSHFLDOLVWV�LQ
WKH� ODZ\HUV� RZQ� RIILFHV�� 7KH� FRVWV� RI� VXFK� D� V\VWHP� FRXOG� EH� PHW� RU� SDUWLDOO\� PHW� E\� IHHV� IRU
DFFUHGLWDWLRQ��ILOLQJ�IHHV�DQG�KHDULQJ�IHHV�

1,$$$� VXEPLWV� WKDW� WKHUH� LV� D� QHHG� IRU� WKH� HVWDEOLVKPHQW� RI� VSHFLDOLVW� DUELWUDWLRQ� DQG
DGMXGLFDWLRQ� WULEXQDOV�ZKLFK� DOVR� LQFRUSRUDWH� ,QGLJHQRXV� ODZ� H[SHUWV� DQG� OHJDO� VSHFLDOLVW� LQ
WKLV�DUHD�

1(b)(iii) Use of Legislative Provisions other than those of the Copyright Act 1968

,QGLJHQRXV�$XVWUDOLDQV�KDYH�XWLOLVHG�RWKHU�OHJLVODWLYH�SURYLVLRQV�WR�SURWHFW�WKHLU�FXOWXUHV�LQFOXGLQJ��

6HFWLRQ����DQG����RI�WKH�7UDGH�3UDFWLFHV�$FW�������3DVVLQJ�2II

7KHVH�SURYLVLRQV�ZHUH�LQFOXGHG�LQ�WKH�SOHDGLQJV�LQ�WKH�&DUSHWV�&DVH�DQG�DUH�RIWHQ�XVHG�E\�,QGLJHQRXV
DUWLVWV� DQG�FUHDWRUV�ZKHUH� VW\OLVHG� LPSUHVVLRQV�RU�SDVWLFKH�RI� DQ� ,QGLJHQRXV�ZRUN� LV� FRSLHG� DQG� LW� LV
KDUGHU�WR�VKRZ�D�VXEVWDQWLDO�UHSURGXFWLRQ�KDV�RFFXUUHG�

&XOWXUDO�+HULWDJH�/HJLVODWLRQ



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

7KHUH� KDV� EHHQ� VRPH� GLVFXVVLRQ� DV� WR� ZKHWKHU� ,QGLJHQRXV� FXOWXUDO� ZRUNV� FDQ� EH� SURWHFWHG� XQGHU
FXOWXUDO�KHULWDJH�OHJLVODWLRQ�����,W�LV�JHQHUDOO\�FRQVLGHUHG�E\�,QGLJHQRXV�SHRSOH�WKDW�FXOWXUDO�OHJLVODWLRQ�LV
H[WUHPHO\� OLPLWHG� LQ� SURWHFWHG� LQWDQJLEOH� DVSHFWV� RI� FXOWXUH�� �7KLV� LV� EHFDXVH� WKH�$FW� IRFXVHV� RQ� WKH
VFLHQWLILF�DQG�KLVWRULFDO�YDOXH�RI�VLWHV�UDWKHU�WKDQ�WKH�FXOWXUDO�DQG�VSLULWXDO�YDOXHV�� �)XUWKHUPRUH��PRVW
FXOWXUDO� KHULWDJH� OHJLVODWLRQ� HPSRZHUV� D� JRYHUQPHQW� PLQLVWHU� RU� RIILFHU� UDWKHU� WKDQ� WKH� UHOHYDQW
,QGLJHQRXV�JURXS���

1DWLYH�7LWOH

7KH�UHFHQW�FDVH�RI�%XOXQ�%XOXQ�	�$QRU�Y�5�	�7�7H[WLOHV�LW�ZDV�DUJXHG�WKDW�WKH�WUDGLWLRQDO�RZQHUVKLS�RI
WKDW�FRXQWU\�ZDV� LQH[RUDEO\� OLQNHG�ZLWK�WKH�RZQHUVKLS�RI��DQG�WKH�ULJKW� WR�DXWKRULVH�DQG�SUHYHQW� WKH
UHSURGXFWLRQ�RI��DUWLVWLF�ZRUNV�

%XOXQ�%XOXQ� FODLPHG� WKDW� WKH�*DQDOELQJX� SHRSOH�ZHUH� WKH� WUDGLWLRQDO�$ERULJLQDO� RZQHUV� RI� WKH� VLWH
NQRZQ�DV�'MLOLELQ\DPXUU� LQ�WKH�$UDIXUD�VZDPS�UHJLRQ��DV�GHILQHG� LQ�V���RI�WKH�$ERULJLQDO�/DQG�5LJKWV
�17��$FW�������7KH\�DOVR�FODLPHG�WR�EH�´QDWLYH�WLWOH�KROGHUVµ�RI�WKDW�ODQG�SXUVXDQW�WR�VHFWLRQ�����RI�WKH
1DWLYH�7LWOH�$FW��������$W�WKH�WLPH�RI�DFTXLVLWLRQ�RI�VRYHUHLJQW\�RYHU�WKH�1RUWKHUQ�7HUULWRU\�RI�$XVWUDOLD
E\�WKH�&URZQ�WKH�DSSOLFDQW·V�DQFHVWRUV�ZHUH�WKH�WUDGLWLRQDO�$ERULJLQDO�RZQHUV��

,W�ZDV� WKHUHIRUH� DUJXHG� WKDW�%XOXQ�%XOXQ·V� ULJKW� WR�SDLQW� DQG�SHUPLW� WKH� UHSURGXFWLRQ�RI� WKH� DUWLVWLF
ZRUN�LV�VXEMHFW�WR�WKH�FRQGLWLRQV�DQG�REOLJDWLRQV�RI�DQG�LQFLGHQWDO�WR�WUDGLWLRQDO�$ERULJLQDO�RZQHUVKLS
RI�WKH�ODQG�DW�'MLOLELQ\DUPXUU�DQG�D�1DWLYH�7LWOH�ULJKW�

7KH� FLWHG� <DUPLUU� Y� 1RUWKHUQ� 7HUULWRU\� RI� $XVWUDOLD���� ZKHUH� LW� ZDV� KHOG� WKDW� LQ� WKH� DEVHQFH� RI� DQ
DSSOLFDWLRQ� IRU� D� GHWHUPLQDWLRQ� RI� QDWLYH� WLWOH� EHLQJ� PDGH�� WKH� FRXUW� KDV� QR� MXULVGLFWLRQ� WR� PDNH� D
GHWHUPLQDWLRQ� LQ�UHVSHFW�RI�FODLPHG�QDWLYH� WLWOH�ULJKWV�� �9RQ�'RXVVD�-� LQ�%XOXQ�%XOXQ� �Y��5	7�7H[WLOHV
ZDV� RI� WKH� RSLQLRQ� WKHUHIRUH� WKDW� LQ� WKH� SUHVHQW� FDVH� WKHUH�ZDV� QR� DSSOLFDWLRQ� IRU� GHWHUPLQDWLRQ� RI
QDWLYH�WLWOH�SXUVXDQW�WR�VHFWLRQ����RI�WKH�1DWLYH�7LWOH�$FW�������DQG�WKH�&RXUW�ZDV�ZLWKRXW�MXULVGLFWLRQ�WR
PDNH�D�GHWHUPLQDWLRQ�RI�QDWLYH�WLWOH�LQ�WKHVH�SURFHHGLQJV�

7KH�UHFHQW�QDWLYH�WLWOH�FDVH�RI�%HQ�:DUG�	�2UV�Y�6WDWH�RI�:HVWHUQ�$XVWUDOLD�	�2UV�XSKHOG�QDWLYH�WLWOH�ULJKWV
LQFOXGLQJ�WKH�ULJKW�WR�´WUDGH�LQ�UHVRXUFHVµ�DQG�WKH�ULJKW�WR�´PDLQWDLQ��SURWHFW�DQG�SUHYHQW�WKH�PLVXVH�RI
FXOWXUDO�NQRZOHGJH�RI�WKH�FRPPRQ�ODZ�KROGHUV�DVVRFLDWHG�ZLWK�WKH�GHWHUPLQDWLRQ�DUHD�µ

1,$$$�VXEPLWV�WKDW�WKLV�DVSHFW�RI�WKH�MXGJPHQW�UHTXLUHV�IXUWKHU�FODULILFDWLRQ�DQG�UHFRPPHQGV
WKDW�,QGLJHQRXV�DUWLVWLF�FXOWXUDO�SUDFWLFHV�DQG�WKH�ULJKWV�LQ�VXFK�ZRUNV�EH�UHFRJQLVHG�DV�D
FRQFXUUHQW�1DWLYH�7LWOH�ULJKW�

Breach of Confidence Laws

,Q�)RVWHU�Y�0RXQWIRUG����WKH�)HGHUDO�&RXUW�JUDQWHG�DQ�LQMXQFWLRQ�LQ�IDYRXU�RI�PHPEHUV�RI�WKH�3LWMDQWMDWMDUD
&RXQFLO��ZKR�WRRN� WKH�DFWLRQ�XQGHU�EUHDFK�RI�FRQILGHQFH� ODZV� WR�VWRS� WKH�SXEOLFDWLRQ�RI�D�ERRN� LQ� WKH
1RUWKHUQ�7HUULWRU\�

0RXQWIRUG��DQ�DQWKURSRORJLVW��XQGHUWRRN�D�ILHOG�WULS�LQ������LQWR�UHPRWH�DUHDV�RI�WKH�1RUWKHUQ�7HUULWRU\�
7ULEDO�VLWHV�DQG�LWHPV�RI�GHHS�FXOWXUDO�DQG�UHOLJLRXV�VLJQLILFDQFH�ZHUH�UHYHDOHG�WR�WKH�DQWKURSRORJLVW�E\�WKH

������������������������������������������������
���&ROLQ�*ROYDQ��´$ERULJLQDO�$UW�DQG�WKH�3URWHFWLRQ�RI�,QGLJHQRXV�&XOWXUDO�5LJKWVµ����������(,35�����DW�����
���7HUUL�-DQNH��2XU�&XOWXUH��2XU�)XWXUH���3URSRVDOV�IRU�WKH�5HFRJQLWLRQ�DQG�3URWHFWLRQ�RI�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�
�'LVFXVVLRQ�3DSHU��0LFKDHO�)UDQNHO�DQG�&RPSDQ\��6\GQH\�������SDJH����
����XQUHSRUWHG��)HGHUDO�&RXUW����$SULO��������2QOH\�-
�������������$/5����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

3LWMDQWMDWMDUD�PDOH�HOGHUV��0RXQWIRUG�UHFRUGHG�WKH�LQIRUPDWLRQ�DQG�ODWHU�UHYHDOHG�WKHP�LQ�D�ERRN��1RPDGV�RI
WKH� $XVWUDOLDQ� 'HVHUW�� ZKLFK� ZDV� GLVWULEXWHG� IRU� VDOH� LQ� WKH� 1RUWKHUQ� 7HUULWRU\�� �7KH� ERRN� FRQWDLQHG
SKRWRJUDSKV�� GUDZLQJV� DQG� GHVFULSWLRQV� RI� SHUVRQV�� SODFHV� DQG� FHUHPRQLHV� RI� GHHS� UHOLJLRXV� DQG
FXOWXUDO�VLJQLILFDQFH�WR�WKH�3LWMDQWMDWMDUD�SHRSOH�

7KH� ZLGH� GLVVHPLQDWLRQ� RI� WKLV� LQIRUPDWLRQ� FRXOG� KDYH� FDXVHG� VHULRXV� GLVUXSWLRQ� WR� 3LWMDQWMDWMDUD
FXOWXUH� DQG� VRFLHW\� VKRXOG� WKLV�PDWHULDO� KDYH� EHHQ� UHYHDOHG� WR�ZRPHQ�� FKLOGUHQ� DQG� XQLQWLDWHG�PHQ�
7KH�LQIRUPDWLRQ�ZDV�VKRZQ�WR�KDYH�EHHQ�JLYHQ�WR�0RXQWIRUG�LQ�FRQILGHQFH�

:KLOVW� WKLV� W\SH� RI� FDXVH� RI� DFWLRQ� LV� DYDLODEOH� WR� QRQ�ZGHO\� GLVVHPLQDWHG�PDWHULDO�� LW� ZRXOG� QRW� EH
DYDLODEOH� WR� SXEOLVKHG� LQIRUPDWLRQ��ZKLFK� RIWHQ� KDV� EHHQ� UHFRUGHG� E\� HWKQRJUDSKHUV�� DQWKURSROLJVWV
DQG�WKH�OLNH��RIWHQ�ZLWKRXW�WKH�FRQWLQXLQJ�FRQVHQW�RI�WKH�UHOHYDQW�,QGJLHQRXV�JURXSV�

&RS\ULJKW� RI� WKH� UHFRUGHG� IRUP� RI� VXFK� LQIRUPDWLRQ� DQG� PDWHULDO�� RIWHQ� YHVWV� ZLWK� WKH� FRPSLOHU�
UHVHDUFKHU�DQG�SXEOLVKHU�DQG�WKHUH�LV�RIWHQ�YHU\�OLWWOH�WKH�RZQHUV�RI�WKH�NQRZOHGJH�FDQ�GR�SURWHFW�DQG
OLPLW�GLVVHPLQDWLRQ�RI�FXOWXUDO�PDWHULDO�

Trade Mark Law

7KHUH�LV�JURZLQJ�DZDUHQHVV�RI�7UDGH�0DUN�ODZ�WR�SURWHFW�WUDGLQJ�DVSHFWV�RI�,QGLJHQRXV�FXOWXUDO�ZRUNV�
1,$$$� QRWHV�� KRZHYHU�� WKDW� WKHUH� LV� RIWHQ� D� UHOXFWDQFH� RI� ,QGLJHQRXV� LQGLYLGXDOV� WR� UHJLVWHU� WUDGH
PDUNV�UHODWLQJ�WR�FXOWXUDO�LWHPV�DV�WKH\�DUH�DZDUH�RI�WKH�FRPPXQDO�RZQHUVKLS�RI�PDWHULDO�DQG�GR�QRW
ZLVK�WR�DVVHUW�LQGLYLGXDO�RZQHUVKLS�DQG�FRQWURO��FRQWUDU\�WR�WKHLU�FXOWXUDO�HWKLFV�

,QGLJHQRXV�UHJLRQDO�DUWV�VHFWRUV�DUH�QRZ�GHYHORSLQJ�ORFDOO\�GHYLVHG�WUDGH�PDUNV�WR�PDUNHW�WKHLU�DUWLVWLF
ZRUNV�IRU�WKHLU�ORFDO�UHJLRQV�

)XUWKHUPRUH��1,$$$�KDV�UHJLVWHUHG�D�FHUWLILFDWLRQ�PDUN�WR�EH�XVHG�DV�D�´/DEHO�RI�$XWKHQWLFLW\µ���7KH
LGHD� LV� WKDW� WKH� ODEHOOLQJ� V\VWHP�ZLOO�EH�DGRSWHG� WR� UDLVH�FRQVXPHU�DZDUHQHVV�RI� WKH� ULS�RII�SUREOHP�
WKHUHE\� SURPRWLQJ� DXWKHQWLF� SURGXFWV� DQG� LQFUHDVLQJ� WKH� UHWXUQV� WR� ,QGLJHQRXV� DUWLVWV� DQG� WKHLU
FRPPXQLWLHV�

2QH�RI�1,$$$·V�FXUUHQW�SURMHFWV� LV� WKH�GHYHORSPHQW�DQG� WUDGHPDUNLQJ�RI�D�1DWLRQDO� ,QGLJHQRXV
$XWKHQWLFLW\�/DEHO�

7KH�/DEHO�RI�$XWKHQWLFLW\� LV�D�FHUWLILHG�WUDGH�PDUN�WKDW�ZDV�GHYHORSHG�WR�HQDEOH�WKH�SURWHFWLRQ�RI
$XVWUDOLDQ� ,QGLJHQRXV� DUW�� FXOWXUDO� SURGXFWV� DQG� FXOWXUDO� SHUIRUPDQFHV� E\� ZD\� RI� D� QDWLRQDO
FHUWLILFDWLRQ� V\VWHP� IRU� WKH� DXWKHQWLFDWLRQ� RI� WKH� ZRUNV� RI� ,QGLJHQRXV� SHRSOH�� � 7KH� /DEHO� RI
$XWKHQWLFLW\�PDUN�HQDEOHV�SHRSOH�WR�HDVLO\�LGHQWLI\�SURGXFWV�DQG�SHUIRUPDQFHV�DV�DXWKHQWLF�ZRUNV�RI
$ERULJLQDO� DQG� 7RUUHV� 6WUDLW� ,VODQGHU� DQG� ZLOO� KHOS� HGXFDWH� FRQVXPHUV� DERXW� WKH� GLYHUVLW\� RI
WUDGLWLRQDO�DQG�FRQWHPSRUDU\�,QGLJHQRXV�DUWLVWLF�H[SUHVVLRQ��DUW�DQG�VWRULHV�

$Q\�$ERULJLQDO�RU�7RUUHV�6WUDLW�,VODQGHU�SHUVRQ�ZKR�PHHWV�WKH�VWDQGDUG�VHW�E\�WKH�5XOHV�PD\�DSSO\�IRU
FHUWLILFDWLRQ�HQWLWOLQJ�WKDW�SHUVRQ�WR�XVH�WKH�/DEHO�RI�$XWKHQWLFLW\�LQ�UHODWLRQ�WR�WKHLU�ZRUNV�DQG�WR�UHDS
WKH�EHQHILWV�RI�WKH�FHUWLILFDWLRQ�V\VWHP�

7KH�FHUWLILFDWLRQ�V\VWHP�LV�D�WZR�WLHUHG�V\VWHP���7KH�/DEHO�RI�$XWKHQWLFLW\�LV�VXEMHFW�WR�WKH�5XOHV�DQG
FDQ�RQO\�EH�XVHG�LQ�UHODWLRQ�WR�D�ZRUN�RU�VHUYLFH�ZKLFK�LV�FUHDWHG��DXWKRUHG�RU�SURGXFHG�ZKROO\�E\�DQ
,QGLJHQRXV� SHUVRQ�� � 7KH� VHFRQG� /DEHO� RI� $XWKHQWLFLW\� FDQ� EH� XVHG� ZKHUH� WKH� ZRUN� RU� VHUYLFH� LV
DXWKRUHG��FUHDWHG�RU�SURGXFHG�E\�DQ�$ERULJLQDO�DQG�7RUUHV�6WUDLW�,VODQGHU�SHUVRQ�ZLWK�WKH�DVVLVWDQFH�RU



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

LQSXW�RI�D�QRQ�LQGLJHQRXV�SHUVRQ�RU�ZKHUH�D�SURGXFW�RU�VHUYLFH�LQFRUSRUDWHV�WKH�ZRUN�RI�DQ�,QGLJHQRXV
SHUVRQ�

1(b)(iv) Non-legislative measures for Copyright Protection

&RQWUDFWV

,Q�WKH�DEVHQFH�RI�DGHTXDWH�OHJDO�SURWHFWLRQ��PDQ\�,QGLJHQRXV�FUHDWRUV�DQG�FODQ�DQG�FRPPXQLW\�JURXSV
DUH�ORRNLQJ�WR�FRQWUDFWV�WR�ILOO�WKH�VKRUWIDOOV�LQ�WKH�ODZ�LQ�SURWHFWLQJ�,QGLJHQRXV�FRS\ULJKW�ZRUNV�

1,$$$�VXJJHVWV� WKDW� WKHUH� LV� JUHDWHU� VFRSH� IRU�GHYHORSLQJ�PRGHO� WHUPV� HWF�ZKLFK� FDQ� IDFLOLWDWH� WKLV
WRJHWKHU�ZLWK�WKH�GHYHORSPHQW�RI�SURWRFROV�LQ�DOO�DUHDV�RI�XVH�LQFOXGLQJ�ILOP��YLVXDO�DUWV��UHVHDUFK�DQG
GLJLWDO�WHFKQRORJ\�

1(b)(iv) Technological or other non-legislative measures for Copyright Protection

,Q� WKH� SDVW� 1,$$$� KDV� DVVLVWHG� VXEVHTXHQW� XVHUV� RI� ,QGLJHQRXV� ZRUNV�� LQFOXGLQJ� SXEOLVKHUV�
PHUFKDQGLVHUV�� HWF� WR� ORFDWH� ,QGLJHQRXV� DUWLVWV� IRU� SHUPLVVLRQ� WR� XVH� WKHLU� DUWZRUNV�� � ,Q� WKLV� ZD\�
1,$$$�KDV� DOVR� DVVLVWHG�ZLWK� WKH� DUWLVWV� EHLQJ� DEOH� WR�QHJRWLDWH� ULJKWV� RI� XVDJH� WR� HQVXUH� WKDW� WKHLU
FXOWXUDO�ULJKWV�DUH�UHVSHFWHG�

$�GLIILFXOW\�LV�WKDW��LQ�PDQ\�FDVHV��DUWLVWV�UHTXLUH�VSHFLDOLVW�OHJDO�DQG�LQGXVWU\�DGYLFH�ZKLFK�QHHGV�JUHDWHU
UHVRXUFHV� WR� HVWDEOLVK�� � ,Q� WKLV� UHVSHFW�� 1,$$$� REVHUYHV� WKDW� WKHUH� PD\� EH� EHQHILWV� LQ� FROOHFWLYH
DGPLQLVWUDWLRQ� DQG� UHFRPPHQGV� WKDW� D� VWXG\� EH� FRPPLVVLRQHG� ZKLFK� ORRNV� DW� WKH� SRVVLELOLW\� RI
GHYHORSLQJ�DQ�,QGLJHQRXV�&RS\ULJKW�&ROOHFWLQJ�6\VWHPV��RSHUDWLQJ�DW�ORFDO��UHJLRQDO�DQG�QDWLRQDO�OHYHOV�
ZKLFK�FDQ�IDFLOLWDWH�SHUPHDWLRQV�DQG�OLFHQVLQJ�IHHV�IRU�DSSURSULDWH�XVDJHV�RI�,QGLJHQRXV�FXOWXUDO�ZRUNV�

6XFK� D� FHQWUDO� DGPLQLVWUDWLRQ� V\VWHP� ZRXOG� DOVR� IDFLOLWDWH� WKH� LGHQWLW\� RI� ZRUNV� DQG� RZQHUV� DQG
HVWDEOLVK�D�ILJKWLQJ�IXQG�IRU�WKH�LGHQWLILFDWLRQ�DQG�HQIRUFHPHQW�DJDLQVW�LQIULQJHPHQW�RI�FRS\ULJKW�

6XFK�D�FHQWUDO�DGPLQLVWUDWLRQ�V\VWHP�FRXOG�DOVR�HQVXUH�ZDWHU�PDUNLQJ�DQG�RU�HQFU\SWLRQ�RI�ZRUNV�XVHG
RQ�WKH�QHW�ZLWK�SURSHU�UR\DOW\�DGPLQLVWUDWLRQ�

1(c) The Adequacy of Criminal Sanctions against copyright 
infringement

7KH�FULPLQDO�SURYLVLRQV�LQ�WKH�&RS\ULJKW�$FW�PDNH�LW�D�FULPLQDO�RIIHQFH�IRU�D�SHUVRQ�WR�VHOO��RU�SRVVHVV
IRU�WKH�SXUSRVH�RI�VDOH��LPSRUW�DQG�GLVWULEXWH�DQ�DUWLFOH�WKDW�KH�RU�VKH�NQRZV�WR�EH�DQ�LQIULQJHPHQW�RI
FRS\ULJKW���VHFWLRQ�����&RS\ULJKW�$FW���7KH�&RS\ULJKW�$FW�DOVR�SURYLGHV�WKH�$XVWUDOLDQ�)HGHUDO�3ROLFH�ZLWK
WKH�SRZHUV�WR�LQYHVWLJDWH�WKH�PDWWHU�DQG�LI�VDWLVILHG��VHL]H�DQ\�LQIULQJLQJ�PDWHULDO�

8QGHU� WKHVH� SURYLVLRQV�� D�PDJLVWUDWH� FDQ� LPSRVH� ILQHV� DQG� RUGHU� WKDW� LQIULQJLQJ� LWHPV� EH� GHVWUR\HG�
JLYHQ�WR�FKDULW\�RU�WR�WKH�RZQHU�RI�WKH�FRS\ULJKW�LQ�WKH�ZRUN�

,Q� RXU� H[SHULHQFH�� WKH� FULPLQDO� VDQFWLRQV� DUH� QRW� VXIILFLHQW� HQRXJK� WR� DFW� DV� D� GHWHUUHQW� DJDLQVW
LQIULQJHPHQW�RI�,QGLJHQRXV�FRS\ULJKW�ZRUNV�

)XUWKHUPRUH�� WKHUH� DUH�QR� VDQFWLRQV� IRU�XVH�RI� ,QGLJHQRXV� VW\OHV��PRWLIV�RU�ZRUNV�RXW�RI�&RS\ULJKW�
7KHUH�LV�D�QHHG�IRU�VHSDUDWH�OHJLVODWLRQ�ZLWK�FULPLQDO�SURYLVLRQV�WR�GHDO�ZLWK�WKLV�



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

1,$$$� UHFRPPHQGV� KDUVKHU� LQIULQJHPHQW� SHQDOWLHV� ZLWK� IXUWKHU� FRPPXQLW\� DQG� LQGXVWU\
DZDUHQHVV�RI�VDPH�

1,$$$� UHFRPPHQGV� WKDW� WKHUH� EH� VWDWXWRU\� UHFRJQLWLRQ� RI� ,QGLJHQRXV� VW\OHV�� PRWLIV� ZLWK
SHQDOWLHV�IRU�WKHLU�LQIULQJHPHQW�

1(d) The adequacy of Civil Actions in protecting the interests of
plaintiffs and defendants in actions for copyright infringement

The appropriateness of Remedies

8QGHU� WKH� &RS\ULJKW� $FW�� UHPHGLHV� DYDLODEOH� LQFOXGH� GHOLYHU\� XS�� DFFRXQW� RI� SURILWV� DQG� GDPDJHV�
SXQLWLYH�GDPDJHV�DQG�XQGHU�VHFWLRQ�����FRQYHUVLRQ�GDPDJHV�

7KH�DOORFDWLRQ�RI�SXQLWLYH�GDPDJHV�IRU�FXOWXUDO�KDUP�LQ� WKH�&DUSHWV�&DVH� LOOXVWUDWHG�WKDW� WKHUH� LV�VRPH
IOH[LELOLW\�LQ�WKH�OHJLVODWLRQ���$V�QRWHG�E\�0F.HRXJK�DQG�6WHZDUW�

´5HPHGLHV�XQGHU�WKH�&RS\ULJKW�$FW�DUH�LQ�DQ\�HYHQW�IDLUO\�IOH[LEOH���2Q�WKLV�RFFDVLRQ�WKH
-XGJH�DZDUGHG�GDPDJHV�XQGHU�WKUHH�FDWHJRULHV���6HFWLRQ�����RI�WKH�&RS\ULJKW�$FW�DOORZV
IRU�&RQYHUVLRQ�'DPDJHV� LH� WKH� LQIULQJHU�PXVW� SD\� WKH�&RS\ULJKW� RZQHU� DQ� DPRXQW
UHSUHVHQWLQJ�WKH�YDOXH�RI�WKH�LQIULQJLQJ�FRS\��RU�FRSLHV��DV�LI�WKH�FRS\ULJKW�RZQHU�KDG
DFWXDOO\�RZQHG�WKH�LWHPV�WKHPVHOYHV�DQG�WKH\�KDG�EHHQ�VWROHQ�E\�WKH�LQIULQJHUV���7KH
&RQYHUVLRQ�'DPDJHV�ZHUH� DVVHVVHG� DW� DQ� DYHUDJH� FRVW� DV� LI� WKH� FDUSHWV�ZHUH�ZRUWK
�����SHU�VTXDUH�PHWUH�� �7KLV�FDPH� WR������������� �7KLV�ZDV�DQ�DGGLWLRQ� WR�GDPDJHV
XQGHU�6HFWLRQ�����LL���ZKLFK�SHUPLWV�FRPSHQVDWLRQ�IRU�ORVV�RI�YDOXH�RI�WKH�FRS\ULJKW�
LQ�WKLV�FDVH�DVVHVVHG�ZLWK�UHIHUHQFH�WR�WKH�ORVV�RI�YDOXH�UHVXOWLQJ�IURP�WKH�GHJUDGDWLRQ
RI�WKH�DUWZRUN�DQG�WKH�UHVXOWLQJ�FRPPHUFLDO�XVH�WR�ZKLFK�LW�KDG�EHHQ�SXW�E\�%HWKXQH
DQG�%HHFKURZ���7KHVH�GDPDJHV�ZHUH�DVVHVVHG�DW��������LQ�UHVSHFW�RI�HDFK�DUWZRUN�

���,PSRUWDQWO\�YRQ�'RXVVD�-�DFFHSWHG�WKDW�WKH�¶SHUVRQDO�DQG�FXOWXUDO�KXUW·�VXIIHUHG�E\
WKH�DUWLVW� LQ�WKHLU�FRPPXQLW\�VKRXOG�EH�FRPSHQVDWHG�� �+RZHYHU��KH�GHFLGHG�QRW�WR
FRPSHQVDWH�IRU�WKLV�¶SLUDWLQJ�RI�FXOWXUDO�KHULWDJH·�XQGHU�6HFWLRQ�����LL�����KRZHYHU�WKH
&RS\ULJKW� $FW� GRHV� DOORZ� IRU� DGGLWLRQDO� GDPDJHV� IRU� IODJUDQW� LQIULQJHPHQW� XQGHU
6HFWLRQ� ����LY�� DQG� LQ� WKLV� LQVWDQFH� WKH� FRS\ULJKW� LQIULQJHPHQW� ZDV� IRXQG� WR� EH
GHOLEHUDWH�DQG�FDOFXODWHG���$FFRUGLQJO\�WKH�HOHPHQW�RI�¶FXOWXUDO�KDUP·�ZDV�UHIOHFWHG�LQ
DQ�$ZDUG�XQGHU�WKDW�SURYLVLRQ���7KHVH�DGGLWLRQDO�GDPDJHV�ZHUH�DVVHVVHG�DW��������
DQG�ZRXOG�KDYH�EHHQ�KLJKHU�EXW�IRU�WKH�RWKHU�GDPDJHV�DOUHDG\�JUDQWHG�µ��

1,$$$�QRWHV�WKDW�WKHUH�LV�QR�ULJKW�RI�D�FRS\ULJKW�RZQHU�WR�FODLP�FXOWXUDO�KDUP�GDPDJHV�DQG
UHFRPPHQGV�WKDW�WKLV�DVSHFW�RI�GDPDJHV�EH�OHJLVODWLYHO\�DFNQRZOHGJHG�LQ�WKH�&RS\ULJKW�$FW�RU
RWKHU�OHJLVODWLRQ�

:KLOVW�WKHUH�LV�VFRSH�IRU�FXOWXUDO�KDUP�DQG�SHUVRQDO�KXUW�LQ�UHODWLRQ�WR�WKH�FDOFXODWLRQ�RI�GDPDJHV��L�H�
PRQHWDU\�FRPSHQVDWLRQ���WKHUH�LV�OLWWOH�VFRSH�IRU�DOWHUQDWLYH�UHPHGLHV�LQFOXGLQJ��

������������������������������������������������
���-LOO�0F.HRXJK�DQG�$QGUHZ�6WHZDUW��´,QWHOOHFWXDO�3URSHUW\�DQG�WKH�'UHDPLQJµ��LQ�,QGLJHQRXV�$XVWUDOLDQV�DQG�WKH�/DZ���HG�
(OOLRW�-RKQVRQ�4&��0�+LQWRQ�DQG�'DU\OH�5LJQH\��&DQHQGLVK�3XEOLVKLQJ��$XVWUDOLD��3W\�/WG��DW�SDJH����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

• OHWWHU�RI�DSRORJ\�
 

• ULJKW�RI�WKH�FRS\ULJKW�RZQHU�WR�H[SODLQ�FXOWXUDO�VLJQLILFDQFH�RI�ZRUN�DQG�LPSDFW�RI�LQIULQJHPHQW
RQ�FXOWXUH�

1,$$$�UHFRPPHQGV�WKDW�WKH�&RS\ULJKW�$FW�EH�DPHQGHG�WR�DOORZ�WKH�&RS\ULJKW�RZQHU�DFFHVV
WR�RWKHU�UHPHGLHV�HJ��ULJKW�RI�UHWUDFWLRQ��OHWWHUV�RI�DSRORJ\�DQG�ULJKW�RI�WKH�FRS\ULJKW�RZQHU�WR
H[SODLQ�FXOWXUDO�VLJQLILFDQFH�RI�ZRUN�DQG�LPSDFW�RI�LQIULQJHPHQW�RQ�FXOWXUH�

Communal rights to enforce cultural and intellectual property rights

7KHUH� LV� QHHG� XQGHU� WKH�&RS\ULJKW�$FW� WR� UHFRJQLVH� FRPPXQDO� ULJKWV� DV� GLVWLQFW� IURP�ZRUNV� RI� MRLQW
DXWKRUVKLS��7KLV�KDV�EHHQ�WRXFKHG�RQ�DERYH�LQ�UHODWLRQ�WR�WKH�FXVWRGLDO�ULJKWV�DUJXHG�LQ�WKH�%XOXQ�%XOXQ
�Y�� 5	7� 7H[WLOHV� FDVH�� 7KLV� LVVXH� KDV� EHHQ� WKH� VXEMHFW� RI� QXPHURXV� DUWLFOHV� DQG� ZH� GUDZ� WKH
&RPPLWWHH·V�DWWHQWLRQ�WR�WKH�IROORZLQJ�H[WUDFWV�

´1RWLRQV� RI� UHVSRQVLELOLW\� XQGHU� $ERULJLQDO� ODZ� GLIIHU� IURP� WKRVH� RI� WKH� (QJOLVK� &RPPRQ
/DZ�� � ,I�SHUPLVVLRQ�KDV�EHHQ�JLYHQ�E\� WKH� WUDGLWLRQDO�RZQHUV� WR�D�SDUWLFXODU� DUWLVW� WR�FUHDWH�D
SLFWXUH�RI� WKH�GUHDPLQJ� DQG� WKDW�ZRUN� LV� ODWHU� LQDSSURSULDWHO\� XVHG�RU� UHSURGXFHG�E\� D� WKLUG
SDUW\��WKH�DUWLVW�LV�KHOG�UHVSRQVLEOH�IRU�WKH�EUHDFK�ZKLFK�KDV�RFFXUUHG�HYHQ�LI�WKH�DUWLVW�KDG�QR
FRQWURO�RYHU�RU�NQRZOHGJH�RI�ZKDW�RFFXUUHG�

����LQ�WLPHV�SDVW�WKH�¶RIIHQGHU·�FRXOG�EH�SXW�WR�GHDWK���1RZ�RWKHU�IRUPV�RI�SXQLVKPHQW�DUH�PRUH
OLNHO\� VXFK� DV� SUHFOXVLRQ� IURP� WKH� ULJKW� WR� SDUWLFLSDWH� LQ� FHUHPRQLHV�� UHPRYDO� RI� WKH� ULJKW� WR
UHSURGXFH�SDLQWLQJV�RI�WKDW�RU�DQ\�RWKHU�VWRU\�RI�WKH�FODQ��EHLQJ�RXWFDVW�IURP�WKH�FRPPXQLW\�
RU�EHLQJ�UHTXLUHG�WR�PDNH�D�SD\PHQW�RI�PRQH\���EXW�WKH�SRVVLELOLW\�RI�VSHDULQJ�ZDV�PHQWLRQHG
E\�0U�:DQJDUUD�DV�D�FRQWLQXLQJ�VDQFWLRQ�LQ�VHULRXV�FDVHV�µ��

´����VSLULWXDO�RU�FXOWXUDO�LQWHUHVWV�DUH�DQRWKHU�PDWWHU�DOWRJHWKHU���,I�WKHVH�DUH�WR�EH�DSSURSULDWHO\
DFFRPPRGDWHG��D�GLIIHUHQW�OHJLVODWLYH�IUDPHZRUN�DOWRJHWKHU�ZRXOG�VHHP�WR�EH�QHHGHG���$SDUW�IRUP�WKH
ORQJ�RYHUGXH�HQDFWPHQW�RI�D�PRUDO�ULJKWV�UHJLPH��KRSHIXOO\�LQ�D�IRUP�ZKLFK�JRHV�EH\RQG�WKH�SUHVHQW�
VOLJKWO\� GLVDSSRLQWLQJ� SURSRVDOV��� WKHUH� DSSHDUV� WR� EH� D� VWURQJ� FDVH� HLWKHU� IRU� LPSOHPHQWLQJ� WKH� NH\
UHFRPPHQGDWLRQV� RI� WKH� ����� :RUNLQJ� 3DUW\� UHSRUW� RU� IRU� DGRSWLQJ� *ROYDQ·V� VXJJHVWLRQV� RI� DQ
H[WHQVLRQ�WR�H[LVWLQJ�ODZV�UHODWLQJ�WR�VDFUHG�VLJKWV�DQG�REMHFWV�µ��

Costs of litigation

$V�QRWHG�DERYH�LQ�UHODWLRQ�WR�WKH�&DUSHWV�&DVH��YHU\�RIWHQ�WKH�FRVWV�RI�OLWLJDWLRQ�RXWZHLJK�WKH�EHQHILWV�LQ
EULQJLQJ�DQ�DFWLRQ�� �$Q�DSSOLFDQW�PXVW�QRW�RQO\�KDYH� OHJDO� IHHV�RI�EULQJLQJ� WKHLU�RZQ�FDVH��EXW�PXVW
DOVR�ZHLJK�XS�WKH�FRVWV�RI�WKH�RWKHU�SDUW\·V�OHJDO�IHHV��VKRXOG�WKH�DFWLRQ�EH�XQVXFFHVVIXO�

������������������������������������������������
���´,QGLJHQRXV�$XVWUDOLDQV�DQG�WKH�/DZµ�&DYHQGLVK�3XEOLVKLQJ��$XVWUDOLD��3W\�/LPLWHG�HGLWHG�E\�(OOLRWW�-RKQVWRQ�4&�
0DUWLQ�+LQWRQ�DQG�'DUU\O�5LJQH\�RI�WKH�)OLQGHUV�8QLYHUVLW\�RI�6RXWK�$XVWUDOLD�SDJH����

���´,QGLJHQRXV�$XVWUDOLDQV�DQG�WKH�/DZµ�DW�SS����DQG�����&KDSWHU����´,QWHOOHFWXDO�3URSHUW\�DQG�WKH
�'UHDPLQJµ��-LOO�0F.HRXJK�DQG�$QGUHZ�6WHZDUW�



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

2IWHQ�FODLPV�IRU�,QGLJHQRXV�FRS\ULJKW�DUH�PHW�ZLWK�VWURQJ�RSSRVLWLRQ��DV�REVHUYHG�LQ�WKH�&DUSHWV�&DVH�
DV� ,QGLJHQRXV� FXOWXUDO� ZRUNV� KDV� IRU� VR� ORQJ� EHHQ� SHUFHLYHG� DV� EHLQJ� LQ� WKH� SXEOLF� GRPDLQ�� � 7KH
,QGLJHQRXV�FUHDWRU�DQG�JURXS�EHDUV�WKH�EXUGHQ�RI�SURYLGLQJ�WKDW�FRS\ULJKW�VXEVLVWV�LQ�FXOWXUDO�ZRUNV�DV
RULJLQDO�ZRUNV���(YHQ�ZKHQ�WKLV�LV�HVWDEOLVKHG�DQG�LQIULQJHPHQW�SURYHQ��WKHUH�DUH�DOVR�WKH�GLIILFXOWLHV�RI
HQIRUFLQJ�MXGJPHQWV�

:H�UHIHU�WR�RXU�UHFRPPHQGDWLRQ�IRU�D�FKHDSHU�DQG�TXLFNHU�IRUP�RI�DFFHVV�WR�WKH�&RXUWV�E\�DFFUHGLWHG
DUELWUDWRUV�DW���E��

1(e) The desirability of amending the law to provide further assistance
to copyright owners

$PHQGPHQWV�WR�&RS\ULJKW�/DZ

0DQ\�FRPPHQWDWRUV�FRQVLGHU�WKDW�FRS\ULJKW�LV�QRW�WKH�DGHTXDWH�YHKLFOH�WR�SURWHFW�$ERULJLQDO�FXOWXUH�DV
WKH�IROORZLQJ�WDEOH�LOOXVWUDWHV�

&23<5,*+7 ,1',*(1286

 (PSKDVLV�RQ�PDWHULDO�IRUP  *HQHUDOO\�RUDOO\�WUDQVPLWWHG�RU
SHUIRUPDQFH�EDVHG

 (PSKDVLV�RQ�HFRQRPLF�ULJKWV��
JHQHUDWLRQ�DQG�SURWHFWLRQ�RI�LQFRPH

 (PSKDVLV�RQ�SUHVHUYDWLRQ�DQG�FXOWXUDO
LQWHJULW\�RI�ZRUNV

 ,QGLYLGXDOO\�EDVHG���FUHDWHG�E\�LQGLYLGXDOV  6RFLDOO\�EDVHG���FUHDWHG�WKURXJK�WKH
JHQHUDWLRQV�YLD�WKH�WUDQVPLVVLRQ�SURFHVV

 ,QWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�RZQHG
E\�LQGLYLGXDO�FUHDWRUV��QRQ�,QGLJHQRXV
FROODWRUV�VXFK�DV�UHVHDUFK�FRPSDQLHV

 &RPPXQDOO\�RZQHG�EXW�RIWHQ
FXVWRGLDQV�DUH�DXWKRULVHG�WR�XVH�DQG
GLVVHPLQDWH

 ,QWHOOHFWXDO�SURSHUW\�FDQ�EH�IUHHO\
WUDQVPLWWHG�DQG�DVVLJQHG���XVXDOO\�IRU
HFRQRPLF�UHWXUQV���IRU�D�VHW�WLPH��LQ�DQ\
PHGLXP�DQG�LQ�DQ\�WHUULWRU\�

 *HQHUDOO\�QRW�WUDQVIHUDEOH�EXW
WUDQVPLVVLRQ��LI�DOORZHG��LV�EDVHG�RQ�D
VHULHV�RI�FXOWXUDO�TXDOLILFDWLRQV

 ,QWHOOHFWXDO�SURSHUW\�ULJKWV�KROGHUV�FDQ
GHFLGH�KRZ�RU�E\�ZKRP�WKH
LQIRUPDWLRQ�FDQ�EH�WUDQVPLWWHG�
WUDQVIHUUHG�RU�DVVLJQHG

 7KHUH�DUH�RIWHQ�UHVWULFWLRQV�RQ�KRZ
WUDQVPLVVLRQ�FDQ�RFFXU��SDUWLFXODUO\�LQ
UHODWLRQ�WR�VDFUHG�RU�VHFUHW�PDWHULDO

 ,QWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�JHQHUDOO\
FRPSDUWPHQWDOLVHG�LQWR�FDWHJRULHV�VXFK�DV
DUWLVWLF�ZRUNV��PXVLFDO�ZRUNV�HWF

 $Q�KROLVWLF�DSSURDFK��E\�ZKLFK�DOO�DVSHFWV
RI�,QGLJHQRXV�FXOWXUDO�ZRUNV�DUH�RIWHQ
LQWHU�UHODWHG�

5HFRJQLWLRQ�RI�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�5LJKWV



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

0DQ\�,QGLJHQRXV�SHRSOH�SUHIHU�WKH�LQFHSWLRQ�RI�D�VHSDUDWH�$FW�ZKLFK�ZLOO�SURYLGH�ULJKWV�WR�,QGLJHQRXV
&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\���6HH�2XU�&XOWXUH��2XU�)XWXUH���6XFK�ULJKWV�DUH�VXSSRUWHG�LQ�D�UDQJH�RI
LQWHUQDWLRQDO�GRFXPHQWV�LQFOXGLQJ�WKH�'UDIW�'HFODUDWLRQ�RQ�WKH�5LJKWV�RI�:RUOG�,QGLJHQRXV�3HRSOHV��

´���7KH� 'UDIW� 8QLYHUVDO� 'HFODUDWLRQ� RQ� WKH� 5LJKWV� RI� ,QGLJHQRXV� 3HRSOHV� LQGLFDWHV� WKDW
LQWHUQDWLRQDO� FRQYHQWLRQV� ZLOO� LPSLQJH� HYHQ� PRUH� LQ� WKH� IXWXUH� RQ� ,QGLJHQRXV
,QWHOOHFWXDO�3URSHUW\�5LJKWV�

¶,QGLJHQRXV�SHRSOHV�KDYH� WKH� ULJKW� WR� VSHFLDO�PHDVXUHV� IRU� SURWHFWLRQ� DV� ,QWHOOHFWXDO
3URSHUW\�� RI� WKHLU� WUDGLWLRQDO� FXOWXUDO�PDQLIHVWDWLRQV�� VXFK� DV� WKHLU� OLWHUDWXUH�� GHVLJQV�
YLVXDO� DQG� SHUIRUPLQJ� DUWV�� FXOWLJHQV�� PHGLFLQHV� DQG� NQRZOHGJH� RI� WKH� XVHIXO
SURSHUWLHV�RI�IDXQD�DQG�IORUD�·

$QG�,QGLJHQRXV�SHRSOH�VKRXOG�

¶+DYH� WKH� ULJKW� WR�RZQ��GHYHORS�� FRQWURO� DQG�XVH� WKH� ODQGV� DQG� WHUULWRULHV� DQG�RWKHU
UHVRXUFHV� ZKLFK� WKH\� KDYH� WUDGLWLRQDOO\� RZQHG� RU� RWKHUZLVH� RFFXSLHG� RU� XVHG�·µ
�DUWLFOH�������

$V�0LFKDHO�0DQVHOO�FRPPHQWV��

´:KLOH� LW� LV� WUXH� WKDW� H[LVWLQJ� ODZV� RI� FRS\ULJKW�� EUHDFK� RI� FRQILGHQFH� DQG� WUDGH
SUDFWLFH�PD\�EH�XVHIXO�WR�SURWHFW�$ERULJLQDO�DUWLVWV��WKHUH�ZLOO�EH�PDQ\�PRUH�LQVWDQFHV
RI�H[SORLWDWLRQ�RI�$ERULJLQDO�DUW�IRUPV�XQDEOH�WR�EH�SUHYHQWHG�E\�WKH�WKHVH�ODZV���7KH
FUX[�RI�WKH�SUREOHP�LV�WKH�QRQ�UHFRJQLWLRQ�RI�WKH�FROOHFWLYH�$ERULJLQDO�RZQHUVKLS�RI
WUDGLWLRQDO� DUW� IRUPV�� � 7KH� QDWLRQDO� ODZ� KDV� QHHGHG� WR� YHVW� $ERULJLQDO� FRPPXQLWLHV
ZLWK� RZQHUVKLS� ULJKWV� RYHU� WKHLU� WUDGLWLRQDO� DUW� IRUPV�� � 3URYLVLRQ� DOVR� QHHGV� WR� EH
PDGH�IRU�WKH�$ERULJLQDO�JURXS�WR�DXWKRULVH�WKH�XVH�RI�LWV�DUW�� �7KH�OHJLVODWLRQ�VKRXOG
QRW� VSHOO�RXW�KRZ� WKDW� DXWKRULW\�PD\�EH� H[HUFLVHG�� IRU� WKDW� LV� WKH� VHOI�GHWHUPLQDWLRQ
LVVXH�IRU�WKH�ORFDO�JURXS�

)LQDOO\�� D� UHIRUP� RI� WKH� ODZ� LQ� WKHVH� DUHDV� FDQ� DFW� DV� D� WXUQLQJ� SRLQW� LQ� DWWLWXGHV
WRZDUGV�WKH�YDOXH�DQG�PHDQLQJ�RI�$ERULJLQDO�FXOWXUH�DQG�KHULWDJH�� �/HJLVODWLRQ�KDV�D
WKUHH�SURQJHG�SXUSRVH�� �2QH� LV� WR� FODULI\� WKH� ULJKWV�� DQRWKHU� WR�SXQLVK�ZURQJGRHUV�
7KH�WKLUG�LV�WR�HGXFDWH�µ��

7KH�QHHG� IRU� LQGHSHQGHQW� OHJLVODWLRQ� DGGUHVVLQJ� ,QGLJHQRXV�&XOWXUDO� DQG� ,QWHOOHFWXDO� 3URSHUW\� ULJKWV
ZDV�UHFRPPHQGHG�E\�D�:RUNLQJ�3DUW\�LQWR�WKH�3URWHFWLRQ�RI�$ERULJLQDO�)RONORUH���������

¶����� 7KHUH�EH�DQ�$ERULJLQDO�)RONORUH�DFW�WR�SURWHFW�$ERULJLQDO�)RONORUH�E\�SURYLGLQJ�IRU�

������� 3URKLELWLRQV�RQ�WUDGLWLRQDO�XVHV�RI�VDFUHG�VHFUHW�PDWHULDOV�
������� 3URKLELWLRQV�RQ�GHEDVLQJ��PXWLODWLQJ�RU�GHVWUXFWLYH�XVHV�
������� 3D\PHQWV�WR�WUDGLWLRQDO�RZQHUV�RI�LWHPV�EHLQJ�XVHG�IRU�FRPPHUFLDO�SXUSRVHV�
������� $�V\VWHP�RI�FOHDUDQFHV�IRU�SURVSHFWLYH�XVHV�RI�LWHPV�RI�)RONORUH�
������� $Q�$ERULJLQDO�)RONORUH�%RDUG�WR�DGYLVH�WKH�0LQLVWHU�RQ�SROLF\�PDWWHUV�
������� $� FRPPLVVLRQHU� IRU� $ERULJLQDO� )RONORUH� WR� LVVXH� FOHDUDQFHV� DQG� QHJRWLDWH

SD\PHQWV�

������������������������������������������������
���´3URWHFWLQJ�6HFUHW�6DFUHG�'HVLJQV���,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�/DZµ�RS�VLW�DW�SDJH����
���0LFKDHO�0DQVHOO�RS�VLW�DW�SDJH����
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�� RI���

����� $PHQGPHQW�RI�WKH�&RS\ULJKW�$FW�WR�HQVXUH�WKH�FRQWLQXLQJ�IUHHGRP�RI�FXVWRPDU\�XVHV
WR�H[HUFLVH�WKHLU�FXVWRPDU\�ULJKWV�LQ�WKH�XVH�RI�LWHPV�RI�$ERULJLQDO�)RONORUH�

����� &RQWURO�RI�WKH�H[SRUWHUV�VLJQLILFDQW�LWHPV�RI�$ERULJLQDO�)RONORUH�

����� 'HWDLOHG� FRQVXOWDWLRQV� RQ� DOO� SURSRVDOV�ZLWK� UHSUHVHQWDWLYHV� RI�$ERULJLQDO� SHRSOH� DQG
FXUUHQW�XVHUV�RI�)RONORUH�PDWHULDO�·��DW�S����µ

$�5HSRUW� HQWLWOHG�2XU�&XOWXUH��2XU�)XWXUH� FRPPLVVLRQHG�E\�$76,&�DQG�$,$76,6� DOVR� VXSSRUWHG� WKH
GHYHORSPHQW�RI�QHZ�OHJLVODWLRQ�LQ�WKLV�DUHD�ZLWK�WKH�IROORZLQJ�IHDWXUHV��

• 7KH�OHJLVODWLRQ�VKRXOG�LQFOXGH�SURYLVLRQV�ZKLFK�
 

⇒ 3URKLELW�WKH�ZLOIXO�GLVWRUWLRQ�DQG�GHVWUXFWLRQ�RI�FXOWXUDO�PDWHULDO�
 

⇒ 3UHYHQW�PLVUHSUHVHQWDWLRQV�RI�WKH�VRXUFH�RI�FXOWXUDO�PDWHULDO�
 

⇒ $OORZ�SD\PHQWV�WR�,QGLJHQRXV�RZQHUV�IRU�WKH�FRPPHUFLDO�XVH�RI�WKHLU�FXOWXUDO�PDWHULDO�
 

⇒ SURYLGH�VSHFLDO�SURWHFWLRQ�IRU�VDFUHG�DQG�VHFUHW�PDWHULDOV�
 

• 7KH�OHJLVODWLRQ�VKRXOG�QRW�LQKLELW�WKH�IXUWKHU�FXOWXUDO�GHYHORSPHQW�RI�PDWHULDOV�ZLWKLQ�WKHLU
RULJLQDWLQJ�FRPPXQLWLHV��7KDW�LV��FXVWRPDU\�DQG�WUDGLWLRQDO�XVH�VKRXOG�QRW�EH�DIIHFWHG�

 

• 7KH�OHJLVODWLRQ�VKRXOG�FRQVLGHU�KRZ�LW�ZLOO�LQWHUDFW�ZLWK�H[LVWLQJ�FRS\ULJKW�DQG�LQWHOOHFWXDO
SURSHUW\�ODZV��IRU�H[DPSOH��SHUKDSV�WKH�OHJLVODWLRQ�VKRXOG�DSSO\�RQO\�WR�,QGLJHQRXV�FXOWXUDO
ZRUNV�RXWVLGH�RI�FRS\ULJKW�SHULRG�²�ZKHUH�FRS\ULJKW�GRHV�QRW�H[LVW�

 

• 7KH�OHJLVODWLRQ�VKRXOG�DOVR�FRQVLGHU�KRZ�SDVWLFKH�DQG�VW\OLVHG�´ULS�RIIVµ�RI�FXOWXUDO�PDWHULDO
VKRXOG�EH�GHDOW�ZLWK��WKDW�LV��IDOVH�DQG�PLVOHDGLQJ�SURYLVLRQV�ZKLFK�PDNH�LW�DQ�RIIHQFH�WR�PDNH
IDOVH�VWDWHPHQWV�RU�PLVOHDGLQJ�SURYLVLRQV�

 

• $�FHQWUDO�QHWZRUN�DGPLQLVWUDWLRQ�V\VWHP�VKRXOG�EH�VHW�XS�ZLWK�ORFDO��UHJLRQDO�DQG�VWDWH�RIILFHV�
7KH�RUJDQLVDWLRQ�VKRXOG�EH�DQ�,QGHSHQGHQW�,QGLJHQRXV�$XWKRULW\�PDNLQJ�XVH�RI�H[LVWLQJ
QDWLRQDO��UHJLRQDO�RU�ORFDO�DXWKRULWLHV�WR�SURYLGH�DGPLQLVWUDWLRQ�

 

• $Q�,QGLJHQRXV�&XOWXUDO�7ULEXQDO�VKRXOG�DOVR�EH�HVWDEOLVKHG�WR�PHGLDWH�GLVSXWHV��7KH�WULEXQDO
VKRXOG�EH�PDGH�XS�RI�FXVWRGLDQV��RZQHUV��VSHFLDOLVWV�LQ�,QGLJHQRXV�ODZ�DQG�FRPPXQLW\�HOGHUV�
8VH�RI�$'5�SURFHGXUHV�ZLWK�FXOWXUDOO\�VHQVLWLYH�PHGLDWRUV��7KHUH�PXVW�EH�DYHQXHV�WR�WKH
)HGHUDO�&RXUW�IRU�GHWHUPLQDWLRQV�

 

• 3ULRU�DXWKRULVDWLRQ�SURYLVLRQV�VKRXOG�EH�LQFOXGHG��EDVHG�RQ�UHVSHFW��QHJRWLDWLRQ�DQG�IUHH�DQG
LQIRUPHG�FRQVHQW�

 

• 7KHUH�VKRXOG�EH�IDLU�GHDOLQJ�SURYLVLRQV�RQO\�IRU�WUDGLWLRQDO�DQG�FXVWRPDU\�XVH��WKLV�WR�EH
GHILQHG���UHVHDUFK�DQG�VWXG\��DQG�MXGLFLDO�SURFHHGLQJV��%XW�MXGLFLDO�SURFHHGLQJV�UHODWLQJ�WR
VDFUHG�VHFUHW�PDWHULDO�VKRXOG�QRW�EH�PDGH�SXEOLF�RU�XVHG�IRU�RWKHU�SXUSRVHV��1R�LQQRFHQW
LQIULQJHPHQW�SURYLVLRQV�

 

• 7KHUH�VKRXOG�EH�D�V\VWHP�ZKLFK�DOORZ�PHPEHUV�WR�QHJRWLDWH�IHHV�DQG�FROOHFW�UR\DOWLHV��7R�WKLV
HQG��YROXQWDU\�FROOHFWLQJ�VFKHPHV�DW�WKH�UHJLRQDO�OHYHO�DUH�DGYLVHG��7KLV�PLJKW�EH�GRQH�E\�D
YROXQWDU\�V\VWHP�RI�UHJLVWHULQJ�PDWHULDO�WKDW�FDQ�EH�FRPPHUFLDOO\�XVHG�DQG�E\�LGHQWLI\LQJ�JURXSV�
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LQGLYLGXDOV�RU�RUJDQLVDWLRQV�ZKR�FDQ�DXWKRULVH�XVH��/LVWV�RI�LQDSSURSULDWH�PDWHULDO�FDQ�EH
JHQHUDWHG��WDNLQJ�LQWR�DFFRXQW�,QGLJHQRXV�VHFUHF\�ODZV�

 

• 7R�IDFLOLWDWH�DXWKRULVDWLRQ�DQG�RU�IHH�FROOHFWLRQ��,QGLJHQRXV�JURXSV�FRXOG�GHYHORS�SURWRFROV�RQ
DFFHSWDEOH�XVHV�DQG�SURKLELWHG�XVHV�

 

• 3DUWLFXODU�FRPPXQLWLHV�VKRXOG�GHFLGH�RQ�IHHV�WR�EH�FKDUJHG�DQG�KRZ�WKLV�VKRXOG�EH�FROOHFWHG�DQG
GLVWULEXWHG��7KH�7ULEXQDO�FRXOG�DFW�DV�D�JXLGH��DQG�DFW�DV�DUELWUDWRU�LI�GLVSXWHV�DULVH�

 

• 7KH�OHJLVODWLRQ�VKRXOG�DOORZ�SDUWLFXODU�JURXSV�RI�,QGLJHQRXV�SHRSOH�WR�EULQJ�FLYLO�DFWLRQV�DJDLQVW
LQIULQJHUV�RI�WKHLU�FXOWXUDO�DQG�LQWHOOHFWXDO�SURSHUW\�DQG�WR�REWDLQ�UHPHGLHV�VLPLODU�WR�WKRVH�XQGHU
H[LVWLQJ�LQWHOOHFWXDO�SURSHUW\�ODZV���)RU�H[DPSOH��GDPDJHV��DFFRXQW�RI�SURILWV��LQMXQFWLRQ�WR
UHVWUDLQ�XVH�DQG�GHOLYHU\�XS�RI�LQIULQJLQJ�PDWHULDO�

 
 
 
 

• 7KH�OHJLVODWLRQ�VKRXOG�LQFOXGH�RIIHQFHV�VXFK�DV�
 

• &ULPLQDO�VDQFWLRQV�IRU�PRUH�VHULRXV�RIIHQFHV�VXFK�DV�GHVWUXFWLRQ�DQG�VHYHUH�PXWLODWLRQ
RI�,QGLJHQRXV�VDFUHG�DQG�VHFUHW�PDWHULDO�

 

• )LQHV�IRU�EUHDFKHV�RI�FXOWXUDO�ULJKWV�
 

• &RQILGHQWLDOLW\�SURYLVLRQV�VKRXOG�VHW�RXW�ZKDW�FDQ�EH�GLVFORVHG�WR�WKH�SXEOLF�DQG�ZKDW�FDQQRW�EH�
IRU�H[DPSOH��FORVHG�WULEXQDO�KHDULQJV�

 

• 7KHUH�VKRXOG�EH�D�JUDFH�SHULRG�RI����PRQWKV�WR�DOORZ�FRPPHUFLDO�XVHUV�WR�FRPH�LQWR�OLQH�ZLWK
QHZ�DPHQGPHQWV�

 

• 7KHUH�VKRXOG�EH�H[WHQVLYH�FRQVXOWDWLRQV�ZLWK�,QGLJHQRXV�SHRSOH�FRQFHUQLQJ�WKH�LQWURGXFWLRQ�RI
DQ\�SURSRVHG�OHJLVODWLRQ���

 

&RPSDUDWLYH�86�/DZV

,Q�WKH�8QLWHG�6WDWHV�WKHUH�DUH�ODZV�UHODWLQJ�WR�WKH�PLVOHDGLQJ�DQG�GHFHSWLYH�DPEXVK�PDUNHWLQJ�SUDFWLFHV
RI�VW\OLVLQJ�,QGLJHQRXV�SURGXFWV�

´7KH� ,QGLDQ� $UWV� &UDIWV� $FW� GRHV� DZD\� ZLWK� PDQ\� SUREOHPV� SRVHG� E\� QDWLYH� VW\OH
LPDJHV�DQG�DUWHIDFWV�PDQXIDFWXUHG�E\�QRQ�,QGLJHQRXV�SHRSOHV���7KH�$PHULFDQ�PDUNHW
KDV� EHHQ� IORRGHG� ZLWK� FKHDS� $VLDQ�PDQXIDFWXUHG� ¶,QGLDQ·� FUDIWV�� � 7KH� UHPHGLDO
OHJLVODWLRQ�LV�FRQWURYHUVLDO��GUDFRQLDQ�DQG�YHU\�HIIHFWLYH�

,W� LV� XQODZIXO� WR� RIIHU� RU� GLVSOD\� IRU� VDOH� RU� VHOO� DQ\� JRRG� ZLWK� RU� ZLWKRXW� D
JRYHUQPHQW� WUDGH�PDUN�� LQ� D�PDQQHU� WKDW� IDOVHO\� VXJJHVWV� LW� LV� ,QGLDQ�SURGXFHG�� DQ
,QGLDQ�SURGXFW�� RU� WKH�SURGXFW� RI� D� SDUWLFXODU� ,QGLDQ� WULEH�RU� ,QGLDQ� DUWV� DQG� FUDIWV
RUJDQLVDWLRQ�UHVLGHQW�ZLWKLQ�WKH�8QLWHG�6WDWHV��6HFWLRQ������´

������������������������������������������������
���7HUUL�-DQNH��´7KH�3URWHFWLRQ�DQG�5HFRJQLWLRQ�RI�$XVWUDOLDQ�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�5LJKWV��$Q
RYHUYLHZ�RI�WKH�$XVWUDOLDQ�3URMHFW�2XU�FXOWXUH��2XU�)XWXUH�µ�SUHVHQWHG�WR�WKH�6\PSRVLXP�RQ�WKH�SURWHFWLRQ�RI�WUDGLWLRQDO
NQRZOHGJH�DQG�H[SUHVVLRQV�RI�,QGLJHQRXV�FXOWXUHV�LQ�WKH�3DFLILF�,VODQGV��1RXPHD��1HZ�&DOHGRQLD����������)HEUXDU\������
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�� RI���

&RS\ULJKW�3URYLVLRQV�WKDW�FDQ�EH�$FFRPPRGDWHG

+RZHYHU��LQ�WKH�DEVHQFH�RI�VXFK�OHJLVODWLRQ��DQG�HYHQ�LI�VXFK�OHJLVODWLRQ�ZHUH�WR�EH�DGRSWHG��WKHUH�PD\
EH�VRPH�PHDVXUHV�WKDW�FDQ�EH�DGRSWHG�ZLWKLQ�WKH�H[LVWLQJ�&RS\ULJKW�$FW�WR�EHWWHU�HQKDQFH�WKH�DELOLW\�RI
WKH�&RS\ULJKW�$FW�WR�PHHW�WKH�QHHGV�RI�,QGLJHQRXV�SHRSOH�

1,$$$�UHFRPPHQGV�WKDW�

• $PHQGPHQWV�WR�HQVXUH�WKDW�FXOWXUDO�KDUP�GDPDJHV�FDQ�EH�FODLPHG�
 

• 5HFRJQLWLRQ�RI�WKH�GHFLVLRQ�LQ�5�	�7�7H[WLOHV�FDVH���WKDW�,QGLJHQRXV�DUWLVW�KDV�ILGXFLDU\
GXW\�WR�FODQ�JURXS�IRU�,QGLJHQRXV�FXOWXUDO�ZRUNV�

 

• 5HFRJQLWLRQ� RI� WKH� ULJKWV� RI� ,QGLJHQRXV� FRPPXQLWLHV� WR� EULQJ� DFWLRQV� LQ� UHVSHFW� RI
LQIULQJHPHQWV�UHODWLQJ�WR�FROOHFWLYH�RZQHG�FODQ�GHVLJQV�

 

• $PHQGPHQWV�WR�PRUDO�ULJKWV�ZKLFK�LQWURGXFHG�ULJKW�RI�DWWULEXWLRQ�DQG�FXOWXUDO�LQWHJULW\
ZLOO�EHQHILW�,QGLJHQRXV�DUWLVWV�

 

• $PHQGPHQWV� WR� SHUIRUPHU·V� ULJKWV� ZKLFK� UHFRJQLVHV� FRS\ULJKW� LQ� SHUIRUPDQFH� ZRXOG
EHQHILW�,QGLJHQRXV�DUWLVWV�

 

• $FFHVV�WR�IDVW�WUDFN�DQG�ORZ�FRVW�WULEXQDOV��$UELWUDWLRQ�DQG�PHGLDWLRQ�DWWDFKHG�WR�)HGHUDO
&RXUW�ZKLFK�LQFOXGH�D�OLVW�RI�H[SHUW�ODZ\HUV�WR�GHDO�ZLWK�WKH�PDWWHUV�RXWVLGH�RI�FRXUW�

1(f) Border Seizure in Division 7 of the Copyright Act

:H�UHIHU�WR�RXU�FRPPHQWV�EHORZ�DW���J��LLL�

1(g) The effectiveness of existing institutional measures for the 
enforcement of copyright

1(g)(i) The Role and Function of the Australian Federal Police

7KH� UROH�RI�HQIRUFLQJ�FULPLQDO�SURYLVLRQV�DUH� WKH� UHVSRQVLELOLW\�RI� WKH�$XVWUDOLDQ�)HGHUDO�3ROLFH�� �7R
XWLOLVH�WKHVH�SURYLVLRQV��LW�LV�QHFHVVDU\�WR�PDNH�RXW�D�FDVH�WR�WKH�$XVWUDOLDQ�)HGHUDO�3ROLFH��$)3����2IWHQ
WKH� $)3� GR� QRW� KDYH� VSHFLDOLVW� OHJDO� H[SHUWLVH� WR� FRQVLGHU� FRS\ULJKW� LQIULQJHPHQWV� OHW� DORQH� LVVXHV
UHODWLQJ�WR�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�5LJKWV���7KH�GHFLVLRQ�RI�ZKHWKHU�WR�WDNH�DFWLRQ
E\�WKH�$)3�DOVR�WDNHV�LQWR�DFFRXQW�WKH�FRS\ULJKW�RZQHUV�DELOLW\�WR�WDNH�DFWLRQ�XQGHU�WKH�FLYLO�SURYLVLRQV
RI�WKH�&RS\ULJKW�$FW�

,Q� WKH�SDVW�1,$$$�KDV�EHHQ� DEOH� WR� OLDLVH�ZLWK�$)3�RQ�RQH�PDWWHU� WR�SURYLGH� D� UHPHG\�ZKHUH� WKH
FRS\ULJKW� ZDV� QRW� DEOH� WR� DIIRUG� FLYLO� DFWLRQ�� � $V� QRWHG� LQ�1,$$$·V� VXEPLVVLRQ� WR� WKH�6WRSSLQJ� WKH
5LSRIIV�,QTXLU\��RULJLQDO�FRS\ULJKW�ZRUNV�RI�,QGLJHQRXV�DUWLVWV��'DOH�2OLYHU��ZHUH�FRSLHG�RQ�ERRPHUDQJV



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

DQG� VROG� DW� WKH�1LWH�0DUNHWV� LQ� &DLUQV�� �:KHQ�1,$$$� FRQWDFWHG� WKH�$)3� WR� UHIHU� WKH�PDWWHU� IRU
SURVHFXWLRQ�� WKH� LQLWLDO� UHVSRQVH� RI� WKH� $)3� LQGLFDWHG� WKDW� WKH\� ZHUH� QRW� IDPLOLDU� ZLWK� QRWLRQV� RI
FRS\ULJKW�� �+RZHYHU��1,$$$�ZDV�DEOH� WR�SHUVXDGH� WKH�$)3�E\�ZD\�RI�ZULWWHQ�VXEPLVVLRQ�DV� WR� WKH
FRS\ULJKW� LQIULQJHPHQW�� � 7KH� $)3� GHFLGHG� WR� LQYHVWLJDWH� WKH� PDWWHU� DQG� WRRN� VHL]HG� WKH� LQIULQJLQJ
DUWLFOHV�IURP�VDOH���

$QRWKHU� PRUH� UHFHQW� H[DPSOH� LQYROYHG� DQ� ,QGLJHQRXV� $UW� 2UJDQLVDWLRQ� DQG� WKH� XQDXWKRULVHG
LPSRUWDWLRQ� DQG� VDOH�RI�SDSHU�PDFKH�ER[HV�ZKLFK� FRSLHG�RULJLQDO�ZRUNV�E\� ,QGLJHQRXV� DUWLVWV�� �7KH
ZRUNV�ZHUH�H[FOXVLYHO\�OLFHQVHG�WR�EH�UHSURGXFHG�RQ�SDSHU�PDFKH�ER[HV�PDGH�LQ�,QGLD��E\�DQ�RIILFLDO
OLFHQVHH�� � 8QDXWKRULVHG� DUWLFOHV� ZHUH� LPSRUWHG� DQG� VROG� LQ� $XVWUDOLD� E\� DQ� LPSRUW� FRPSDQ\�
&RPSODLQWV� ZHUH�PDGH� WR� WKH� $)3� UHTXHVWLQJ� WKDW� WKH� UHWDLOHU�� WKH� LPSRUWHU� DQG� WKH� GLVWULEXWRU� EH
SURVHFXWHG�� � 7KH� PDWWHU� LV� EHLQJ� DVVHVVHG� E\� $)3� DV� D� FRS\ULJKW� LQIULQJHPHQW� PDWWHU� LW� LV� QRW
FRQVLGHUHG�D�KLJK�SULRULW\�

$V�QRWHG� DERYH�� WKH�KLJK� FRVWV�RI� HQIRUFHPHQW�YLD� FLYLO� FRS\ULJKW� DFWLRQV�RIWHQ� DFWV� DV� D�EDUULHU� IRU
,QGLJHQRXV� DUWLVWV� LQ� HQIRUFLQJ� WKHLU� FRS\ULJKW�� 7KH� FULPLQDO� SURYLVLRQV� RI� WKH�&RS\ULJKW� $FW� RIIHU
DOWHUQDWLYH�PHDQV�RI�HQIRUFLQJ�FRS\ULJKW�IRU�,QGLJHQRXV�FUHDWRUV���+RZHYHU��WKHUH�LV�D�QHHG�IRU�JUHDWHU
OLDLVRQ�EHWZHHQ�WKH�$)3�DQG�,QGLJHQRXV�DUWLVW�JURXSV�

1(g)(ii) The relationship between enforcement Authorities and Copyright 
Owners

7KHUH�LV�D�JUHDWHU�QHHG�IRU�IRUJLQJ�UHODWLRQVKLSV�EHWZHHQ�,QGLJHQRXV�FRS\ULJKW�RZQHUV�DQG�JURXSV�DQG
HQIRUFHPHQW�DXWKRULWLHV�

1,$$$$�UHFRPPHQGV�WKDW��

• 7KH�$)3�VKRXOG�DOVR�FRQVXOW�ZLWK�,QGLJHQRXV�VSHFLDOLVW�RUJDQLVDWLRQV�VXFK�DV�1,$$$�
 

• 1,$$$� UHFRPPHQGV� WKDW� WKH� $)3� GHYHORS� UHODWLRQVKLSV� ZLWK� ,QGLJHQRXV� DUWLVWV
RUJDQLVDWLRQV�WR�GHYHORS�DQ�DZDUHQHVV�RI�WKH�LVVXHV�IRU�,QGLJHQRXV�DUWLVWV�

 

• 7KHUH� VKRXOG�EH�JUHDWHU� FRQVXOWDWLRQ�EHWZHHQ� WKH�$)3�DQG�JRYHUQPHQW� ODZ\HUV� LQ� WKH
$WWRUQH\�*HQHUDOV�'HSDUWPHQW�� *RYHUQPHQW� 6ROLFLWRU·V�2IILFH� DQG�'33� WR� LQVWUXFW� WKH
$)3�RQ�FRS\ULJKW�LVVXHV�

 

• )XUWKHU�� 1,$$$� UHFRPPHQGV� WKDW� DQ� HGXFDWLRQ� DQG� DZDUHQHVV� SURJUDP� FRQFHUQLQJ
FRS\ULJKW�DQG�,QGLJHQRXV�FXOWXUDO�LVVXHV�EH�FRQGXFWHG�LQ�WKH�$)3�

 

• ,W�LV�DOVR�UHFRPPHQGHG�WKDW�LQVWHDG�RI�,QGLJHQRXV�DUWLVWV�KDYLQJ�WR�SXW�WKH�OHJDO�FDVH�WR
WKH�$)3��WKLV�RIWHQ�LQYROYHV�KDYLQJ�WR�KDYH�D�ODZ\HU�GUDIW�WKH�OHWWHU��EHIRUH�WKH\�ZLOO�PDNH
WKH�GHFLVLRQ��1,$$$�VXJJHVWV�WKDW�WKH�$)3�LQYHVWLJDWH�HQTXLU\�YLD�SKRQH�RU�LQ�SHUVRQ�

������������������������������������������������
��1,$$$��6XEPLVVLRQ�WR�6WRSSLQJ�WKH�5LSRIIV��������DW�����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

1(g)(iii) The Role and Function of the Australian Customs Service at the border
in detecting and policing copyright Infringement

,W� VHHPV� WKDW� WKH� $XVWUDOLDQ� &XVWRPV� VHUYLFH� HLWKHU� GRHV� QRW� KDYH� WKH� OHJDO� DXWKRULW\� RU� WKH
DGPLQLVWUDWLYH�FDSDFLW\�RU�DZDUHQHVV�WR�SURWHFW�,QGLJHQRXV�DUWLVWV·�FRS\ULJKW�E\�VHL]LQJ�LQIULQJHPHQWV�DW
WKH� SRLQW� RI� HQWU\�� DV� WKH� IROORZLQJ� H[DPSOH� WDNHQ� IURP� WKH� 7RXULQJ� ([KLELWLRQ� &DWDORJXH� IURP
¶&RS\ULWHV� $ERULJLQDO� $UW� LQ� WKH� $JH� RI� UHSURGXFWLYH� 7HFKQRORJ\·�� ����� $XWKRU� 9LYLHQ� -RKQVRQ�
LOOXVWUDWHV�

´6DURQJV�ZLWK�FRSLHV�RI�RULJLQDO�SDLQWLQJV�IRU�$ERULJLQDO�DUWLVWV�SULQWHG�RQ�WKHP�KDG�EHHQ
RQ� VDOH� LQ� $XVWUDOLD� IRU� VHYHUDO� \HDUV� EHIRUH� H[DPSOHV� RI� WKH� UDQJH� ZHUH� SXUFKDVHG� DW
'DUOLQJ� +DUERXU� LQ� ����� IRU� WKH� FDVH� RI� WKH� 6WROHQ� 'HVLJQV� ([KLELWLRQ� DW� 0DFTXDULH
8QLYHUVLW\���$OO�RI�WKH�VL[�FRSLHV�IRXQG�DSSHDUHG�WR�EH�WDNHQ�IURP�WKH�VDPH�SXEOLFDWLRQ
$XVWUDOLDQ�$ERULJLQDO�$UW�� D� VRXYHQLU�ERRN�RI�$ERULJLQDO� DUW� DQG� WKH�$XVWUDOLDQ�1DWLRQDO
*DOOHU\��ZULWWHQ�E\�:DOO\�&DUXDQD��������7KH�VDURQJV�KDG�D�ODEHO�´0DGH�LQ�,QGLDµ���7KH
DUWLVW�GLG�QRW�NQRZ�RI� WKH�FRS\LQJ�DQG�FHUWDLQO\�QHYHU�JDYH�SHUPLVVLRQ��+RZHYHU� WKHUH
VHHPV�OLWWOH�WKH�DUWLVWV�FDQ�GR�WR�SUHYHQW�WKHLU�ZRUN�EHLQJ�FRSLHG�DQG�GLVWULEXWHG�LOOHJDOO\
LQ�WKLV�ZD\���,W�ZRXOG�EH�H[WUHPHO\�GLIILFXOW�WR�ILQG�WKH�,QGLDQ�SURGXFHUV�DQG�HYHQ�PRUH
GLIILFXOW� WR� WDNH� OHJDO� DFWLRQ� DJDLQVW� WKHP�� WKH� FRVW�ZRXOG� EH� YHU\� KLJK�� �+RZHYHU� OLNH
PXFK� RI� WKH�PDWHULDO�PDQXIDFWXUHG� RIIVKRUH� IRU� VDOH� LQ�$XVWUDOLDQ� WRXULVW� LQGXVWU\� WKH
VDURQJV�IRXQG�WKHLU�ZD\�EDFN�WR�VRXYHQLU�VKRSV�DQG�SODFHV�OLNH�'DUOLQJ�+DUERXU�DQG�RQ
URXWH�WKH\�PXVW�SDVV�WKURXJK�FXVWRPV�

&XVWRPV� ODZV� DUH� LQDGHTXDWH�� � 0U� 9HQ�� 5HJLRQDO� 0DQDJHU�� ,PSRUW�([SRUW� 3DWURO
0U�5LFKDUG� -DQHF]NR� DGYLVHG� LQ� D� SUHVV� UHOHDVH� WKDW� ´FXVWRPV� ZRXOG� GR� HYHU\WKLQJ
SRVVLEOH� WR� HQVXUH� WKDW� LPSRUWHG� JRRGV� XVLQJ� XQDXWKRULVHG� $ERULJLQDO� DUWZRUN� DQG
GHVLJQV�GLG�QRW�PLVOHDG�FRQVXPHUV�WKDW�WKH\�ZHUH�EX\LQJ�JHQXLQH�$ERULJLQDO�ZRUNV���,W·V
DQ�RIIHQFH�WR�LPSRUW�JRRGV�WKDW�IDOVHO\�LPSO\�FRXQWU\�RI�RULJLQ�RU�WKDW�IDOVHO\�VXJJHVW�WKH\
DUH�WKH�VXEMHFW�RI�DQ�H[LVWLQJ�FRS\ULJKW�WUDGH�PDUN�RU�SULYLOHJH���7KH�SHQDOW\�IRU�LPSRUWLQJ
VXFK�JRRGV�LV��������SOXV�WKH�ORVV�RI�WKH�LPSRUWHG�JRRGV�µ��

1,$$$� UHFRPPHQGV� WKDW� &XVWRPV� LOOHJDO� LPSRUWDWLRQ� SHQDOWLHV� EH� LQFUHDVHG� DQG� WKDW
&XVWRPV�2IILFHUV� DUH� HGXFDWHG� DQG� LQIRUPHG� LQ� UHVSHFW� WR� LOOHJDO� LPSRUWDWLRQ�RI� DUWLVWLF� DQG
,QGLJHQRXV�FXOWXUDO�DQG�DUWLVWLF�ZRUNV�

1(g)(iv) Coordination of Copyright Enforcement

$V�QRWHG�DERYH��1,$$$�KDV�EHHQ�LQVWUXPHQWDO�LQ�FRRUGLQDWLQJ�FDVHV�DQG�DGYLVHV�IRU�,QGLJHQRXV�DUWLVWV
WR� HQIRUFH� WKHLU� FRS\ULJKWV� DQG� WR� JHQHUDOO\� H[WHQG� WKH� DSSOLFDWLRQ� RI� ODZV� WR� WKH� SURWHFWLRQ� RI
,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�5LJKWV�

7KHUH�LV�JUHDWHU�VFRSH�IRU�FRRUGLQDWLRQ�RI�FRS\ULJKW�HQIRUFHPHQW�LQ�WKLV�DUHD�LQFOXGLQJ��

⇒ UXQQLQJ�RI�WHVW�FDVHV�
 

⇒ FRRUGLQDWLRQ� RI� DSSURSULDWH� FRQVHQW� SURFHGXUHV� DQG� GHYHORSPHQW� RI� SURWRFROV� IRU� XVH� RI
,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�

 

⇒ UHJLRQDO��ORFDO�DQG�VWDWH�OHYHOV�RI�LQIUDVWUXFWXUHV�WR�VXSSRUW�FRS\ULJKW�HQIRUFHPHQW�
 

⇒ LQWHUQHW�VHUYLFHV�OLQNLQJ�,QGLJHQRXV�RUJDQLVDWLRQV�ERWK�QDWLRQDOO\�DQG�LQWHUQDWLRQDOO\�

������������������������������������������������
��´&RS\ULJKWV�$ERULJLQDO�$UW�LQ�WKH�$JH�RI�5HSURGXFWLYH�7HFKQRORJLHVµ��9LYLHQ�-RKQVRQ�RS�VLW�SDJH����



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

 

Conclusion

1,$$$� VXEPLWV� WKDW� LWV� UHFRPPHQGDWLRQV� DSSO\� LQ� PDQ\� FDVHV� HTXDOO\� WR� DOO� $UWLVWV� SUDFWLVLQJ� LQ
$XVWUDOLD��:KHUH�RXU�UHFRPPHQGDWLRQV�DUH�VSHFLILF�WR�,QGLJHQRXV�$UWLVWV�1,$$$�VXEPLWV�WKDW�WKLV�FDQ
EH�GHDOW�ZLWK�E\�D�PRUH�JHQHUDO�UHIRUP�FRYHULQJ�,QGLJHQRXV�&XOWXUDO�DQG�,QWHOOHFWXDO�3URSHUW\�ZLWKLQ
ZKLFK�SDUWLFXODU�DPHQGPHQW�WR�WKH�&RS\ULJKW�$FW�FDQ�EH�LQIRUPHG�

Executive Summary of NIAAAís Recommendations

�� 1,$$$� UHFRPPHQGV� WKDW� D� ZLGHU� VXUYH\� EH� FRQGXFWHG� ZKLFK� DLPV� WR� HVWLPDWH� WKH
H[WHQW�RI�FRS\ULJKW�LQIULQJHPHQWV�WR�,QGLJHQRXV�FUHDWRUV�

�� 1,$$$� UHFRPPHQGV� WKDW� WKH� &RS\ULJKW� $FW� KDYH� VWURQJHU� GHWHUUHQFH�SHQDOW\
SURYLVLRQV�WR�EH�VXSSRUWHG�E\�FRPSOHPHQWDU\�SURYLVLRQV�LQ�WKH�&RPPRQZHDOWK�&ULPHV
$FW� DQG� D� VHSDUDWH� $FW� GHDOLQJ� ZLWK� LQIULQJHPHQW� LQFOXGLQJ� ,QGLJHQRXV� FXOWXUDO
LQIULQJHPHQW�

�� 1,$$$� UHFRPPHQGV� WKDW� WKH�&RS\ULJKW�$FW�KDYH� DGGHG� IXUWKHU� UHPHGLHV�RI� DSRORJ\�
VWDWXWRU\� UHFRJQLWLRQ� RI� GDPDJHV� IRU� FXOWXUDO� KDUP� DQG� WKH� &RS\ULJKW� $FW� DQG�RU
&ULPHV�$FW�KDYH�SURYLVLRQ�IRU�FRPSXOVRU\�HGXFDWLRQ�SURFHVVHV�DQG�SODLQWLII�GHIHQGDQW
PHHWLQJ�SURYLVLRQV�VLPLODU�WR�WKH�YLFWLPV�DQG�RIIHQGHUV�SURFHGXUHV�UHFHQWO\�LQWURGXFHG
LQ�WKH�16:�&ULPLQDO�/DZ�

�� 1,$$$�UHFRPPHQGV�WKDW�WKH�ILGXFLDU\�REOLJDWLRQ�RI�FXVWRGLDQV�DQG�WKH�HTXLWDEOH�ULJKWV
RI� WKH� EHQHILFLDU\� PHPEHUV� RI� � FXVWRGLDQV·� FODQV� EH� VWDWXWRULO\� UHFRJQLVHG� HLWKHU� E\
VSHFLILF�DPHQGPHQW�WR�WKH�&RS\ULJKW�$FW�RU�E\�RWKHU�OHJLVODWLRQ�

�� 1,$$$�UHFRPPHQGV�WKDW�,QGLJHQRXV�DUWLVWLF�FXOWXUDO�SUDFWLFHV�DQG�WKH�ULJKWV�LQ�VXFK
ZRUNV�EH�UHFRJQLVHG�DV�D�FRQFXUUHQW�1DWLYH�7LWOH�ULJKW�

�� 1,$$$� UHFRPPHQGV� KDUVKHU� LQIULQJHPHQW� SHQDOWLHV� ZLWK� IXUWKHU� FRPPXQLW\� DQG
LQGXVWU\�DZDUHQHVV�RI�VDPH�

�� 1,$$$� UHFRPPHQGV� WKDW� WKHUH� EH� VWDWXWRU\� UHFRJQLWLRQ� RI� ,QGLJHQRXV� VW\OHV��PRWLIV
ZLWK�SHQDOWLHV�IRU�WKHLU�LQIULQJHPHQW�

�� 1,$$$�UHFRPPHQGV�WKDW�WKH�&RS\ULJKW�$FW�EH�DPHQGHG�WR�DOORZ�WKH�&RS\ULJKW�RZQHU
DFFHVV�WR�RWKHU�UHPHGLHV�HJ��ULJKW�RI�UHWUDFWLRQ��OHWWHUV�RI�DSRORJ\�DQG�ULJKW�RI�WKH
FRS\ULJKW�RZQHU�WR�H[SODLQ�FXOWXUDO�VLJQLILFDQFH�RI�ZRUN�DQG�LPSDFW�RI�LQIULQJHPHQW�RQ
FXOWXUH�

�� 1,$$$�UHFRPPHQGV�

• 5HFRJQLWLRQ� RI� WKH� GHFLVLRQ� LQ� 5� 	� 7� 7H[WLOHV� FDVH� �� WKDW� ,QGLJHQRXV� DUWLVWV� KDYH� D
ILGXFLDU\�GXW\�WR�FODQ�JURXSV�IRU�,QGLJHQRXV�FXOWXUDO�ZRUNV�

 

• $PHQGPHQWV�WR�PRUDO�ULJKWV�ZKLFK�LQWURGXFHG�ULJKW�RI�DWWULEXWLRQ�DQG�FXOWXUDO�LQWHJULW\
ZLOO�EHQHILW�,QGLJHQRXV�DUWLVWV�

 



�6XEPLVVLRQ�WR�,QTXLU\�LQWR�WKH�(QIRUFHPHQW�RI�&RS\ULJKW 1DWLRQDO�,QGLJHQRXV�$UWV�$GYRFDF\�$VVRFLDWLRQ�,QF�

�� RI���

• $PHQGPHQWV�WR�SHUIRUPHU·V�ULJKWV�ZKLFK�UHFRJQLVHV�FRS\ULJKW�LQ�SHUIRUPDQFHV
 

• $FFHVV�WR�IDVW�WUDFN�DQG�ORZ�FRVW�WULEXQDOV��$UELWUDWLRQ�DQG�PHGLDWLRQ�DWWDFKHG�WR�)HGHUDO
&RXUW�ZKLFK�LQFOXGH�D�OLVW�RI�H[SHUW�ODZ\HUV�WR�GHDO�ZLWK�WKH�PDWWHUV�RXWVLGH�RI�FRXUW�

��� 1,$$$$�UHFRPPHQGV�WKDW��

• 7KH�$)3�VKRXOG�DOVR�FRQVXOW�ZLWK�,QGLJHQRXV�VSHFLDOLVW�RUJDQLVDWLRQV�VXFK�DV�1,$$$�
 

• 7KH� $)3� GHYHORS� UHODWLRQVKLSV� ZLWK� ,QGLJHQRXV� DUWLVWV� RUJDQLVDWLRQV� WR� GHYHORS� DQ
DZDUHQHVV�RI�WKH�LVVXHV�IRU�,QGLJHQRXV�DUWLVWV�

 

• 7KHUH� VKRXOG�EH�JUHDWHU� FRQVXOWDWLRQ�EHWZHHQ� WKH�$)3�DQG�JRYHUQPHQW� ODZ\HUV� LQ� WKH
$WWRUQH\�*HQHUDOV�'HSDUWPHQW�� *RYHUQPHQW� 6ROLFLWRU·V�2IILFH� DQG�'33� WR� LQVWUXFW� WKH
$)3�RQ�FRS\ULJKW�LVVXHV�

 

• $Q� HGXFDWLRQ� DQG� DZDUHQHVV� SURJUDP� FRQFHUQLQJ� FRS\ULJKW� DQG� ,QGLJHQRXV� FXOWXUDO
LVVXHV�EH�FRQGXFWHG�LQ�WKH�$)3�

 

• LQVWHDG�RI�,QGLJHQRXV�DUWLVWV�KDYLQJ�WR�SXW�WKH�OHJDO�FDVH�WR�WKH�$)3��WKLV�RIWHQ�LQYROYHV
KDYLQJ� WR� KDYH� D� ODZ\HU� GUDIW� WKH� OHWWHU�� EHIRUH� WKH\� ZLOO� PDNH� WKH� GHFLVLRQ�� 1,$$$
VXJJHVWV�WKDW�WKH�$)3�LQYHVWLJDWH�HQTXLU\�YLD�SKRQH�RU�LQ�SHUVRQ�

��� 1,$$$�UHFRPPHQGV�WKDW�&XVWRPV�LOOHJDO� LPSRUWDWLRQ�SHQDOWLHV�EH� LQFUHDVHG�DQG�WKDW
&XVWRPV�2IILFHUV�DUH�HGXFDWHG�DQG�LQIRUPHG�LQ�UHVSHFW�WR�LOOHJDO�LPSRUWDWLRQ�RI�DUWLVWLF
DQG�,QGLJHQRXV�FXOWXUDO�DQG�DUWLVWLF�ZRUNV�


