The Parliament of the Commonwealth of Australia

In the Wake of Disasters

Volume One: The operation of the insurance industry during
disaster events

House of Representatives
Standing Committee on Social Policy and Legal Affairs

February 2012
Canberra




© Commonwealth of Australia 2012

ISBN 978-0-642-79619-6 (Printed version)

ISBN 978-0-642-79620-2 (HTML version)

This work is licensed under the Creative Commons Attribution-NonCommercial-
NoDerivs 3.0 Australia License.

(@0l

The details of this licence are available on the Creative Commons website:
http:/ /creativecommons.org/licenses/by-nc-nd/3.0/au/.

Image of banana plantation destroyed by cyclone courtesy of ThinkStock. Other
images supplied by Mr Perrett, Mrs Moylan and Dr Stone.


http://creativecommons.org/licenses/by-nc-nd/3.0/au/

Contents

FOTBWOI ...ttt vii
Membership of the COMMILIEE .........c.cvirrreeeeee s X
TEIMS Of TEIBIENCE ....e vttt Xi
List of acronyms and abbreViations ............cccciiiiiiiiiiiisiis s Xiii
List Of rECOMMENTALIONS ........ovivieieieieie bbb XV

THE REPORT

L INEFOTUCTION ..ot 1
PUIPOSE OF INQUITY <ottt 2
SCOPE OF INQUITY .t 4
Relevant reviews and INQUITIES ........c.cceiiicicccceeee s 6
Australian Securities and Investments CommisSioN REPOIS ...........ccceereeeeieeiereereieieiereennns 6
Queensland Floods CommiSSIoN Of INQUINY......c.ceiiiiiiniiisssss s 6
Natural Disaster Insurance Review: Inquiry into flood insurance and related matters................. 7
CONAUCE OF tNE INQUITY ...ttt 10
SErUCTUIE OF the TEPOIT ... 11

2 The general insurance industry in Australia........ccccoovvvvvceieieninssseeens 13
Background to the general inSUrance iNAUSEIY ..........ccceiiniicnnceee e 13
ReguIatory framEWOIK ..o e 15
CONITACE TAW ..ottt 16
GOVEINMENE DOTIES .......vviieiie ettt 16
INSUrance CoUNCIl Of AUSETANIAL .........c.orriireieiririe s 20

Financial OmBUASIMAN SEIVICE .....ueeeeeee oottt ettt ee et et e e see et e e e st et eeeeseeeneeneeanes 20



v

General INSurance Code Of PraCICE .......oooveeeeeeeeeeeeeee et s e s 23
ADOUL TNE COUR ...ttt ettt e et e e et e et et e eee et e e e et et esnenneeeeeneeeneenneaneas 23
Proposed amendmENTS .........cvcviviviirieirieieieee ettt 25
Monitoring and enforcement Of the COUE .........cccveiiiiii s 26
BT O O IV EINESS ...ttt ettt et e e e e et e et e et e et et e e te e st eateeeeeeeeeeereeteenteentteneteneeaereantenreares 30
COMIMITEEE COMIMEBNT. ...ttt ettt et e et et e et e et e e e e et et e ate et eeeeete et eseeaeeeeeeneeanes 34
LACK Of CONSUMET GWATENESS ......eovveeeee e eeeeee et e et e et e et eeeeseeeseeseesteeneeenneenneens 37
[INSUFANCE CONTIACTS ..evvieitieeitree ettt e st e et et e st e st e s sbeeesabe e s besasbaeesabeeesbbeesseeesnbesesrbessnbeesnres 37
PONICY COVEIAQE ... ..euiviiiiit ittt e ettt bbbt b et n et 39
UNGBIINSUIANCE ... ettt ettt e et e et e et e st e st e ee e es e eeeeeeeeseeeseeeseeeseeesneessesteenseenneesneennees 42
COMMIEEEE COMIMENT ...ttt ettt e et e et e et et e ereene et e neeere e e areereeeneaneeeeseeaneeneenneanes 43
Consumer awareness of rights in making a Claim ... 46
COMMITEEE COMIMEBNT. ...ttt et e et e et e et et e et e et e e e e et et e are et eeneane et enneaneeneeneeanes 50
Lack Of CONSUMEr ProteCHIONS......ccvoviviviieieceeiee s 51
Claims NANAIING PIrOCESS.......ciiiiiiiiiits s n s 52
Delays in ProCesSING CIAIMS ........cvoviveiieieeieieeee e enes 54
TRIrd-Party ASSESSMENLS ........ccuiuererererereeeeee ettt sttt a bbb er e eas 57
Independence and accuracy of third-party 8SSESSMENES ........cccvrriirerinieeerr s 60
LACK OF INFOIMALION ...ttt ettt e et et e et e et e e e e et eeeeeee et e neeanes 64
Difficulties With COMMUNICALION .....c.veeee ettt ettt e et et e e et et e e ee e e e neeeeeanes 65
AACCESS 10 AOCUMEBNES .. eeee et et e et e et e eee et e e et eeteeseeeseeesseessseasseesseessessneesseasseesseeseeseeeseeseens 68
COMIMITEEE COMIMEBNT. ...ttt et ee et et et e et et e et e et et e s e ete et e eeeerteeneeee et eseeeeneneeneeeens 70
Dispute reSOlUtION PrOCESSES........cccviiiiiiirisisie e 73
Internal diSPUte rESOIULION .......c.cvcveviieicicceeccce e 74
ConSUMET AWAIENESS OF IDR ...ttt ettt ettt e e st e st e sttt et et e ereesteesreesreeseennnesnnes 74
TIMIIINESS . ettt ettt et et e e ettt e e et e eeteeeteeeeeaeeeaeeeateeseeeseeenseeanseaateesteeseeeneeneeenneennneas 76
B IV NS .. ..ttt ettt ettt e ettt et et e et e et e ettt et ene et et eneanes 77
COMMUEEEE COMIMENT ...ttt ettt ee et et e et e et et e et e eeeeeeseeeeeeeseseeeneeeeeeeeeseneeeeeeneeneeanes 80
External diSpute reSOIULION ..........cceueieieecccccceeee s 80

DULY OF INSUEIS c..vvvte sttt en s 81



Barriers to participation in EDR ..........cccociiiiiicccieieie s 83
IMPACE O [QAI QI .........eeeecc s 85
Effectiveness Of diSPULE ESOIULION ..........cvurerriiieieeecee s 89
COMMIIEE COMMENE.......iviiiiieiiieie ettt 90
7 RECOMMENALIONS ......vviiiieeiee e 91
[NSUFANCE CONTIACTS ...ttt 92
STANAAIT COVET ...ttt 93
Standard definition Of 00U ..........coeirerree s 94
UNFAIN CONTACES TBIMS ..o 95
Claims-NandliNg PrOCESS. ...t 96
MaNAGING AISPULES........cviviiciisieisiss et b bbb s s es s s enes 101
Topics for further INVESTIGAtioN ... 104
PrEMIUM INCIBASES ....vveeeiiiiesisis ettt bbbt 104
EMOLIONAI IMPACT.......cecveieiiiiee bt 107

APPENDICES

Appendix A—List Of SUDMISSIONS........ccccoviiiiiiiiiiiic s 109
Appendix B—List of witnesses appearing at public hearings and community forums.. 113
Appendix C—LiSt Of EXNIDITS .......c.ciiiiieiicc e 125
APPENTIX D—SUIVEY FESUILS .....cveveiiririiiiicieieit s 127

TEXTBOXES

Box 1.0 Disaster events devastate VICHMS.........cccvvminieee s 3
Box 3.0 WHEE COUR? ...t 34
Box 4.0 Mixed experiences in Western AUSEralia.........ccoceeeeeeerirnninnneeee e 45
Box 4.1 SENG TOF IESS ... s 49
Box 5.0 Claims processing—'another hurdle t0 JUMP'..........ccoeerececeeeeceeeeeeenn 53
Box 5.1 Third-party expert reports a poor excuse for delays..........cccovvvrrrnrssennnns 59
Box 5.2 ‘I was ignored, fobbed off and lied t0'..........ccvvereirricer 66
Box 6.0 Prth HillS fIT@S ... s 76

Box 6.1 Victoria floods—inequity and frustration for rural residents...........c.cocovvvririnee. 85



vi




Foreword

Australia is a country of fires, floods, cyclones and other extreme weather events.
Recent natural catastrophes have revealed a number of gaps in consumer
protection when it comes to general insurance. The mass lodgement of business,
home and contents insurance claims in the wake of multiple natural disasters that
have hit Australia in recent years showed up these consumer protection gaps in
stark detail.

Claimants had nowhere to turn and no means of redress when they were unable
to have their insurance claims resolved in a timely manner. Victims of extreme
weather events all over Australia faced unacceptable delays in the assessment of
their claims; misunderstandings about the scope and extent of their polices; a lack
of information or communication from insurers; discrepancies or inaccuracies in
damage assessments or third-party expert reports; and token efforts at dispute
resolution. Those who tried to assert their rights in the labyrinth of the claims
process found themselves on the wrong side of a power imbalance.

The Committee understands that the events of the past years presented an
unprecedented workload on the insurance industry. However, policyholders do
not agree to forego the benefits of their policy in the event of a natural catastrophe.
In fact, it is precisely at those times that they are in greatest need of their insurance
policy. The insurance industry needs to plan and resource itself effectively so that
it can deliver to its customers in times of need.

The Committee concluded that consumer protections need to be increased,
particularly in the claims-handling process. The best way to do this is to remove
the legislative exemptions that the insurance industry currently enjoys, and bridge
the gaps in consumer protection. I urge governments and the insurance industry
to implement these recommendations with the utmost speed so that policyholders
can have peace of mind for future, inevitable natural disasters.

Mr Graham Perrett MP
Chair
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Terms of reference

To inquire and report on the insurance industry's response to the 2010/2011
extreme weather events around Australia, specifically examining:

m The claims processing arrangements:

a. Information - whether consumers were given accurate and useful information
by insurers about their right to make a claim, if they made a claim, the progress of
that claim and their right to external dispute resolution.

b. Timeframes - The time taken to process claims by the insurance industry and
whether these timeframes were reasonable (by event and region).

c. External parties - The engagement of third party experts and external
consultants by the industry, including hydrologists and law firms, and the impact
of these external parties on claims processing.

d. Internal Dispute Resolution (IDR) - Whether industry IDR processes were
effective and undertaken in a timely manner.

e. Code of Practice - The effectiveness of the insurance industry’s Code of Practice.

m The conduct of external dispute resolution processes for claims arising
from the 2010/2011 extreme weather events, including:

a. The effectiveness of dispute resolution within the Financial Ombudsman
Service.

b. Barriers to participation in external dispute resolution for consumers.

c. The impact of free legal advice on people’s access to external dispute resolution
(including assistance provided by Legal Aid services and community legal
centres).

» Any other matters impacting on insurance claims processing arising
from the 2010/2011 extreme weather events.
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List of acronyms and abbreviations

ACCC

APRA
ASIC

ASIC Act

CILS

Corporations Act
Cr

Cth

EDR

Flood Commission
FOS

IAG

ICA

IDR

ILS

Australian Competition and Consumer
Commission

Australian Prudential Regulation Authority
Australian Securities and Investments Commission

Australian Securities and Investments Commission Act
2001 (Cth)

Collaborative Insurance Law Service
Corporations Act 2001 (Cth)

Councillor

Commonwealth

External Dispute Resolution

Queensland Floods Commission of Inquiry
Financial Ombudsman Service

Insurance Australia Group

Insurance Council of Australia

Internal Dispute Resolution

Insurance Law Service

Insurance Contracts Act Insurance Contracts Act 1984 (Cth)
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LAQ Legal Aid Queensland

NDIR Natural Disaster Insurance Review
NIBA National Insurance Brokers Association
NSW New South Wales

PDS Product Disclosure Statement

RG Regulatory Guide

The Code The General Insurance Code of Practice

VLAF Victorian Legal Assistance Forum



List of recommendations

Recommendation 1

The Committee recommends that the Australian Government amend the
Insurance Contracts Act 1984 (Cth) to make it obligatory that insurers offer
to consumers the option of a general insurance policy that conforms to
Standard Cover, as prescribed in the Insurance Contracts Regulations
1985 (Cth), from 1 July 2012, so that all insurers carry a product that
provides full replacement in the event of total loss and cover for damages
resulting from flood.

Recommendation 2

The Committee recommends that the Australian Government amend the
Insurance Contracts Act 1984 (Cth) so that from 1 July 2012 any derogation
from Standard Cover is required to be communicated to policyholders as
a departure from ideal standards:

B in clearly understood terms and separately from the policy or the
Product Disclosure Statement;

B with specific reference to the fact that the policy derogates from
Standard Cover; and

B with specific reference to the manner in which the policy
derogates from Standard Cover.

Recommendation 3

The Committee recommends that the Australian Parliament pass the
Insurance Contracts Amendment Bill 2011 and ensure its enactment by

1 July 2012. The Committee further recommends that the standard
definition of ‘flood” be included in the definition of Standard Cover in the
Insurance Contracts Regulations 1985.
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Recommendation 4

The Committee recommends that the Australian Government introduce
legislative changes required to remove the exemption for general insurers
to unfair contract terms laws, and ensure its enactment by the end of
2012.

Recommendation 5

The Committee recommends that the Australian Government work with
the Insurance Council of Australia to make the following amendments to
the General Insurance Code of Practice by 1 July 2012:

B remove the clauses that set aside the Code standards in times of
disasters;

B require insurers to refrain from advising policyholders against
making a claim under their insurance policy, and incorporate a ‘right
to claim” so that policyholders who contact their insurer about their
eligibility to make a claim are offered the opportunity to lodge a claim
and have it assessed fully;

B ensure that a full explanation of the claims-handling process,
including the right to escalate decisions to internal dispute and external
dispute resolution systems, is given when policyholders lodge a claim;

B ensure that an acknowledgement of the claims lodgement, contact
details of the claims officer, and expected timeframes for the claims-
handling process are provided to policyholders in writing;

B require that copies of external expert reports used in the
determination of a claim to be provided to claimants within 10 days of
request; and

B introduce the following minimum standards for claims handling
in times of exceptional circumstances such as declared disasters:

= a timeframe for informing claimants of the progress of the claim;

= a timeframe for advising claimants if an external expert has been
appointed;

= assurance that external experts are fully qualified to undertake
assessments;

= an undertaking to provide claimants with information about the
qualifications, employer, and role of external experts that are
appointed to assist with their claim;
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= amaximum timeframe of 12 weeks for external experts to
provide reports;

= amaximum timeframe for accepting or denying a claim;
= a timeframe for responding to requests for information;

= an undertaking to communicate all decisions about insurance
claims to the claimant in writing with clear and explicit reasons
relating to their particular claim; and

= a timeframe for informing claimants of the progress of their
complaint or dispute.

Recommendation 6

The Committee recommends that the Australian Securities and
Investments Commission amend Regulatory Guideline 139 by 1 July 2012
to require the Financial Ombudsman Service to report regularly to the
Australian Securities and Investments Commission and also to make

public:

B the names of insurance companies that have breached the Code or
are involved in systemic issues, and the types of breach; and

B the annual number of internal dispute resolution and external
dispute resolution cases for each insurance company.

Further, the Committee recommends that, following declared disaster
events, the Financial Ombudsman Service should be required to provide
a report to the Australian Securities and Investments Commission on
breaches and dispute resolutions specific to the disaster area.

Recommendation 7

The Committee recommends that the Australian Government empower
the Australian Securities and Investments Commission to regulate claims
handling and settlement of financial service providers. This can be
achieved by the Treasurer introducing legislation by 1 July 2012 to give
effect to the measures contained in Schedule 1, Part 1 of the lapsed
Insurance Contracts Amendment Bill 2010, so that breaches of the duty of
utmost good faith in relation to claims handling constitute a breach of the
Insurance Contracts Act.

This would enable the Australian Securities and Investments
Commission to:

B monitor and regulate claims handling and settlement processes;
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B impose sanctions on insurance companies, under Australian
Financial Services Licence remedies, on behalf of consumers; and

B negate the current exemption of claims handling and settlement
from the definition of financial services for the purpose of the
Corporations Act 2001.

Recommendation 8

The Committee recommends that the Australian Government introduce
legislation by 1 March 2013 to make adherence to the General Insurance
Code of Practice a compulsory requirement for all general insurers.

Recommendation 9

The Committee recommends that the Australian Securities and
Investments Commission amend Regulatory Guideline 165 to:

B require general insurers to provide clear and comprehensive
information about both Internal Dispute Resolution and External
Dispute Resolution to clients at time of claim lodgement;

B require general insurers to provide information to clients at the
time of claim lodgement on the right to seek from Financial
Ombudsman Service an independent external expert report (such as a
hydrology report);

B prohibit general insurers from commenting to policyholders on
the merits of a dispute;

B prescribe an Internal Dispute Resolution model which avoids
multi-tiered components; and

B automatically escalate a claim that has not been settled within four
months to an internal dispute should the General Insurance Code of
Practice amendment to this end not be implemented.

Recommendation 10

The Committee recommends that the Australian Government and
relevant State and territory governments jointly allocate additional and
continuing funding in the 2012-13 budget to the Insurance Law Service
for the mobilisation of a temporary physical presence in areas of need
following natural disasters.

The service should be available to all persons in an affected disaster area
and not subject to means-testing.
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Recommendation 11

The Committee recommends that the Australian Government allocate
additional and continuing funding in the 2012-2013 budget to the
Insurance Law Service to establish a consumer advisory position at the
Financial Services Ombudsman. The position should be co-funded by the
Insurance Law Service and the insurance industry.

Recommendation 12

The Committee recommends that the Australian Government investigate
ways to reduce the cost of calling 1300 numbers from mobile telephones
in areas of natural disasters.

Recommendation 13

The Committee recommends that the Minister for Financial Services and
Superannuation immediately establish a joint industry-Government
action group to address evidence of the rising costs and market failure of
insurance premiums across Australia.
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