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Thank you for the opportunity to provide comments @8 both the PID Bill and the CA Bill.

Blueprint for Free Speech (Blueprint) unequivocally supports the PID Bill for the reasons set out
below with the qualifications as provided.
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mentation of the Dreyfus Committee Report

reyfus Report clearly provides that whistleblower protection legislation is needed for the
port sets out a series of recommendations for such legislation.
ithout repeating each recommendation verbatim, Blueprint relies on table provided with Professor
AJ Brown’s submission to this committee dated 30 November 2012, which sets out how the PID Bill
is wholly congruent with the recommendations of the Dreyfus Committee.

Importantly, Blueprint stresses that the implementation of the following recommendations of the
Dreyfus Committee by the PID Bill is critical to whistleblower protection legislation:

(a) Recommendation 3, which extends the definition of a person who can make a public
interest disclosure from Australian Public Service (APS) employees to contractors engaged
by the commonwealth public sector, employees of those contractors, members of the
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Australian Defence Forces, the Australian Federal Police, parliamentary staff, former
employees of the APS and anonymous persons likely to be in one of the above categories.
This ensures disclosure of all disclosable conduct in the public interest. This
recommendation is implemented by Clauses 10 and 11 of the PID Bill;

(b) Recommendation 7, that the subject matter for disclosure include illegal activity,
maladministration, breach of public trust, scientific misconduct, wastage of public funds,

action against a person making a public interest disclosure. This is implemented by the
definition of disclosable conduct in Clause 9 of the PID Bill;
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. This is implemented by sections 40-45 of
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do not go far enough and qualifies its support of these sections below.

rtance of effective compensation provisions

e introduction of effective compensation provisions for whistleblowers
ime aimed at protecting a whistleblower against reprisal for
erest.

A whistleblower may take on serious risk to their financial position, reputation and personal safety
when disclosing wrongdoing in the public interest. After making a disclosure, a whistleblower may
be subject to reprisal from their employer, fellow employees or another person as a result of that
disclosure. Accordingly, it is appropriate to have not simply protective measures for that
whistleblower, but also to allow for effective compensatory remedies to return them to a position
they would otherwise have been in but for the making of the disclosure and any resulting reprisal
taken against them.
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The PID Bill and the CA Bill allow a whistleblower, who has been unfairly dismissed or has had
detrimental action taken against them, access to the compensation provisions triggered by Part 3-1
(Adverse Action) and Part 3-2 (Unfair Dismissal) of the FWA. By amending the definition of
workplace law in the FWA, a whistleblower has standing in Fair Work Australia, the Federal Court or
the Federal Magistrates’ Court to seek effective and uncapped compensation. This is congruent
with the Dreyfus Report’s recommendations and essentially mirrors the largely successful system in

Additionally, the ability to seek compensation under the FWA provisions has two important cost
implications for a whistleblower. Firstly, it allows a whistleblower to bring an action in Fair Work
which is less formal forum with less evidentiary rulesgand other administrative
for a whistlgBlower applicant. Consequently, it creates a much'less expensive m
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that a whistleblower has the option to disclose wrongdoing in the public interest to third parties and
the media if it is inappropriate to do so through internal channels.

ation 21 of the Dreyfus Report and part 5 of the PID Bill set out the circumstances in
i make a public interest disclosure to a third party (outside of the
oversight bodies). Blueprint considers that the external provisions do
istleblower to go to the media for two reasons.

First, the time restrictions on allowing an external disclosure do not reflect the necessary immediacy
in some circumstances of public interest disclosure. Blueprint notes with approval the submission of
the Commonwealth and Public Sector Union at page 6 “The Bill does not however deal with the
possibility of third party disclosures where there is a threat of immediate serious harm to public
health and safety. This is a deficiency in the Bill and should be reconsidered.” Importantly, the
legislation should be as clear as possible and empower a whistleblower acting in good faith to make
a public interest disclosure in a manner to which they see fit. This means that if the whistleblower
thinks it appropriate or necessary in whatever circumstances to disclose to a third party then they
should be afforded the protections of the Bill. The current draft, whilst it should encourage internal
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disclosure in the first instance, should create no practical barrier to a whistleblower seeking
protections under the Bill where they believe it is necessary to disclose to a third party at first
instance.

Recommendation: clause 31 of the PID Bill be amended to include a clause 31(3) “this Part
also applies if a public official honestly believes on reasonable grounds that a failure to

Second, the PID Bill does not expressly allow for disclosure to members of parliament.
diitarians hav@ihistorically been an important recipient for publig, interest disclosures and
this shollll be reflect@@ in the Bill. As Bronwyn Bishop MP noted in the™irst public hearin@ifor the
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is a real need for a remedy for a particular constitd@nt that | have. As (a) member of parliament, |
get access to people that an ordinary person can®ét, and | really can put the case strongly and
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Recommendation: clause 17 of the PID Bill is amended to include a clause 17(b)(viii) “a
member of the Commonwealth House of Representatives or the Senate”

We hope that these suggestions are useful and we would be happy to discuss them further should

the conufilffee require.
Yolli§falthtully

imdn Wolfe
Head of Research
E: simon@blueprintforfreespeech.net
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