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Disclosure (Whistleblower Protection) Bill 2012 (Mlilkie Bill) and this subm|s3|on is made in
furtherance of these comments.
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1 Legislative History

Until Andrew Wilkie MP introduced the Wilkie Bill in November 2012, protection afforded to
whistleblowers in the Commonwealth public sector was contained in section 16 of the Public
1999 (Cth). This protection is completely out of step with the recommendations of the
the Inquiry into Whistleblowing Protection within the Australian Government Public Sector
us Committee / Dreyfus Report), progress made in various states and territories around
tralia and international best practice.

Concurrently, the current Federal Government was preparing the Government Bill released a draft
copy in March 2013. Whilst Blueprint for Free Speech (Blueprint) wholeheartedly encourages the
current government to increase protections for whistleblowers, we have some serious reservations
about the Government Bill as presently drafted on the basis that it is out of step with the
recommendations of the Dreyfus Report and progress made in Australian state legislation to date.
We detail these reservations and consequent recommendations below.

2 Disclosure to third parties
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As we stated in our previous submission to this committee:

“Blueprint considers it paramount to the effective operation of public interest disclosure legislation
that a whistleblower has the option to disclose wrongdoing in the public interest to third parties and
the media if it is inappropriate to do so through internal channels.”

els. As is currently drafted, the Government Bill allows
sclosure is ‘not adequately dealt with by the recipient’

orin cir stances wIe there exists an ‘imminent danger to public health and safety’.

rint

vernment B|II establish an objectlve standard

Clause 2
There a

(a)

after the fact, it le
that their dlsclosur

in this area shows that it remains the strong preference of a discloser to disclose internally at first
instance’. This is demonstrated in many countries, but for example empirical research of employees
in Norway suggests this to be at around 80%.° Correcting the problem area of the bill that is
identified will not change this, however it will fix a fundamental problem with the Bill in that potential
ers must believe they are standing on solid legal ground.

Requirement for internal disclosure

he Government Bill requires that an internal disclosure be made as a prerequisite in any
circumstance before an external disclosure is to be made. Whilst the Government Bill is correct in
encouraging internal disclosure wherever possible, there will always be circumstances where
internal disclosure is either not possible or inappropriate. For example, such circumstances might

' See, for example, Brown, AJ, Mazurski, E and Olsen J, (2008) "The incidence and significance of whistleblowing’, in
‘Whistleblowing in the Australian Public Sector - Enhancing the theory and practice of internal witness management in public
sector organisations’, extracted from http://epress.anu.edu.au/anzsog/whistleblowing/pdf/whole_book.pdf

? Brita Bjorkelo , Stile Einarsen , Morten Birkeland Nielsen & Stig Berge Matthiesen (2011): “Silence is golden? Characteristics
and experiences of self- reported whistleblowers”, European Journal of Work and Organizational Psychology, 20:2, 206-238
at 209




Submission 005

blueprint for

FREE SPEECH

include where there is endemic corruption through the discloser’s line management, where the
person receiving the disclosure is involved in the wrongdoing, where time is a pressing factor,
where the discloser believes internal disclosure will assist in a ‘cover-up’ of the wrongdoing or
where the discloser fears imminent reprisal. In a practical sense, the history of corruption in
Australia clearly shows instances where reporting internally can lead to risk of life or limb by reason
of a disclosure, particularly in closed and sometimes secretive organisations such as law

on reas le grou

(b) there is a significant risk of detrimental action or victimisation to the person or someone
else if a disclosure is made to a person mentioned in section 15; and

(c) it would be unreasonable in all the circumstances for the public official to make a
disclosure to a person mentioned in section 15.

strongly supports this wording as better striking the balance that the Government intends
eve in its external disclosure provisions.

lueprint again relies on a paragraph from its submission dated 17 December 2012:

“Importantly, the legislation should be as clear as possible and empower a whistleblower
acting in good faith to make a public interest disclosure in a manner to which they see fit.
This means that if the whistleblower thinks it appropriate or necessary in whatever
circumstances to disclose to a third party then they should be afforded the protections of
the Bill. The current draft, whilst it should encourage internal disclosure in the first instance,

® Public Interest Disclosure Act 2012 (ACT)
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should create no practical barrier to a whistleblower seeking protections under the Bill
where they believe it is necessary to disclose to a third party at first instance.”

(c) Investigation adequately dealt with — meaning and timing

The drafting of the provisions concerning whether or not an investigation is adequately dealt with is
confusing and creates a situation where a whistleblower cannot easily keep track of, and take any

for the investigating authority is that a final report is
—irements to provide continuous or progress reports or
in any otler manner ate the discloser. The provisions are contained over four disparate clauses

and it is ciate when a disclosure is adequate, when tim*)eriods might lapge, how

they mig the t

Clause i e i en it [S}apPopriat

to third ) i to stigat fail com i
investigation. Blueprint firmly supports such wor

and stresses the importance of
legislation so that the whistleblower can appreciate [ffieir legal risk before embarking on the perilous

th of i st
f u
rnal dis ecano

This sub-clause effectively turns the ‘public interest’ test on its head and serves only to instill fear
and confusion in a whistleblower. Effectively, it assumes a malicious intent on the part of the
discloser and places the burden of proof on that person to establish that the information not only is
interest (which in itself should be an objective test and the burden on the whistleblower
nly be that he or she honestly believe it to be the case, on reasonable grounds) but also
res that they prove (on the basis of this drafting, on their own knowledge of an objective
lancing act) that the information is not contrary to the public interest as well.

se S
.t ata

ary to ublic intere

(e) Recommendation: Sub-clause 26(2)(e) should be deleted. Information consisting of,
or including intelligence information.

Clause 26(2)(h) and Clause 41 effectively prohibits external disclosure of information that consists
of, or includes, intelligence information. Whilst it is appropriate to maintain a high level of secrecy
around some information pertaining especially to national security, it is too far to say that it should
automatically render any protections to whistleblowers invalid by reason of a disclosure to a third
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party. This is further expanded below in commentary regarding the ‘carve outs’ to intelligence
information and intelligence agencies.

Recommendation: Blueprint recommends that the Government Bill delete all provisions
concerned with external disclosure and replace each of them with the equivalent provisions
in the Wilkie Bill. This will strike a fairer balance for whistleblowers and strengthen the

The Goygrnment Bill pgr Clause 31 excludes information as disclosable conduct if it relates only to
\ proposed the government, (b) action that has been taken bemg, oris pro sed to

this Government
ked is whether or no

requires that any disclosure be made in the public interest, this test should preclude in and of itself
any potential abuse this Clause 31 is attempting to cure. It is a superfluous addition to an otherwise
functioning regime.

Considering that publicly elected officials are in charge of the ‘purse strings’ and may
simultaneously be involved in the administration of the policy otherwise excluded by the Bill, it is
imperative that the Bill catches this class of persons and a person who comes forward to expose
wrongdoing by such class is afforded protection. Further, it offends the Australian notion of fairness
whereby all are to be treated equally under the law. This should apply equally to ministers, ordinary
members of parliament and public servants alike.

Recommendation: Clause 31 should be deleted in its entirety.
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4 Civil remedies — removal of compensation caps and costs protections under the Fair
Work Act 2009 (Cth)

Blueprint re-affirms the position taken in its submission dated 17 December 2012 in relation to the
importance of the removal of compensation caps from this Government Bill. For the sake of
convenience, the relevant paragraphs have been extracted here. Importantly, this Government Bill

er this Government Bill should not have capped any
wise entitled; and

discloser sp@uld have available to them the costs protections_of section 570 of the Fair

ork Act 20084 Cth) (FWA), whereby they are not forced to pay Respondent’s g@sts.
The ext D /
‘ atigus i cialipositign, d nal

r@putatio
when disclosing wrongdoing In the C interest. After making a disclosure, a
whistleblower may be subject to reprisal fr@ih their employer, fellow employees or another
= & ap . i nply

, a@ whistleblower has standing in Fair
the Federal Court or the Federal Magistrates’ Court to seek effective and uncapped
compensation. This is congruent with the Dreyfus Report’s recommendations and
essentially mirrors the largely successful system in the United Kingdom under the
loyment Rights Act 1996 (UK).

Additionally, the ability to seek compensation under the FWA provisions has two important
cost implications for a whistleblower. Firstly, it allows a whistleblower to bring an action in
Fair Work Australia, which is a less formal forum with fewer evidentiary rules and other
administrative processes for a whistleblower applicant. Consequently, it creates a much
less expensive method for an applicant whistleblower to assert their rights. Second, if a
whistleblower brings an action under the FWA provisions, section 570 of the FWA applies,
meaning that a whistleblower will only have to pay the respondent’s costs (irrespective of
the success of their action) in very limited circumstances. This of course means that there is
less risk for a whistleblower seeking to enforce their civil rights and protections.

Public interest disclosure should be underpinned by an acknowledgement that it is often
very difficult and risky for a whistleblower to come forward and expose wrongdoing.
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Effective compensation and favourable costs provisions only seek to encourage the
exposure of wrongdoing by making the path to such disclosure easier for a whistleblower.”

Recommendation: The consequential amendments to this Bill, in which the definition of
‘workplace law’ in the FWA should be amended to include this Bill, should also account for
the above protections. This will ensure that the Bill is in line with best practice worldwide
and provide adequate and appropriate compensation for disclosers.

_tam remedy and creation of a self-sustaining legal

One of the major iss for a whistleblower in enforcing their rights anc’rotections undergd@ public

interest G c billlis cosgof b, pre to e co ion nd
themsel i i i that theyiShould’ not e made the
disclosuf@l i

A further method for protecting such disclosers is lle creation of a legal aid type fund to support

whistleblowers through an expensive court process f8uch a model could be self-funded.

corruption, a percentage o

from best practice this percentage would be fixed at 30%) could be returned to an independent fund
separate from regular legal aid funding and used solely for the purpose of funding whistleblowers’
cases where they are enforcing their rights in litigious disputes. This would be done in the public

interest unded cases would have a larger question of law or protection or wrongdoing at their

idea could support whistleblowers, create a net-zero cost for the government and further
voids any criticism that whistleblowers become bounty hunters as has sometimes been the case in
the US.

Recommendation: the committee should consider the applicability of qui tam remedies in
the Australian context and how they might be used to create a self-sustaining legal aid fund
for important whistleblower cases in the broader public interest. In determining what might
be classified as an ‘important’ case, regard among other factors should be given to:

(a) the number of people potentially affected by the wrongdoing; or
(b) the amount of financial damage caused by the wrongdoing; or
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(c) the seriousness of the potential impact to the health or safety of the general public.

6 Mechanics of disclosure too complicated and have little regard for discloser

There are several further issues with the Bill which may conveniently be grouped as ‘mechanics’
that make a disclosure more complicated than is necessary for the discloser. These are detailed as

ay only be made to ‘disclosure officers’ (Clause ), which means that the
f disclosing information ( through one’s line man er) is not allo unless

i | disclosur
most cofimon metho W
- g be @ discl 5 ris
i u : rI is no@@ ‘diStlosure

in the anisati
of the sure to

The Bill only contains minimal progress reporting of the investigations into wrongdoing and this
a discloser’s autonomy over their disclosure, potentially making them feel as though

o may be able
eone who may b

e wrong
e the con

(b) Progress reporting

rt at the conclusion of the investigation. Apart from this being plainly disrespectful, it also makes
anaging the internal / external disclosure decision for a discloser very difficult and dangerous.

Recommendation: Further progress reporting should be built into the Bill so that the
discloser is better informed of the status of their disclosure. We recommend an initial
progress report (Stage 1 report) be provided (to the whistleblower, and possibly others)
within 30 days of the disclosure and a further update be provided (Stage 2 report) within 60
days of the disclosure.

(c) Source protection



Submission 005

blueprint for

FREE SPEECH

Source protection is not guaranteed for disclosers (see for example Clause 44(1)(d) where the
identity of a discloser is to be revealed when a disclosure is allocated). This is very dangerous and
creates a risk of reprisal against a discloser where they might otherwise have the preference to
remain anonymous. This is also vastly out of step with international best practice. Consider, as only
one example that in Sweden, Article 4 of Chapter 3 of its Freedom of the Press Act provides:

J

E
“m such matter, or a person who has communicated

protectig
criminal

public official’ (Clau
ether this is the inte

ill (EM is

rights under the Bill, or where their conscience illuminates a year after they have left their position
and then decide to reveal the wrongdoing? This definition needs to be rectified to remedy this.
Compare this with the Wilkie Bill by its Clause 11, which provides that a public official is someone
s been”, removing the temporal requirement.

mendation: The definition of a ‘public official’ be amended to include someone who
r has been’ a public official.

Politicians should be appropriate internal recipients of disclosures
Blueprint relies on the following paragraph from its submission dated 17 December 2012 and

makes the following recommendation in respect of classifying parliamentarians as appropriate
internal recipients of disclosures:

* For example, see Kommittédirektiv, Starkt skydd for arbetstagare som slar larm, dir. 2013:16. Retrieved at:
http://www.regeringen.se/content/1/c6/20/92/42/967aef41.pdf.
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“Second, the...(Government) Bill does not expressly allow for disclosure to members of
parliament. Parliamentarians have historically been an important recipient for public interest
disclosures and this should be reflected in the Bill. As Bronwyn Bishop MP noted in the first
public hearing for the Bill°:

“I do not think enough is made of the power of a member of parliament to represent and get

e _for individua is_hugely powert Without disclosing a ent case tha am

to people that an ordinary person cannot, and | really
e case strongly and'really can get outcomes. Far from trying to paint members of

rliament, aglls popularly done, as pariahs in some way, | thinlﬁat the ability of members
f
A path ¢ i

parliamentli@ represent and get justice for their people and t0 use the sort of ré@ch that
0 B8 morefBroa z
nt@fest di to ame diliariént is g&sily@@reatediBy nding
clause w a iC inter re made?” leccordingly, rint

e
makes the following recommendation:
r of
i abl
here t
h ug
b . ere

the information relates to an intelligence agency and the public official works within that agency, the
internal channels apply through the relevant department and then to the Inspector General of
Intelligence and Security.

xcludes from external disclosure ‘intelligence conduct’. This is problematic because
e conduct might constitute wrongdoing within the meaning of the Bill, it may be lawful or
se authorized. Not only should wrongdoing be exposed, this disincentives a whistleblower to
forward.

Section 41 excludes ‘intelligence information’ in making external disclosures. Again, this is
problematic because it has no connection to the need to expose wrongdoing. Any information that
‘has originated with, or has been received from an intelligence agency’ is precluded. There is no
distinction made between information that would cause harm to the public or endanger national
security and other information. It is far too broad. Again, it disincentives disclosure and prevents the
exposure of wrongdoing.

® Transcript of Standing Committee on Social Policy and Legal Affairs - 30/11/2012 - Public Interest Disclosure
(Whistleblower Protection) Bill 2012 Public Interest Disclosure (Whistleblower Protection) (Consequential Amendments) Bill
2012

10
10
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Not only are external disclosures flatly prohibited for intelligence information, a disclosure to a
lawyer (for the purpose of receiving advice in respect of the disclosure) is only permitted if the
lawyer has the appropriate security clearance relative to the intelligence information.

The above system creates a very restrictive regime in which information that in any way relates to
the conduct of an intelligence agency or to intelligence information may only be dealt with by that
agency or interests associated with it. As described above, there are and will always be situations

. Further, such exception only encourages the over-
s to attract the exclusion under this Bill.

iISclosure [ i e dis ser.

The Wilkie B|II addresses these concerns in a very
rlat
he
ar d
ensitive ce, lnte ce or
Bill by its

causal element of the information harming ongoing operations:
“Clause 15 - For the purposes of this Act, sensitive defence, intelligence or law enforcement
information is information:

where the disclosure of the information to that person, or any person, could:

aadversely affect a person’s safety (other than an enemy combatant); or

jeopardise the proper planning, execution, conduct or future conduct of a lawful
defence, intelligence or law enforcement activity or operation, in such a way as may
adversely affect a person’s safety, whether directly or indirectly, including the safety
of the general public.

This is a sensible solution that achieves a balance between maintaining the secrecy of information
whilst still allowing for its release in appropriate circumstances and ensuring the protection of
whistleblowers.

Recommendation: The exclusion to intelligence information in the Government Bill should
be amended to include the appropriate balance achieved in Clauses 15 and 33 of the Wilkie
Bill.

11
11
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We hope that these suggestions are useful and we would be happy to discuss them further should
the committee require.

Australia 3065

teprint fc
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