chapter 4:	JURISDICTIONAL ARRANGEMENTS


A significant problem faced by Australian fisheries managers is the complexities of the jurisdictional arrangements between the Commonwealth and the States/Northern Territory. These problems emerged as the Commonwealth took greater responsibility for fisheries management in Australia's waters. As the need for greater controls on fishing activities increased, the multi-jurisdictional nature of some fisheries undermined the effectiveness of management. This created barriers to the effective management of the fishery and also caused considerable problems for industry. 


The OCS process


The problems caused by the multi-jurisdictional nature of some fisheries lead to the OCS process which was established to facilitate an exchange of powers between the Commonwealth and the States. The OCS negotiations attempted to develop a more rational division of responsibility so that arbitrary lines on the water could be removed. The aim was to have each species of fish subject to a single jurisdiction.� 


The OCS process resolved the jurisdictional problems in several of fisheries, however, some of fisheries are still managed by more than one authority. In the SEF for example, the status quo was maintained with the States retaining control out to the 3 nautical mile mark and the Commonwealth in waters beyond that. The possibility of single fish species being caught in areas under the control of different management authorities continued. This gave commercial operators the opportunity to avoid controls and undermined the management strategies put in place by various fisheries management agencies.� 


A review of Commonwealth fisheries legislation by a Senate committee identified the urgent need to finalise OCS arrangements.� The Senate Committee found that a lack of OCS agreements was a significant obstacle to effective management and also placed an undue burden on industry in terms of licensing and compliance.� 


From the Commonwealth's perspective, DPIE has principal responsibility for OCS negotiations through its Fisheries and Aquaculture Branch. At the same time, AFMA has a key role in this process. Additionally, OCS negotiations can be highly political and require considerable involvement at Ministerial level. OCS arrangements have now been finalised with most States. The northern fisheries progressed far more quickly, with Queensland, Western Australia and the Northern Territory agreeing to OCS arrangements with the Commonwealth in 1995. Negotiations with the southern States have been more problematic and progressed far more slowly. Agreement has since been reached with all the southern States except New South Wales.


�Findings of the ANAO report


The ANAO examined progress in the implementation of OCS arrangements since the creation of AFMA and considered the northern and southern Commonwealth fisheries separately. The ANAO noted that arrangements in the northern fisheries were ahead those in the in the southern fisheries.� Of particular interest to the ANAO was the species based management principle in the guiding principles for OCS arrangements that were finalised in December 1993. 


BOX 2: Principles Guiding Revision of the OCS Arrangements


New Agreements should:


1.	ensure, through proper conservation and management measures, that living resources of the Australian fishing zone are not endangered by over-exploitation;


2.	achieve the optimum utilisation of the living resources of the Australian fishing zone;


3.	avoid, as far as possible, subdividing a single stock under different jurisdictions (to be called the 'species based management principle');


4.	achieve (as a preference) single agency management of fisheries as opposed to Joint Authorities which add another layer of consultation and operate less rapidly;


5.	include Memoranda of Understanding (MOUs) to ensure reciprocal licensing data transfer and the application of uniform arrangements where appropriate;


6.	seek to preserve the flexibility of the fleet to move within a fishery according to changes in the seasonal or geographic distribution of resources;


7.	avoid discriminating against fishermen solely on the basis of State of residence;


8.	avoid restrictions which represent an impediment to trade between the States;


9.	set boundaries which seek to maximise the potential to develop efficient catching, processing and marketing sectors (subject to resources conservation considerations);


10.	take account of administrative law including principles of natural justice with respect to the introduction of measures to regulate fisheries;


11.	seek to achieve a broad based species approach to OCS agreements with respect to by-catch.  This is consistent with the ANZFAC resolution for ecologically sustainable development principles; and


12.	minimise the number of boundaries and the cost of administration and enforcement.�
�
�
�
The ANAO believed that the principle of single species management had been compromised in both the northern and southern Commonwealth fisheries. � It remained the case that the same fish species could be caught in areas under the control of different management agencies with different management regimes. The ANAO believed these compromises meant that difficulties associated with previous OCS arrangements remained and that delays in finalising OCS arrangements were an impediment to AFMA implementing effective management.� 


Another problem identified by the ANAO was the potential for fishers to by-pass management arrangements in multi-jurisdictional fisheries. The ANAO concluded that single jurisdictional fisheries were required in response to this serious problem. The ANAO believed the implementation of single species jurisdictions would not only result in more effective management regimes but also deliver greater administrative efficiency.� 


The ANAO was further concerned by the fact that AFMA had not undertaken any analysis of OCS agreements from the perspective of potential risks associated with non-compliance as well as by the inability to implement fully the agreed principles.�


The ANAO did recognise that AFMA, along with DPIE, had put considerable effort into the OCS process. However, they considered it necessary that the OCS process continue to be given the highest priority. The ANAO recommended that AFMA undertake an assessment of the new and proposed OCS agreements to identify and prioritise those features that have a risk of reducing its efficient and effective management of Commonwealth fisheries. AFMA disagreed with this recommendation stating this would not be necessary and would not be cost-effective. In its response AFMA acknowledged that OCS agreements are seldom ideal, but argued that they represented a significant improvement in jurisdictional arrangements for fisheries management.� 


Perceptions of the OCS issue


Many of the submissions received by the Committee highlighted the problems of multi-jurisdictional fisheries. Some parts of the industry saw this as the single greatest obstacle to implementing effective management in Australia's fisheries. In a number of fisheries in southern waters the industry is concerned that jurisdictional problems have introduced impediments to their operations.  The Victorian Fishing Industry Federation stated in its submission that:


It was expected that the state ministers would sign off on the agreements by the end of 1995 and that the new arrangements would be in place by March 1996. These timelines have not been met and the signing of the arrangements is holding up the implementation of major management arrangements in a number of fisheries, both state and commonwealth. 


Without confirmation of the arrangements fisheries will continue to be managed ineffectively. In Victoria, this is specifically in relation to scalefish. Management arrangements between the inshore State managed fisheries and the offshore Commonwealth managed fisheries have become extremely complicated as a result of these arrangements not being finalised. These fisheries cannot continue to be managed by interim arrangements if the resource is to be efficiently and effectively managed.�


The submission from Bannister Quest, a large operator in the SEF, stated that effective fisheries management is not possible under the current OCS arrangements.� Their submission highlighted the importance of jurisdiction and recommended that OCS be negotiated at the highest political level rather than being left to a statutory body such as AFMA.� Finally, they outlined some principles that need to be followed in determining jurisdictional arrangements:


Fish are oblivious to lines drawn in the water. Any division of management rights between the States and the Commonwealth should be stock specific. Therefore a particular stock should be managed by one management regime. This automatically implies that States should, at most, only retain the management of species which are known to remain within State waters, for example abalone and oysters. Fish which cross jurisdictional boundaries should be managed by the Commonwealth.�


The South East Trawl Fishery Industry Association (SETFIA) concurred with the view that unresolved OCS arrangements have been a major impediment to effective management in the SEF. However, they stated this is a matter largely beyond AFMA's control because it is highly politicised. In their submission they stated:


It is recognised that the satisfactory resolution of OCS arrangements has very little to do with common-sense or effective fisheries management, but more with political agendas. The non-resolution of this issue has been one of great frustration from an industry perspective, and one which SETFIA has actively attempted to expedite through the political process.� 


An example of the kinds of difficulties that can be created when OCS arrangements cannot be finalised between the States and the Commonwealth is the Bass Strait Scallop fishery, a single species fishery. In this fishery there are three zones. One managed by the Tasmanian Government, one managed by the Victorian Government and the central zone managed by the Commonwealth.  Over a number of years of negotiations between the two States and the Commonwealth, the respective Governments have been unable to reach agreement. In a submission to the inquiry AFMA reported that in 1990 a long term arrangement was reached whereby the Commonwealth would relinquish control of the central zone and the entire fishery would be managed jointly by Victoria and Tasmania. The respective States engaged in negotiations to determine the management regime for the fishery, during which time AFMA retained control of the central zone. However, by mid 1996 Victoria and Tasmania advised AFMA they could not reach an agreement on the central zone. As a result, AFMA retained control over the central zone and arrangements in this fishery were not included in the latest round of OCS negotiations.� 


The implications of such complex arrangements for a single species fishery include:


duplication in terms of management, licensing and enforcement which add considerable costs to the fishery;


unnecessary difficulties in managing a single stock; and


reduced ability to ensure effective compliance.� 


Another issue brought to the Committee's attention was the way OCS arrangements are resolved. The Victorian Government expressed concern at the OCS process because of the way AFMA deals with all the fisheries of a single state as a package rather than on a fishery by fishery basis. In its submission the Victorian Government demonstrated how this can adversely impact on finalising OCS agreements in some fisheries and the implementation of effective management:


This [process] is causing delays in the finalisation of OCS arrangements for fisheries such as the giant crab fishery, despite agreement having been reached. AFMA's insistence on reaching agreement on other fisheries, which require long and complex negotiations, prior to implementing management arrangements for the giant crab fishery is detrimental to the effective management of this fishery.�


The Committee agrees with the approach suggested by the Victorian Government. It is not acceptable that, where jurisdictional arrangements in a fishery can be implemented, this process be delayed because agreement for a whole package of fisheries is yet to be reached. Industry needs certainty in the management of fisheries, and unnecessary delays to finalising OCS agreements is one barrier to achieving greater certainty. The Committee recommends that:


(5)	the Commonwealth agree to jurisdictional arrangements negotiated under the Offshore Constitutional Settlement with the States on a fishery by fishery basis rather than waiting until agreement is reached on a package of fisheries. 


Mr Noel Harper, a fisherman based in Tasmania, described the high level of frustration in the industry over the OCS process. He concluded that outcomes are not always in the best interests of the fishery or the industry. In his submission he stated:


The OCS negotiations have been one disaster after another with AFMA at times playing one OCS negotiation off against another. As a result the unfinished negotiations have been causing management and enforcement problems for a number of years.�


DPIE has a significant role in the negotiation of OCS arrangements. When questioned about their involvement in negotiations between the Commonwealth and the States, Ms Mary Harwood reported that:


The department essentially is in partnership with AFMA in seeking a resolution of the outstanding OCS arrangements — and in the ones that have gone before. So we work together with AFMA in negotiating with the states on producing the new arrangements. I would have to concur with the comments that Mr Stevens made, that that process has been an exhaustive one for the recently concluded instruments, for instance, across the north.�


AFMA's Managing Director, Mr Richard Stevens, described the problems of negotiating OCS arrangements and detailed AFMA's involvement in the process since 1992. In evidence to the Committee he stated:


In the first instance we commenced the process of OCS negotiations in November 1992 with all states. We were able to achieve agreement with the Northern Territory, Queensland and Western Australia on jurisdictional arrangements. The Commonwealth's approach was basically to seek to gain responsibility for the highly migratory species, such as tunas and billfish, the deep water species, et cetera, but to also retain responsibility for the northern prawn fishery. In the northern fisheries we were able to achieve that within a two-year period. We left most of the other fisheries to the states to manage and they were quite happy to take on the responsibility for those fisheries. In contrast to what the World Wide Fund for Nature suggested in their submission, I do not recall any compromises being made. There was simply an approach of 'We will manage the northern prawn fishery and tunas and bill fisheries up north together with the deep sea species' and the states would manage the rest. And that is a similar approach that we have taken with the southern states. 


In the southern states it has been more difficult to achieve agreement, and I guess there is a lot of history associated with that. The Commonwealth has not always been regarded highly by the states, for one reason or another, and I think it is partly a reflection of some state governments' or previous ministers' approach in relation to dealing with fisheries issues with the Commonwealth. It has partly been a reflection of the fact that the states want to ensure that any Commonwealth jurisdiction over fisheries adjacent to their shores takes account of their particular political sensitivities and their philosophy in terms of fisheries management, which might differ from the Commonwealth. It has been a somewhat frustrating process to try to achieve agreement out of all that with southern states in particular. But through a process of sticking at it, and commitment by them to see it through, we are just about there.�


Mr Stevens said that resolving OCS has been a priority for AFMA, however:


when progress on OCS was so slow and frustrating with southern states in 1994 the Board was holding up the development and implementation of management plans to try and get it resolved so that we were able to achieve our objective of efficient and cost-effective administration of fisheries. The Board decided that it would no longer give it the number one priority. It made it clear to the southern states that it was going to proceed to develop and implement management plans at the same time as OCS negotiations were continuing.�


Finally, there were a number of comments in relation to the ANAO recommendation that OCS agreements be reviewed. In their submission, Bannister Quest agreed with the ANAO and stated that:


the States and the Commonwealth should 'start from scratch' with OCS arrangements. The current 'hotch potch' of OCS arrangements will be a 'thorn in the side' of efficient fisheries management in the future. We don't believe that the current arrangements will work satisfactorily, indeed we believe that Australia will never achieve effective fisheries management with the current OCS arrangements.


A very high level committee should be established, which can talk directly to the heads of government. It should review all OCS arrangements, understand the complexities and interaction of fisheries, and recommend a satisfactory division using the principles stated above. �


DPIE also commented on the ANAO's recommendation, but took a different approach. In evidence to the Committee Ms Harwood stated that:


that process has been an exhaustive one for the recently concluded instruments, for instance, across the north. ...


... to revisit or review those [previously negotiated OCS arrangements] at this point is of questionable value given the other priorities that are before us.�


Committee's conclusions


While many parts of the industry highlighted the jurisdictional problems present in Australia's waters, the Committee felt there was no easy answers to this problem and that in the main the problems were really isolated to a number of fisheries in the southern waters.  The Committee recognises the considerable problems jurisdictional arrangements have caused management and industry in Australia's fisheries. Despite the efforts of AFMA and DPIE, resolving these problems have proved far more time consuming than was originally hoped. The Committee believes that recent breakthroughs with the southern states will have a positive effect on management of the southern fisheries and industry should benefit from these changes. Reaching agreement with NSW should remain a high priority, however, it is obvious that an outcome will not be easily negotiated.


The conflict that has existed between the Commonwealth and the States has undeniably contributed to the slow progress in resolving OCS arrangements and industry needs to recognise that to some extent, AFMA has been powerless to control the dynamics of this process. One way the Committee believes OCS arrangements could be promulgated more efficiently in the future would be for all parties to adhere to the 12 guiding principles for negotiating OCS agreements (refer box 2) described previously. While it seems naive to have such high expectations, Government negotiators have to come to the realisation that the industry is the group that has suffered the most through this process.


The delays in developing and implementing management plans in a number of fisheries due to the lack of an OCS agreement is a major concern. The Committee believes it is no longer appropriate for AFMA to delay the implementation of management plans on this basis. Industry, more than anything, desires certainty in the management of fisheries. The Committee recommends that:


(6)	finalising Offshore Constitutional Settlement arrangements be given the highest priority by the Minister responsible for Commonwealth fisheries management.


Finally, the Committee is not convinced of the value of the ANAO's recommendation that AFMA assess new and proposed OCS agreements to identify and prioritise those features that have a risk of reducing efficient and effective management of Commonwealth fisheries (ANAO recommendation no. 1). For many of the new agreements that have been negotiated, it will take a number of years to make a judgement on the effectiveness or otherwise of new agreements, which can be addressed once they are identified. At this stage the Committee would prefer to see AFMA direct resources into the development of management plans instead of revisiting an area which has already used considerable resources. The Committee recommends that:


(7)	the Australian Fisheries Management Authority ignore recommendation 1 of the Australian National Audit Office's report. 
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