chapter 11:	Compliance and monitoring


The principal goal of compliance and monitoring programs is to ensure that unauthorised fishing activity does not take place in the Australian Fishing Zone. There are two elements to this, namely offshore surveillance of foreign fishing and inshore surveillance of domestic fishing.� Generally, compliance and monitoring activities are performed on the Commonwealth's behalf by officers employed by the State/Territory fisheries agencies. In 1995-96 the Commonwealth reimbursed the States/Territory $2 million for domestic compliance programs and $1.9 million for foreign related compliance programs.� Australian Federal Police officers and Australian Defence Forces also undertake surveillance activities in Commonwealth waters, albeit reduced in recent years.� 


The capacity of the surveillance program to detect incursions of foreign vessels into the AFZ has been falling as a result of reduced effort by the Royal Australian Navy. This is a particularly important issue for both Western Australia and the Northern Territory, and is likely to become increasingly important in Australian waters in the Antarctic region. The Fisheries Department of Western Australia highlighted the problems they faced in monitoring the activities of commercial fishers from Indonesia operating in the AFZ:


The issue that we are very concerned about is that the Royal Australian Navy is winding back its Fremantle class patrol boats, which is that base platform that provides the surveillance out there. They are getting old, they are breaking down more often and they are being phased out over time. So our capacity to get out there is getting less when we actually see the problem increasing.�


They also highlighted the problem of the Navy changing the types of vessels they are using and the impact this will have on the assistance they provide in the area of surveillance:


The navy is moving to the OPC program, which is a much larger seagoing vessel. It is unlikely to be used as a small patrol boat running in and out of the Australian fishing zone. There will much less of them; I think there will only be a very small number. We have upgraded Coastwatch now. That has some excellent flying capacity and detection capacity, so finding the boats is better than ever before. But there is a decline in the availability of service platforms. That needs to be addressed, otherwise we are going to end up with a significant shortfall in being able to deal with foreign incursions.�


The scope of AFMA's compliance programs includes:


monitoring, inspection, observation and control of AFMA regulated fishing activity within the AFZ;


surveillance of the Australian Fishing Zone for illegal fishing activity;


advice to fishers regarding the laws, regulations, notices and management plans relating to AFMA activities;


special arrangements with certain States regarding joint fisheries; and


AFZ Observer Program activity.� 


AFMA aims to achieve a level of compliance such that industry and the community are confident the majority of fishers operate according to the management regime in each fishery in order to maintain the integrity of management arrangements.� AFMA commented on the broad approach it takes to compliance:


It is clear that enforcement alone is insufficient to guarantee reasonable levels of compliance bearing in mind that the probability of successfully detecting and prosecuting a single illegal act may be low. Rather, AFMA seeks to establish a firm enforcement presence in fisheries whilst engendering social and peer support for compliance with management arrangements as being in the long term interest of the fishery and those dependent upon it for a living. AFMA also provides routine monitoring and undertakes special operations to investigate areas where it suspects infringements are occurring.�


The funding of domestic compliance activities are shared approximately on a 50-50 basis by industry, through cost recovery, and government. Industry is levied for the costs of detecting illegal activity while government is responsible for community service obligations such as apprehension and prosecution.� 


Compliance philosophy


The ANAO reported that AFMA has pursued a philosophy of partnership, education and self-regulation, in relation to compliance and monitoring. This has involved:


the MACs in the development of controls and the design of compliance plans;


using the MACs as a focal point for educating the fishing industry; and


placing importance on an extension and advisory approach.� 


The ANAO was concerned about the potential for conflict between the approaches of partnership/education/self-regulation and that of strong regulatory control. The ANAO identified the need for AFMA to provide policy guidance on questions such as: how much education should be provided before a penalty becomes appropriate; and how much time should be allowed for fishers to become aware of the regulations relevant to their fishery. The ANAO recommended that AFMA develop criteria to assist compliance and enforcement officers to determine when education is more appropriate than imposing a penalty following a breach of regulation.� 


AFMA agreed in principle with this recommendation. In its response to the audit report it recognised the importance of education, and of giving fishers the opportunity to be aware of the rules they have to comply with in their fishery. AFMA also highlighted the fact that the issuing of warnings rather than a penalty was a discretionary decision which required that all the features of a particular case be taken into account.� In relation to this recommendation AFMA reported to the Committee that it is introducing the concept of education/advice into its fishery specific Compliance Operational Plans as a response mechanism available to enforcement officers. AFMA highlighted the introduction of on the spot fines for minor logbook offences as an alternative to prosecution. This is in addition to training courses for enforcement personnel on different options in response to breaches of fisheries regulations. Furthermore:


AFMA intends to recommend legislative changes to allow on-the-spot fines to be introduced for other minor offences. AFMA also intends to continue with its training courses for enforcement personnel and is currently developing a Commonwealth Compliance/Investigations Manual which will provide guidance to officers on the use of education/advice in their dealings with fishers. When completed, the manual will be issued to all those appointed as officers under the Fisheries Management Act 1991.�


Despite these initiatives by AFMA, the Committee heard instances of excessive penalties in response to what appeared to be rather petty infringements. AFMA's Managing Director, Mr Richard Stevens, responded that he hoped such examples of heavy handed behaviour by surveillance officers were isolated:


Inevitably, it comes down to the exercise of judgment by the officer concerned. I could give you the procedures, the rules — everything else like that. But, ultimately, it comes down to the exercise of judgment by the individual officer. If we have problems of the nature that you are talking about, we would take them up with the individual officer and say, 'Just try and be a bit more understanding of that situation.' Equally, fisheries officers have complaints from other industry operators that someone is getting a free ride, has broken the law or whatever. Ultimately, you have to make a judgment. We rely very heavily on individual fisheries officers at the port level to exercise judgment, and sometimes it is not easy.�


The Committee believes it is unsatisfactory that AFMA has not developed a manual to guide enforcement officers on appropriate ways of penalising fishers for breaches. There is no doubt that such guidance would reduce the incidence of heavy handed enforcement by fisheries officers. The Committee recognises there will always be a need for some level of discretion on the part of enforcement officers, however, it is necessary to provide better guidance than is currently the case. Therefore, the Committee recommends that:


(26)	the Australian Fisheries Management Authority ensure that as a matter of urgency the compliance/investigation manual currently being prepared be completed and distributed to appointed officers under the Fisheries Management Act 1991 by January 1998. 


Logbooks


Logbooks are a key source for catch and effort statistics vital to management and research. Logbooks are also important for monitoring the activities of individual fishers in relation to the management regimes in each fishery. The ANAO was concerned about the reliability and accuracy of logbooks and also AFMA’s heavy reliance on them. The ANAO highlighted the reluctance of fishers to share catch statistics with other parties and added that where fishers believe information contained in logbooks could have a detrimental effect on their income, there is a strong incentive for logbooks to be inaccurate.� 


These problems lead the ANAO to recommend that AFMA enhance the reliability and quality of catch and effort data contained in logbooks by seeking government endorsement guaranteeing the confidentiality of logbook data other than for scientific purposes; increasing the level of independent verification; through more dockside inspections and cross-checking of landing and processor records; through education programs stressing the long term benefits of accurate records; and by simplifying record-keeping procedures, in particular with regard discarded fish.� 


AFMA disagreed with most of these suggestions for improving the quality and reliability of data, although it agreed in principle with the need to examine options for improving quality of catch and effort data. In its response AFMA highlighted the fact that a study was completed in August 1996, Fisheries Data Management in AFMA: Collection, Storage and Dissemination, which focused on identifying the reasons why "bad" information is provided and removing disincentives to "good" reporting. AFMA is still looking at how it can address the problem of data quality in line with the recommendations in this report.� The ANAO appeared to be satisfied that while AFMA was not agreeable to the alternatives put forward in its recommendation, they nevertheless found that AFMA was undertaking action consistent with the thrust of its recommendation. 


One of the problems managers and researchers face in improving the quality of logbook data is gaining the trust and confidence of fishers in the uses and users of the information they provide. Mr T Meany, based on his 30 years experience in Commonwealth fisheries management, made an interesting observation that there exists "a high correlation between researchers in whom fishermen have confidence and accurate logbooks. Without this mutual respect no amount of regulation will engender accurate data provision".� One way of engendering a higher level of trust in the industry would be to develop confidentiality provisions that restrict access to an individual’s logbook data. 


Bannister Quest was emphatic that "logbook data should remain confidential".� The difficult question is determining who should the data be confidential to. Dr Derek Staples of the Bureau of Resource Sciences discussed the issue of data confidentiality:


There is always the trade-off: we need the trust of the fishing industry to give us the information correctly in the first place, therefore we should have some confidentiality in place so that they trust us with that. So it is a matter of the right users having access to the data and a very strict confidentiality around the use of the data.�


The Committee believes that confidentiality provisions restricting access to and uses of individual logbook returns would facilitate greater trust between industry and management and enhance the quality of data provided in logbooks. The Committee is aware that AFMA disagreed with the ANAO recommendation about confidentiality of logbook data, however, it appears that AFMA specifically opposed any proposal that would result in fisheries managers losing access to individual returns. It did not oppose the general principle of logbook confidentiality.� The Committee is of the view that the introduction of confidentiality for logbooks can be achieved without jeopardising fisheries managers access to data on individual fishers. One problem in the past appears to have been the fact that logbook data has not been protected by the courts for taxation and other purposes. It is likely this is a key reason why some parts of the industry do not trust the possible uses of logbook data. AFMA was asked about the implications of logbook confidentiality and Mr Geoff Rohan, AFMA's general manager of operations, responded that:


I believe that the main issue here may be the fact that court cases involving the compulsory release of logbook data for taxation or other purposes have proved that logbook data is not totally secure in terms of being confined only to research persons. So the suggestion there is that perhaps there should be some government or legislative policy arrangement to limit that.�


The essence of a credible system of confidentiality is that fisheries managers, in this case AFMA staff, are the only people who should have access to information on an individuals catch and effort levels. While aggregate catch and effort data is vital to fisheries research, it is not apparent that scientists require data on individuals in the same way as fisheries managers. Similarly, individual MAC members such as environmentalists and other industry members have no need for detailed information on the catch and effort of individual fishers. Therefore, the Committee recommends that:


(27)	information provided in logbooks be confidential to AFMA officers and, if necessary, legislative changes be introduced to protect the confidentiality of data provided by fishers in logbooks in the same way commercial-in-confidence information provided to the Australian Bureau of Statistics is protected. 


AFMA has approached the problem of data reliability by "looking from a management perspective as far as possible to remove the incentives for people to misdeclare data".� Regardless of efforts to improve the quality of logbook data, there remains a need to have thorough independent verification of logbook data. This is particularly important given AFMA's heavy reliance on logbook data. The CSIRO highlighted this problem from the perspective of developing accurate stock assessments:


There is an almost total reliance on logbooks as an information source for assessments, but no verification of these data for most fisheries. Verification is needed both to ensure the accuracy of the information provided and to provide information on discards that is essential in many fisheries (eg the discard rate of Black Marlin was found to be considerably under reported when observers were employed; observers monitoring in the South East Fishery found that about an equal number of target species was being discarded as retained and recorded in logbooks; historical mis-reporting in the Southern Shark Fishery is acknowledged by the industry). Accurate assessments are not possible without accurate data, and confidence in the data accuracy requires some independent verification program.�


The Queensland Fisheries Management Authority also highlighted the need for verification of data, from the perspective of effective fisheries management. Mr John Tanzer, Chairman of the Queensland Fisheries Management Authority, stated:


I think the ideal situation is where you have reliable logbook data coming in — in addition. You also have what they call fishery independent assessment, receipts from marketing and stock assessment on the ground — so to speak. Probably AFMA is starting to lead the way in that regard in fisheries management. They have stock assessment subcommittees set up for most of their MACs. CSIRO, or whoever they commission to do the on-ground assessment, are now starting to provide the information which can finetune the accuracy of the logbook data. It is not sufficient to rely solely on logbook data for fisheries management. That has been proven around the world. It is very difficult though to get perfect fisheries information. In fact you never will with the marine environment, so it is a matter of authorities such as AFMA and the Queensland Fisheries Management Authority making decisions on the best information that is available. But there is certainly room for improvement. All the jurisdictions, I believe, will follow AFMA's lead in trying to get better stock assessment in place for improved management.�


There are a number of ways of independently verifying logbook data. Some methods are highly resource intensive and for that reason impractical. The Committee believes AFMA should investigate options for independent verification of logbook data. One option is to consider more cross-checking with landing and processor records that already exist. This review should be in addition to AFMA's efforts to reduce the incentives for fishers to inaccurately record information in logbook returns. The Committee recommends that:


(28)	the Australian Fisheries Management Authority review options and implement processes that will enhance independent verification of logbook data. This review should be completed prior to tabling its 1996-97 Annual Report and recommended strategies and actions should be presented in this report. 


Electronic surveillance


AFMA currently uses a satellite based electronic vessel monitoring system (VMS) in some Commonwealth fisheries. This system provides AFMA with real time monitoring of vessels by using a global positioning system (GPS) that is fitted to each vessel. A vessel's position, speed and course are regularly reported via an Inmarsat communications satellite to a land station in Perth. AFMA is able to readily access this information. Vessels required to fit VMS equipment are those licensed to land orange roughy in the area of the SEF and those licensed in East Coast Deepwater and Western Deepwater trawl fisheries. More recently, SEF operators with dual Commonwealth and State endorsement who operate north of Barrenjoey point have been directed to fit VMS. In addition, all foreign vessels licensed to operate in the AFZ must carry and operate an automatic location communicator that is approved by AFMA. 


A vessel with VMS requires an Automatic Location Communicator and a terminal to input information. The cost of this hardware varies depending on the type of equipment used and the quantities that are purchased. The ongoing costs to industry are less than $1 per day per vessel for position reports. Currently, this daily cost is recovered from industry via levies. The costs incurred by AFMA from maintaining and monitoring the system are also recovered from industry via levies. 


AFMA staff reported response to VMS has been generally positive, although they acknowledged initially there was resistance amongst fishers to adopting electronic vessel monitoring. A number of positive aspects from the use of VMS were brought to the Committee's attention. These included:


improved compliance with quota system;


the ability to confirm correct behaviour;


the ability to identify suspicious behaviour;


greater efficiency in port inspections;


enabling AFMA to communicate with vessels;


the reliability and low cost of the system;


its use as a preventative as well as a cure; and


improved safety and communication for fishing vessels. 


AFMA has identified a number of continuing problems they are experiencing with the system, however, widespread use of VMS would provide another level of surveillance and achieve higher levels of compliance with management arrangements. The Committee received little comment from the industry on the use of VMS, although Mr Neil Kelly, a fisherman in the SEF recommended that VMS be installed on all vessels in the SEF.� AFMA has recognised the need to undertake a detailed cost-benefit analysis of the broad implementation of VMS and is currently considering the applicability of this system in other fisheries.� 


Given the expanse of ocean in Australia's AFZ, the installation of VMS on more Commonwealth endorsed vessels would assist AFMA to monitor compliance with management arrangements. With this system operating in a fishery, industry would believe there is a higher level of compliance than might otherwise be the case. This would act as an incentive for them to similarly conform to management arrangements. VMS should also enable more flexible management of Commonwealth fisheries. For example, closing off part of a fishery to the commercial sector will be easier if vessels are fitted with VMS. Real time monitoring allows managers to observe vessel movements into  closed areas of a fishery. Without VMS it would be very costly and extremely difficult to effectively monitor compliance of such arrangements. 


The Committee sees considerable benefits in the widespread use of VMS in Commonwealth fisheries. In order to gain the trust and confidence of industry on the use of VMS, it is important to educate industry on the benefits of VMS in fisheries where AFMA believes it should be implemented. One concern is the initial costs of fitting VMS. For some fishers it will be a significant cost and for this reason the Committee believes it would be appropriate for AFMA to provide the necessary hardware and recover these costs over a number of years. In this way all vessels can be fitted with VMS equipment around the same time and ensure complete coverage of a fishery. The Committee recommends that:


(29)	the Australian Fisheries Management Authority undertake a phased in installation of VMS in all Commonwealth fisheries. AFMA should determine an order of priority for the introduction of VMS in the Commonwealth fisheries. 


The Committee also recommends that:


(30)	the necessary equipment to operate VMS be provided to fishers by the Australian Fisheries Management Authority and the costs of this equipment recovered from fishers over two years. 


Observer program


AFMA currently has an observer program which is responsible for the collection of accurate and reliable catch and effort data used for the validation of commercial fishing effort and for gauging the level of ecological interactions. This program is focused on the foreign tuna fishing fleet and the domestic Antarctic fishing operations.� 


The ANAO was concerned about the reliability of logbook data provided by fishers and recommended action be taken to improve the quality of catch and effort data through the use of onboard observers.� AFMA agreed with the need to for independent verification of catch and effort data, although they highlighted the need for verification programs to be cost effective.� The Fisheries Department of Western Australian questioned the value of onboard observer programs because "patterns of catch alter when observers are onboard. These programs are expensive and other options need to be found".� The only way of being certain an observer program is achieving its desired outcome is to have observers on all vessels. However, this would be extremely resource intensive and unlikely to be cost effective. The Committee does not believe it would be appropriate to expand the current observer program. If electronic surveillance is adopted more widely and used in conjunction with adequate land based surveillance, it is doubtful observers would lead to the provision of more accurate data. 
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