Secretary

Parliamentary Joint Committee on Intelligence and Security
Parliament House

Canberra ACT 2600

23 January 2006
Dear Secretary,

Submission in relation to thelisting of the Kurdish WorkersParty (PKK)
asa‘“terrorist organisation” under the Criminal Code

The RMIT Refugee and Asylum Seeker project works with refugees and asylum
seekers accessing post-secondary education. We also undertake public education and
advocacy on behalf of refugees and asylum seekers.

The RMIT Refugee and Asylum Seeker project opposes the proscription of the PKK
under the Criminal Code. We are concerned about the potential effect of the
proscription on the Kurdish refugee community in Australia and on the refugee
determination process. We believe that the process for the listing of the PKK asa
terrorist organisation has been flawed, and that the flaws in the process raise serious
concerns about the way that the proscription will be enforced and policed. We are
concerned about evidence from the United Kingdom of prosecution of non violent self
determination activities of Kurdish people after the listing there of the PKK and other
Turkish political groups. We note that the right to self determination of ethnic and
religious minoritiesis protected by the International Covenant on Civil and Political
Rights.

Exposure of Kurdish refugeesto criminal prosecution

The Turkish state has been engaged in armed conflict with Kurdish groups, including
the PKK since the 1980s. The actions of the Turkish state in this conflict have
included the destruction of Kurdish villages,* extrajudicial killings,? torture of
Kurdish arrestees, the banning of political organisations and prohibition on
publications calling for Kurdish self determination®, and the active prevention of the
use of Kurdish language and other symbols”. These actions have been found by the
Australian government to amount to persecution, and have led to many Turkish Kurds
being granted permanent protection in Australia. As recently as July 2005 the Refugee
Review Tribunal granted refugee status to a Turkish Kurd who had awell founded
fear of persecution on the grounds of his imputed support for the PKK.> The issue of
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imputed or actual support for pro-Kurdish groups, including the PKK, is central to
many asylum claims of Turkish Kurds.®

Under the Criminal Code, people who associate with terrorist organisations are liable
for criminal prosecution, regardless of the nature of that association or the intention of
the individual to engage in terrorist acts. Thisis“guilt by association”, and as such
violates one the basic principles of criminal law, which holds that guilt should only
attributed to individuals on the basis of their own actions, not the actions of others.

If arefugee isfound guilty of aterrorist offence they face potential visa cancellation,
forced return to their country of origin and, therefore, return to the conditions of
persecution that forced them to flee. Refugees associating with the PKK are at risk of
refoulement, even though they may never have participated in or supported the
commission of terrorist acts in any way. The imposition of criminal liability is
particularly problematic in a context in which the PKK has many “fronts’ or
manifestations, and also a political wing which pursues the objectives of the
organisation separate from armed struggle.

Theimpact on the refugee determination process

The Refugees Convention states that Convention countries need not grant protection
to someone who is guilty of a serious non-political crime. Thisis even where the
person has awell founded fear of persecution and faces the threat of death,
imprisonment or torture if returned. Turkish Kurdish asylum seekers who are found to
have “associated” with the PKK may be refused protection on these grounds, despite
the risks to the individual and the nature of the association. Further Kurdish asylum
seekers may be reluctant to disclose the full extent of their association with the PKK
and the resultant risk of persecution from the Turkish state for fear of being
prosecuted under Australian law with terrorist offences.

Flawsin thelisting process

The process for the listing of the PKK has not included public community
consultations or provided the Kurdish community with any information asto the
effect of proscription. Thisisin spite of arecommendation from the Parliamentary
Joint Committee on ASIO, ASIS and DSD (PJAAD) that before any listing such
consultation should take place’. The listing process has also not taken into account the
complex political context in which the PKK operates, including continued human
rights violations by the Turkish State and the participation of the PKK in the peace
process. Most notably none of the information made available by the Attorney

Genera has demonstrated any threat to Australia or Australian citizens by the PKK.

The recommendation for proscription was made one week after avisit to Australia by
the Turkish Prime Minister, and not in response to any evidence that the PKK was
planning attacks in Australia. While in Australia, the Turkish Prime Minster
highlighted the importance of the Turkish and Australian intelligence agencies
working together and providing each other with information.® We are concerned that
this information would include details on the activities of Kurdish refugeesin
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Australia, which would place them and their family membersin Turkey at risk of
persecution.

Therisks to Kurdish refugees are heightened by the imputation to them of pro-PKK
positions by the Turkish government. Many Kurdish refugees are people who have
been imputed with support for the PKK due to the involvement of family members or
their own pro-Kurdish positions. As the Australian Department of Foreign Affairs and
Trade has noted:

Sometimes the [Turkish] state has difficulty in drawing the line between true
PKK members or sympathisers and people who are Kurdish by ethnic origin
and are not associated with any political violence. (CX32372, CIR 390/98,
dated 21 October 1998).°

The effect of proscription of the PKK in the United Kingdom — criminalisation of
pro-Kurdish political activity

The PKK and other political groups active in Turkey have been banned in the United
Kingdom. These bans have seen prosecutions in the UK for activities such as
campaigning for the right of Kurdish language to be taught in Turkish schools,
organising a speaking tour in Europe on Kurdish rights™ and the distribution of
Turkish political newspapers that are even legal in Turkey™. These prosecutions have
created a climate of fear amongst Kurds living the UK, and resulted in long terms of
pre-trial detention for the accused. We are concerned that as aresult of the listing of
the PKK similar prosecutions could take place herein Australia.

We urge the committee to recommend against the listing of the PKK. We believe the
responsibility of the Australian government to both give genuine consideration to the
claims of asylum seekers and to grant full, meaningful and ongoing protection to
refugees is compromised by this proscription. The listing exposes refugees to
prosecution in Australia and persecution in Turkey. Thereis nothing in the evidence
that has been made available that suggests that such aradical and potentially
damaging action is necessary to protect the interests of Australiaand Australians.
Further it risks “taking sides’ against the PKK in acivil conflict and thereby lending
tacit support to the human rights violations that continue to be perpetrated by the
Turkish State.

Yours faithfully,

Ellen Roberts Trishvan Lint
RMIT Refugee and Asylum RMIT Refugee and Asylum
Seeker Project Officer Seeker Project Manager
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