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1. Executive Summary

Amnesty International Australia appreciates this opportunity to comment on the
operation and effectiveness of Division 3, Part lll of the Australian Security
Intelligence Organisation Act 1979 as amended on 23 July 2003" and on 18
December 20032 (the Ac).

Amneéty International is concerned that Part lll Division 3 of the Act undermines
humah rights. In particular the creation of a system of detention without charge is
inconsistent with the protection of human rights in Australia. Simjlarly, Amnesty
International is concerned that the procedures provided for under the Act for
detaining and questioning individuals without full access to legal counsel and with
Iimited protections does not protect freedom, but rather, undermines it.

It is recognised that the need to balance individual freedoms against anticipated
threafs in the general community is a difficult process. Amnesty International
continnes to recommend that extreme caution be taken before the rights of
individuals protected under Australian law are diminished. Amnegsty International is
concefned that the Act breaches the equal obligation to ensure that any measures
taken@in the interest of national security include safeguards for the protection of
fundamental human rights.

Amnesty International’s main concerns with the Act are:

¢  The Act provides for detention of people who have not been charged for up to
seven days which may amount to arbitrary detention and will then be in

_ breach of Article 9 of the International Covenant on Civil and Political Rights
(the ICCPR). Amnesty International is opposed to any government detaining

- a person unless that person is charged with and prosecuted for a

recognisable criminal offence without delay;

e The Act removes or undermines protections required under international law
- when people are detained including the right of prompt assistance to a
lawyer, the right to communicate and receive visits and the right of foreign
nationals to contact their embassy. The Act creates the possibility of

7 Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Act 2003
-2 ASIO Legislation Amendment Act 2003




their family. Amnesty International Australia has grave co
possibility as in other places systems of incommunicado
have facilitated the mistreatment of detainees;

o The detention and strip search provisions of the Act apply

and may be in breach of the Convention on the Rights of

incommunicado detention of persons if they are unable to

access a lawyer or

cerns about such a
rrest and detention

equally to minors
the Child (the CRC),

¢ The Act limits the ability to access legal representation and the role of lawyers

in breach of international standards including the Body of|
Protection of All Persons under Any Form of Detention or
Body of Principles) and the Basic Principles on the Role af Lawyers® (the

Basic Principles) ;

- presumption of innocence. This may be in breach of the r

the International Covenant on Civil and Political Rights; af

¢ The secrecy provisions and in particular the limits on outs
because of the operation of these provisions. This particularly impacts on the
ability of organisations other than ASIO to comment on the operation and

effectiveness of Part 3, Division lll.

Principles for the
Imprisonment’ (the

o The Act shifts the evidentiary burden and has the effect of reversing the

ght to a fair trial in
nd

de scrutiny

In light of these concerns, Amnesty International Australia would therefore

encourage the Australian Government not to renew the amen
Act once they cease to be in force on 23 July 2006.

2. Introduction

ments to the ASIO

Amnesty International is a worldwide movement of more than 1.8 million people

across 150 countries working to promote the observance of all h
enshrined in the Universal Declaration of Human Rights and oth

standards. In pursuit of these goals, Amnesty International unde:

man rights
r international
takes research and

action focused on preventing grave abuses of human rights including rights to

8 Adop:ted‘by UN General Assembly resolution 43/173 of 9 December 1
4 UN Doc A/CONF.144/28/Rev.1 at 118 (1990)
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physic;al and mental integrity, freedom of conscience and expreséion, and freedom
from discrimination. ‘

Amnesty International is independent of any government, political ideology, economic
intereét or religion. It does not support or oppose any government or political system,
nor does it support or oppose the views of the victims whose rights it seeks to
protect. It is concerned solely with the impartial protection of human rights.

Amnesty International has monitored the use of security legislation and security
measures in all regions of the world for 40 years. Many states have enacted
measﬁres and amended legislation regarding national security injrecent years to
countér terrorism. As an independent and impartial global human rights organisation,
Amnesty International is monitoring the enactment of such legislation and its impact
on hmin”an E'ights. The organisation maintains that the introduction of national security
measures should not be at the cost of human rights.

AmneSty International Australia continues to closely monitor legislation introduced in
Austrélia since September 2001 to counter “terrorism”. Amnesty (International
Australia made a submission to and appeared before this Committee on 2 May 2002
duringj its review of the Australian Security Intelligence Organisation Legislation
Amen%dment (Terrorism) Bill 2002. Submissions have also been made to the Senate
Legal éan’d Constitutional Legislation Committee and to the Senate Legal and
Constitutional References Committee. Amnesty International Australia also recently
made ﬁsubmissions to the Senate Legal and Constitutional Legislation Committee for
the in(;uiries into the Anti-Terrorism Bill 2004 and the National Security Information
(Criminal Proceedings) Bill 2004 and the National Security Information (Criminal
Proceedings) (Consequential Amendments) Bill 2004.

Amnesty International acknowledges that governments have a duty to protect the
rights ;md safety of people within their territory. Amnesty International shares
concerns with states and other international organisations about abuses of human
rightsfby'non—state actors and has repeatedly called on armed groups to abide by
international humanitarian law. Amnesty International recognises that there must be
an apbro‘priate Government response to increased national security concerns.
HoweVer the organisation emphasises that the overall response must take place
within a human rights framework. Human rights standards constitute the bare
minimum nécessary to protect the safety and integrity of individuals from abuse of




power. Amnesty International emphasises that all measures to counter terrorism
must be in strict conformity with international law, including international human rights
standards.

Australia has a variety of obligations with regard to the protection of human rights in
intern"atibnal law, through both customary law and treaties. Many of these obligations
have been adopted and enacted in Australian domestic legislation. Some human
rightsf§treaties accept that on certain occasions, emergencies that ‘threaten the life of
the nétion’5~ may justify limiting or suspending the enjoyment of human rights in order
to address the difficulties caused by the emergency, but only for the duration of the
emergency. :

Not ali rights under treaties are subject to derogation — a core group of rights are
menti(;)ned specifically in some treaties as being non-derogable, and must apply fully
at all fimes. For example, the International Covenant on Civil and Political Rights
(ICCPR) states explicitly that the right to life, the right not to be tortured, the right not
to be énslaved, the prohibition against retroactive criminal legislation, the right to
recognition under the law and the right to freedom of thought, conscience and

religion cannot be limited under a state of emergency. Other rights are considered to
be non-derogable by virtue of being customary rules of international law or even
pereniptory rules of international law. For example, the obligation to treat detained
persons with humanity, and certain elements of the right to a fair frial, particularly
‘arbitréry deprivations of liberty...or the presumption of innocence’ are all non-
derog‘iable.8

3. General Concerns

3.1  Detention without Charge

Amnesty International Australia is concerned that the Act operates to allow detention
that would otherwise be unlawful in Australia. Freedom from arbitrary arrest and
detention is a fundamental right contained in Article 9 of the /ICCPR and is a
requirement of a system founded on the rule of law. The rules of|evidence and
standard of proof in the criminal justice system have been prescribed in order to
reduce the risk of innocent individuals being convicted and punisled. The abolition of

® ICCPR Article 4(1)
8 UNc CCPR/C/21Rev.1Add. 11 General Comment No. 29 (24 July 2001), paragraph 11.




the rules of evidence and standards of proof under the Act remove
to detention.

and cf'eates a situation whereby innocent people may be subject

The Act allows for the detention of persons for up to 168 hours.
suspécted of committing any criminal offence, but may merely b
having information about a possible criminal offence. Amnesty |
is opposed to any government detaining a person unless that pe
and prosecuted for a recognisable criminal offence without delay
Interhiational Australia recognises the need to question people wi
aboutgcrimi~nal activity. However, the organisation maintains that
violation to detain a person without an intention to prosecute.

Amnésty International Australia submits that the system of detent
Act mfay be contrary to Article 9 of the ICCPR which recognises {
arbitrérily detained. Amnesty International Australia notes that in
Alphen v The Netheriands, the Human Rights Committee noted t
custody pursuant to lawful arrest must not only be lawful but rea

circumstances. Further, remand in custody must be necessary in

circurﬁstances, for example, to prevent flight, interference with evi

recurrence of crime’.” In this case, it was found that failure to co

criminfal investigation was not sufficient reason to justify detention.

Amnesty International also draws attention to Article 5(1) of the E
Cohveintion on Human Rights which prohibits detention without ¢
demonstrates the consensus in international standards opposing

3.2 Rights While Detained

International standards provide that all persons who are arrested

s these protections

Persons may not be

suspected of
ternational Australia

son is charged with

Amnesty

no have information

it is a human rights

ion outlined in the

he right not to be

the case of Van

hat 'remand in
onable in all the

all the
dence or the
perate with a

uropean
harge or trial. This

arbitrary detention.

or detained (with or

without charge) should be informed immediately of the reasons for the detention and

notified of their rights, including:

o theright of pro‘mpt assistance of a lawyer;
. the right to communicate and receive visits;
o the right to inform family members of the detention and p

and

4 Corﬁknunicétion Number 305/1988: Netherlands 15/08/90 CCPR/C/39]|

ace of confinement;

D/305/1988 para 5.8




o the right of foreign nationals to contact their embassy or an international

~ organisation.

Anyone arrested or detained who does not adequately understan

Ianguage used by the authorities, has the right to be notified in a

understand of their rights and how to exercise them and to be prd

interpteter if necessary. These rights are important safeguards
deprivation of liberty and incommunicado detention. Amnesty In
all of these rights are removed or undermined by this legislation.

3.3 Reverse Onus of Proof

The right to be presumed innocent is present in both the Australi

d or speak the
anguage they
)vided with an

ainst arbitrary
rnational notes that

n justice system,

and m international human rights law.® The right of an individual pharged with a
criminal offence to the presumption of innocence is a non-derogable right.* Amnesty

International Australia is concerned that the Act in its current fo

has the effect of

shifting thé,evidentiary burden of proof onto the person held in detention (see 4.5.1

below). Sections 34G(3) and (6) respectively create an offence
information to a prescribed authority under questioning, when req

f failing to give
uested in

accordance with a warrant and an offence to failing to produce any record or thing

under questioning, when requested in accordance with a warrant
created by these offences effectively violates the principle of the

innocent until proven guilty, and therefore, the right to a fair trial.

in the burden of proof is of particular concern in light of the fact tl’la

detainéd under the warrant is not charged with a criminal offence
on the basis of some information that they are ‘reasonably believt

3.4 Treatment of Minors

The ‘reverse onus’
right to be presumed
This effective shift

t the individual
but is being held
ad’ to possess.

Amnesty International Australia has concerns regarding the curr
Actto

nt application of the

children16 years of age and above. Other Commonwealth legislation provides

|imited detention periods for certain classes of people, including minors and
Aboﬁginals and Torres Strait Islander adults. ™ Such people may only be detained

for half the time of non- Aboriginal and Torres Strait Islander adu

8 Aniclg 14(2) of the ICCFPR, and Article 11 of the Universal Declaration
® UN Doc CCPR/C/21Rev.1Add. 11 General Comment No. 29 (24 July

1° Crimes Act 1914 (Cth) section 23C(4) for a non-terrorism offence anc
terrorism offence. Note that this only applies to the initial period of
offences. , :

s. The Act

of Human Rights.
2001), paragraph 11.

section 23CA(4) for a
detention of terrorism




however fails to provide for an overall shorter detention period fo minors, although it
does provide for shorter blocks of questioning.

In addition, there is no guidance given to the Minister, the issuing authority or the
presc’ﬁbed authority as to the relevance, if any, of a person’s age for the purpose of
detention. Amnesty International Australia is concerned that this may breach Article
37 of 'ihe Convention on the Rights of the Child (CRC). Article 37 provides that no
child éhould be deprived of his or her liberty arbitrarily. Any detention should only be

used as a measure of last resort and for the shortest appropriate|period of time.

Amnesty International Australia is also concerned that the application of sections
34G(3) and (6) to children may breach Article 40 of the CRC. Ariicle 40 provides that
a childis to be presumed innocent until proven guilty. However, the offences
provided by section 34G(3) and (6) (as discussed at 3.3 above and 4.5.1 below)
effectively place the burden of proof on the individual detained.

Amnesty International Australia is also concerned about the provisions in the Act that
allow ffor strip-searching of children. The impact of a full strip-search on the child
should be considered before these provisions are applied equally to adults and
childrén. Under Commonwealth law previously in place in Australia, an order to strip
search a:minor could only be made by a Magistrate and the legislation required the
Magiéitrate to specifically consider a person’s age before making an order."! The
obligation under Article 3 of CRC to put the best interests of the ghild first should

always be maintained.

3.5 Provision for Compensation

Amnesty International recommends the inclusion of compensatiop provisions into the
Act. ‘?here should be compensation proviSions that allow for remedies for those who
can eétablish that they were detained without sufficient cause or that they were not
treated humanely while in detention. These are required in addition to the penaity
provisions in the legislation.

" Crimes Act 1914 (Cth) section 3Z1(2)




4. CLAUSE-BY-CLAUSE ANALYSIS

4.1  Section 34C Requesting Warrants

This section details the process for requesting a warrant.

4.1.1 Standard of Proof for Warrant

Amnesty International Australia is concerned with the low standard of proof required
ection. The

to obtéin warrants to queStion and/ or detain a person under this
section establishes that, to consent to the making of a request for a warrant, the
Minister must be 'satisfied’ that there are 'reasonable grounds for| believing that
issuing the warrant ... will substantially assist the collection of intelligence that is
important in relation to a terrorism offence’.'? Further, to obtain a warrant that will
authorise detention, the Minister must be ‘satisfied’ that ‘if the person is not
imme@iiately taken into custody and detailed, the person (i) may alert a person
involvéd in a terrorism offence that the offence is being investigated; or (i) may not
appear before the prescribed authority; or (iii) may destroy, damage or alter a record
or thing;..“" (emphasis added). Amnesty International Australia believes that this
standard is too low, and is also concerned at the use of a subjective standard. The
need for the Minister to be merely 'satisfied’ in section 34C(3) undermines the
objectlive" elements of 'reasonable grounds for believing that issuing the warrant... will
substantially assist the collection of intelligence’ in section 34C(3)(a).

4.1.2 Access to lawyers limited to warrants authorising detention

Sectidn 34C(3B) requires the Minister to ensure that, if the warrant to be issued will
provide for the person to be taken into custody and detained, then the warrant must
permii the person to contact a single lawyer of the person’s choice while the person
is in detention. This is subject to the proviso that ‘a person exercjsing authority under
the wérrant’ must first have the opportunity to request the prescribed authority to

direct that the person be prevented from contacting the lawyer.™

2 Sections 34C(3) and 34C(3)(a)
** Section 34C(3)(c)
* Section 34C(3B)(b)
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There is no similar provision ensuring that the person has acces
are thé subject of a questioning warrant that does not involve a d
The Act is essentially silent on the conditions imposed on a pers
of a questioning warrant. It is unclear whether the person is req
would effectively amount to detention, or if they are free to leave.
whether there are restrictions on who they are permitted to conta

The Crimes Act 1914 (Cth) establishes a regime that differentiat

under arrest and persons who may be under some form of deten
not actually under arrest.” The Crimes Act 1914 (Cth) clearly de
afforded to both categories of people. It is unclear whether these
peoplé subject to a questioning warrant under the Act, given that
specific protections provided in the Act. Presumably while a per:
questfbning warrant, they are still at liberty to contact any other p
lawye‘g" while they are being questioned. Amnesty International
that tl*je right to contact a lawyer and the right to have the lawyer
questioning must be respected at all times in compliance with int
‘Amnesty International Australia notes that Principle 1 of the Basi
that ‘[é]ll persons are entitled to call upon the assistance of a law}
protect and establish their rights..."."®. Further, principle 17(1) of
Principles provides that ‘[a] detained person shall be entitled to h
of leg%gl counsel."” If the right to contact a lawyer is not specified

dangér that this right is denied and the outcome may be that the

- facto ifncommunicado detention.

to a lawyer if they
tention period.

n who is the subject
ired to stay, which

It is unclear

t.

S between}people
ion or control but
ails the protections
protections apply to
there are no
on is subject to a
rson including a
stralia maintains
ttend the
rnational law.
Principles states
yer of their choice to
the Body of
ave the assistance
there is a greater
person is held in de

Further, the Act provides in section 34F that the prescribed auth
direction that a person be detained.'® Thus, a questioning warran
into a detention warrant. If this occurred, there would be no prote
person’s right to contact a lawyer because, as discussed above,
~ warram does not necessarily explicitly provide for the right to co
the pérson could be detained incommunicado.

' These are known as “protected suspects” under s.23B(2)

'® Basic Principles on the Role of Lawyers UN Doc A/CONF.144/28
Principle 1

" Body of Principles for the Protection of All Persons under Any
Imprisonment Adopted by UN General Assembly resolution 43/173 of 9

'8 Discussed below at 4.4.1

Tity may give a

. may be converted
ction of the detained
questioning

nract a lawyer. Hence

/Rev.1 at 118 (1990)

Form. of Detention or
December 1988
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4.2  Section 34D Warrants for Questioning Etc
This section details the issuing of the warrant and the conditions that can be placed

on the warrant.

4.2.1 Limits on Issuing Authority

Amnesty International Australia is concerned that the power of the issuing authority
under the Act is limited to issuing a warrant that is 'in the same terms as the dratft
warrant'®. This forecloses any possibility of amendment and leaves the issuing
authority only with the choice of either issuing or refusing to issue the warrant. This
limits the independence of the issuing authority and ensures that they are simply an
exten$ion of the executive arm of government. Further, in the pr
whethbr to issue the warrant, the issuing authority is limited to being ‘satisfied that
there ére reasonable grounds for believing that the warrant will sybstantially assist
fhe cdllecﬁon of intelligence’.®® The issuing authority does not have the ability to
consider the additional issues that the Minister is required to consider under section
34C(3). This is the case even if the warrant is to provide for the person to be taken
into custody and detention. While the Minister is required to consider whether there
n into custody and

are refasonable grounds for believing that if the person is not tak
detained the person may, among other things, alert a person involved in a terrorism
offence, the issuing authority does not have the ability to consider these additional

issues.

These further restrictions on what the issuing authority can consider ensure that the
independence of the issuing authority is limited. Essentially, the Minister makes a
decisibn about the warrant that the issuing authority is required ta accept or reject in
its entirety without further consideration. In this way, the issuing authority is simply
an extbnsidn of the executive arm of government and does not provide for any
indepéndent review of whether the warrant should be granted.

4.2.2 AQuestioning before Prescribed Authority

The explanatory memorandum and second reading speech explgin that this provision
is to be interpreted in such a way that ensures a person must only be questioned
before; a prescribed authority. However it is of concern to Amnesty International

*® Section 34D(2) and (5).
* Section 34D(1)(b)
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Australia that this requirement is not explicitly stated in the Act. T
that the warrant must ‘authorise the Organisation, subject to any
conditions, to question the person before a prescribed authority’.3
similarly refer to questioning occurring before the prescribed aut

'he Act does state

restrictions or

' Other sections
rity. However the

0
Act d(jes not explicitly state that questioning may only occur beere a prescribed

authority. .
4.2.3 Time Periods

Amnesty International Australia is concerned that the Act allows f
persons for 168 hours.? This concem is amplified by the fact tha
for 168 hours of detention, with only 24 hours 'of questioning (or 4
interpreter is required). The length of detention is not consistent
time allowed for questioning in the criminal justice system.”

Accor‘dingly, Amnesty International Australia considers that the ti
under the Act is excessive. This is of particular concern in light o
detainees under the Act need not be suspected of having any pa

or detention of

t the Act provides
8 hours if an

with the amount of

e for detention
the fact that

rtin any criminal

activity, merely of having information or a thing that may be relevant to an

investigation. Amnesty International Australia is unclear as to wh
detain a person for 168 hours when they can only be questioned
that period (or 48 if they require an interpreter).

Amnesty International Australia is concerned about what may be

y it is necessary to

for 24 hours over

taking place while

juides the execution

the pérsOn is detained. Although there is a protocol in place that ¢
of detgntion and questioning warrants, this protocol does not ha

Thus,‘fbreaches of the protocol do not carry any criminal sanctions.

In addition the organisation is concerned that the detainee may

VE legislative force.

held

incommunicado during the extended period of detention. This is due to the possible

situation that the warrant may not provide for them to access their family and as

discussed at 4.1 .2, the person may also be unable to access a la

2! gection 34D(5)(a)
2 section 34D(3)(c)

er.

2 Note that Amnesty International Australia also expressed concern regarding the extension

of the questioning time for ‘terrorism offences’ under the Crimes Act 1
the Senate Legal and Constitutional Legislation Committee in April 2004

D14 in a submission to
3
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4.2.4 Access to a lawyer

The Abt provides that if the warrant is a detention warrant, the warrant ‘must permit
the pejrsOn to contact a single lawyer of the person’s choice, so the warrant must
identify such a lawyer’.?* Further the Act provides that the warrant may specify the
times that the detained person is permitted to contact the lawyer.| However, this can
only Qccw after the person has been brought before the prescribed authority for
questioning and has informed the prescribed authority ‘of the identity of the lawyer

- whom the person proposes to contact’.?> A person exercising authority under the
warrant must then have the opportunity to object to the lawyer identified.

The Act is ambiguous as to the exact meaning of section 34D(4). It is unclear
whether the person has to be able to name a specific lawyer or ifit is sufficient for the
detained person to name a lawyer by reference to their position i.e. the local duty
lawyei'; or by their employment i.e. a legal aid lawyer. This ambiguity is dangerous. At
worst,g it could mean that a person would be effectively prevented from contacting a
lawyer as they may not be able to specifically identify one. At best, it still requires a
detainjed person to have some level of legal knowledge so that they can at least
ide‘ntitfya person by reference to their position or their employer. | Amnesty
InternétiOnaI Australia is concerned that this ambiguity could have the effect of
preventing the detained person from accessing a lawyer altogether. As stated above,
this would be in breach of international standards as all people under detention are
entitied to have the assistance of legal counsel.?® This is of furthdr concern because
Amnefsty International has found that systems which provide for arrest and detention
of perfSons without the presence of lawyers have facilitated the mjstreatment and
torture} of detainees.? The Human Rights Committee has found that the practice of
incom@muniCado detention may violate Article 7 of the ICCPR (prahibiting torture and
in-trea.%tment)28 or Article 10 (providing safeguards for people depfived of their

2 Section 34D(4) Note 3
% Section 34D(4)(b)ii)

> Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment Principle 17(1); Basic Principles on the Role of Lawyers Rrinciple 1

7 See for example Amnesty International Rights at Risk ACT 30/001/2002 pp. 21- 24

% Albert Womah Mukong v Cameroon (458/1991) 21 July 1994 UN Doc
CCPRI/C/51/D/458/1991 ,
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liberty). The Committee has also stated that ‘[p]Jrovisions should also be made
against incommunicado detention’ as a safeguard against torture and ill-treatment’.*°

it is a fundamental principle under international standards that gagvernments must
ensure that all arrested, detained or imprisoned people have a right to communicate
with a lawyer in full confidentiality.®' Any failure to provide access to legal
repreéentation will also have an effect upon the person’s ability and right to challenge
their detention and limit access to existing legal rights, such as those provided in the
Act for seeking a remedy in the Federal Court. This limitation upon the ability to
challenge one’s detention may violate a person’s freedom from arbitrary detention. It
also ﬁas the potential to severely compromise the right of a detained person to have
adeqt}fxate facilities to prepare a defence, as required under Article 14(3)(b) of the
ICCPR Thus it is important that any legislation clearly provide for a person to have a
real opportunity to access and consult with a lawyer.

43 | Section 34E Prescribed Authority must explain warrant

This clause requires a prescribed authority to inform the person ¢f particular details
regarding the warrant when a person first appears before a presgribed authority.

4.3.1 Explanation of Warrant

In section 34E(2) the obligation to inform and explain the warrant is limited only to a
person's first appearance before the prescribed authority.®* Amnesty International
Australlia is concerned that this provision may be inadequate to ensure persons who
are héld for extended periods of detention are clear about the details of their future
detention, especially how long they are to be held for and what restrictions in place.
The p;erson may not be able to fully comprehend all the information that the
prescf’ibed authority is giving them at their initial appearance. It is important to
ensuré that the detained person is fully informed of their situation at all times and

thus the explanation should be given more than once.

» Mégreisi v Libyan Arab Jamahiriya (440/1990) 23 March 1994 UN Doc
CCPR/C/50/D/440/1990

® Human Rights Committee General Comment 20 Article 7 UN Doc HRINGEN\1\Rev.1 at 30
para 11

o Principles 22 and 8 of the Basic Principles on the Role of Lawyers; Principle 18 of the Body
of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment

82 However section 34E(3) does require that the prescribed authority tell a detained person of
their right to seek a remedy from the Federal Court at least once in every 24 hour period.
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4.3.2 Conduct of State and Territory Police

The Act provides that the person must be informed that they have the right to

complain to the Inspector General of Intelligence and Security or
Federal Police Ombudsman in relation to the conduct of any offig

the Australian
jals. Amnesty

International Australia notes that section 34A defines 'police officer' to include a

member of the State or Termitory police force. Accordingly it is ne
provisfion to ensure the detained person is informed of their right
in relation to the State or Territory policy to the relevant authority

4.3.3 Access to Information

Therq is no requirement under the Act that persons be given acc
regaréjing the basis upon which they were detained or required
remoy(es the ability to seek judicial review of this information. W
able to be reviewed under the Administrative Decisions (Judicial
provision is made for review by the Federal Court in section 34E(

cessary to insert a
o make a complaint

ess to information

fir questioning. This

ile the Act is not
Review) Act 1977,
1X(f). To fully review

the process under which the person is detained, it would be ne
access to the information forming the basis for the decisions to s
warrant. It may also be in contravention of Article 9(2) of the /CC
that:

'[a]lnyone who is arrested shall be informed, at the time of arres
his arrest and shall be promptly informed of any charge agains

Amnesty International notes that this requirement applies to som
arrested on a charge. However, it is important that when challen
tion, a detainee and their legal representative has access t
which the State justifies detention. It would be unacceptable for
avoid their international obligations simply by virtue of carefully ¢
Amnesty International Australia is concerned that people will be
basis of secret and therefore possibly inaccurate or misinterpre
should be afforded the opportunity to address and correct this inf

deten

ssary to have
ek and issue the
'R which states

, of the reasons for
him'.

one who is

ing the legality of
the basis upon
state to be able to
nosen terminology.
etained on the

tjd information. They
prmation.
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4.4 Section 34F Detention of persons

AmneSty International Australia notes that this section again limit

the power of the

presc?ibed authority. The prescribed authority is permitted only tp give a direction
that IS consistent with the warrant or has been approved in writing by the Attorney
General (section 34F(2)). This again limits the independence of the prescribed

authority and ensures that they are simply an extension of the e
government.

4.4.1 Incommunicado Detention: Access to a Lawyer and F

Sectién 34F(1) provides that the prescribed authority may make

cutive arm of

amily

a direction that the

persoh appearing before them under a warrant be detained. This effectively allows a

questioning warrant to be transformed into a detention warrant.
warraht initially agreed to by the Minister under section 34C(3B)
Minister ensure that the person be permitted to contact a lawyer
is further clarified in section 34D(4) Note 3 which states that ‘A
the pérson to be taken into custody and detained must permit th
single lawyer of the person’s choice, so the warrant must identify
discussed at 4.1.2, a questioning warrant does not have to explig
person be permitted to contact a lawyer of their choice. Thus, if t
issueéi is a questioning warrant and is then converted to a detent
may mean that a person is detained without the ability to access

However, only a

requires that the

of their choice. This
rrant authorising
person to contact a
such a lawyer’. As

itly provide that a

he warrant initially

ion warrant, this

a lawyer.

As discussed above under headings 4.2.3 and 4.2.4, detention

ithout the ability to

acoeés a lawyer is contrary to international law as it may create a situation of
incommunicado detention. Amnesty International Australia has grave concerns

regarﬁing the way in which the Act allows for the detention of pe

ons possibly

withobt access to legal representation. In the past similar systems of arrest and

deterijtionvwithout the presence of lawyers has facilitated the misf
of detainees.,*

reatment and torture

3 See;@ for example Amnesty International Rights at Risk ACT 30/001/2002 pp. 21- 24
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International human rights bodies such as the Human Rights Cormittee® and the
Speciél Rapporteur on Torture® have specified that provision should be made
againét incommunicado detention. Incommunicado detention has been condemned
by mény governments, and non-governmental and inter-governmental organisation
asa sierious human rights violation that often leads to other abuses.

Amnesty International submits that all persons detained must be ftreated in
compiiahce with all human rights standards, including the ICCPR, the Body of
Princibles, and the UN Standard Minimum Rules for the Treatment of Prisoners.
Amnésw International also draws attention to similar standards for detention in the
provisions and decisions of the European Court of Human Rights, and the European

Prison Rules.

Amnésty International Australia is concerned that the Act reversas the usual
provisions under Australian law regarding access to legal representation and the right
to corhmunicate with friends and relatives. The Act is contrary ta the relevant
proviéions of the criminal law regime in Australia providing for access to legal
repyre%entation and ensuring the ability to communicate with friends and relatives.

The Attorney-General initially argued that incommunicado detention is necessary to
preveht the person form contacting others suspected of being involved in 'terrorism'
offentf:es. Amnesty International Australia finds it difficult to believe that a person's
detenftion for seven days without contact with their family or friends would not draw
similar attention to an investigation.

It hasi been stated that the requirement that the detained person be questioned
before a’kprescribed authority is an additional safeguard for their protection. Amnesty
International Australia points out that there is no guarantee under the Act that a
prescribed authority be present throughout the entire 168 hours of detention (nor is
such a course likely to be practicable), although this is what would effectively be
requifed to comprehensively safeguard against the abuse of incgmmunicado

detention.

H Hurban Rights Committee General Comment 20 Article 7 UN Doc HRINGEN\1\Rev.1 at 30
para 11.

% Recommendation (j), General Assembly Report 2001 (A/56/156)

% See for example section 464C of the Crimes Act 1958 (Vic) and sedtion 23G of the Crimes
Act 1914 (Cth). , :
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4.4.2 Incommunicado Detention: Access to Consular Officials

The Act fails to specifically include provisions guaranteeing the

ht of foreign

ri
nationals to be given an opportunity in all cases to seek the assijance of their

embassy or a country representative, as provided for under the
on Consular Relations (the Vienna Convention).”’ When issuing
prescribed authority may specify any persons that the detainee ig
contai;t and the warrant must make express provision for this cor
under the Vienna Convention it is the responsibility of the Gove
the right ‘to,contact consular officials is protected and, where re
withogt delay for persons detained to contact their embassy or c(
Intemétional Australia therefore proposes that the Act include an
foreign national who has been detained for questioning to contac
and that the detained person be informed of that right.

4.4.3 Provision of facilities for contact

Amnesty International Australia also notes that section 34F(9)(c)
person to be given facilities to contact the Inspector General and
However, there is no similar requirement to provide facilities to c¢
permiited under the warrant (section 34F(9)(a)). Also, as noted
shoUiﬂ have a right to make a complaint in relation to the State o
similar provision of facilities to contact the relevant authority.

o

ienna Convention
the warrant, the
permitted to

itact. However
ment to ensure that
ested, to arrange
nsulate. Amnesty
automatic right for a
t a consular official

requires a detained
the Ombudsman.
bntact other persons

Tbove, the person

Territory police and

Furth@r, the Act explicitly provides for a person to ‘seek from a F
remedy relating to the warrant or the treatment of the person in

deral Court a
nnection with the

weirija\nt’.38 However, the Act does not make any provision for the person to be given

facilities for contacting the Federal Court or grant explicit permis
contact the Registrar of the Federal Court to initiate a complaint.

ion for a person to
This omission

make'fs the ability to seek a remedy from the Federal Court somewhat meaningless.

This deﬁ’ciency, when coupled with the possible limits on access

% The Vienna Convention on Consular Relations was signed by Austr
ratified on 12 February 1973 and entered into force in Australia on 14
38(c) provides “...consular officers shall have the right to visit a nation
who is in prison, custody or detention, to converse and correspond with
for his legal representation”.

* Section 34E(1)(f)

to a lawyer and the

arch 1973. Article
| of the sending State
him and to arrange

§ia on 31 March 1964,
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obvious consequences such limitations pose to preparing a Fede*a

renders any provision within the legislation of the ability to seek a
Federal Court is illusory.

4.5 Section 34G Giving Information and producing th

451 Efféctive Reversal of Onus of Proof

I Court action,
remedy from the

ings etc

Section 34G(3) and 34G(6) create similar offences and may be dealit with together.

Subse}ction (3) creates an offence of failing to give information to

a prescribed

authority under questioning, when requested in accordance with a warrant.

Subsection (6) creates an offence of failing to produce any recor¢
questﬁoning, also when requested in accordance with a warrant.
(7), respectively provide a defence of not having the information
possésSion or control of the record or thing, however, the evidenf
explicitly placed upon the defendant.

Amnésty International Australia considers that this reversal of the
onus bf proof effectively violates the detainee's right to be presun
required by Article 14 of the ICCPR, and as outlined above. If the
that the person has failed to give information or to produce a rec{
presuming that the defendant has failed to answer a question or
thing,«%the offence is established unless the defendant can prove
not have the information or thing. In this case, it is not for the pr¢
that the defendant did have the information or thing but rather for
prove that they did not. It is the position of Amnesty International
burde§n of proof be placed on the prosecution, as is usual in the ¢
system.

1 or thing under

Subsection (4) and

br not have

iary burden is

» usual evidentiary
hed innocent, as

prosecution alleges

ord or thing, then
produce a record or
that he or she did
psecution to prove

the defendant to
Australia that the

riminal justice

Amnesty International Australia is also concerned about the application of the
'reasénable possibility’ standard of the criminal law in this Act, as detailed in the
Explénatory Memorandum. Under this standard, it is the task of the defendant to
suggest a reasonable possibility that he or she does not have the information

requésted. The standard is unreasonably high in the circumsta
is alréady effectively a general presumption of guilt, rather than
possibly incriminating facts or circumstances that the defendant
disprove.

s, given that there
specific set of

s seeking to
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4.5.2 Right to Silence

Section 34G(3) also obliges a person to give information requested and does not
permit them to refuse to answer. This section may have the effect of abrogating the
right to silence. If the defendant does not answer because he dogs not know and if
he is ihan charged with failing to answer, then to discharge the evidential burden
dichSséd above the defendant will have to testify. This will thereby effectively
remoVe the right to silence. The 'right to silence’ is a central aspect of criminal
procegjure under the common law. It is closely linked to the pringiple that the
prosebution must prove guilt beyond reasonable doubt, and the preceding principle of
the rigihtof‘ the defendant to be presumed innocent until proven guilty. As such,
Amneisty International Australia considers that it is an indispensable aspect of the
right to a fair trial that should not be removed in any way.

Amnesty International Australia is also concerned that while legal professional
privilége’ is explicitly maintained®, the requirement to give information appears to
extend to privileged relationships such as to doctor and patient or spousal
communications. Amnesty International Australia recommends that the Act be
émerided to acknowledge the special position of such professionals and that any
requirement that they provide information be read alongside and| consistently with
their codes of ethics or conduct.

4.6  Section 34H Interpreter provided at request of prescribed
- authority ' :

, ~ Section 34HAA Interpreter provided at request of person being
- questioned

Section 34H provides for an interpreter to be provided for a 'pers pn appearing for
questioning if the prescribed authority before which that person first appears believes
further provides for

that person is unable to communicate in English. Section 34H
the pérson appearing before the prescribed authority to request the presence of an
interpreter. However, section 34HAA(2) leaves the ultimate decision to the prescribed
authdrity to deny the person an interpreter if the prescribed authority ‘believes on
reasonable grounds that the person who made the request has an adequate
knowledge of the English language, or is physically able, to com
reasonable fluency in that language’

% Section 34WA.
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Amnesty International Australia is concerned that the prescribed authority has the
ultimate power to limit access to an interpreter under the Act. Under international
standards, anyone arrested or detained who does not adequately understand or
speak the language used by the authorities, has the right to be netified in a language
they understand of their rights and how to exercise them and to bie provided with an
interpteter if necessary.®® Amnesty International Australia maintains that it must be
left to fthe’ person to determine whether they require an interpreter to assist them and
the prescribed authority should not have the ability to overrule this determination.

4.7 Section 34JBA Surrender of passport by person in relation to
- whom warrant is sought

The Act requires a person to surrender their passport as soon as practicable after
being notified that the Director-General has sought the Minister's consent to request
the issue of a warrant. The penalty for a failure to surrender the passport is
imprisonment for five years. The person is required to surrender their passport even
thoug}x a warrant has not actually been issued. The Director-General has only sought
the Minister’s consent. Amnesty International Australia is concerned that there is no

~ time limit set by the legislation to determine the time within which the Minister must
make a decision as to whether the permit the Director-General tg request a warrant.
Amnesty International Australia is also concerned that there is no specific provision
allowing a person to apply to the Director-General for return of their passport in
extenffuating circumstances. Section 34JBB does provide that the Director-General
may"éive written permission for a person to leave Australia at a gpecified time.
Howéver, the Act does not establish a process for a person to make such an
applit}ation, nor does it specifically require that the Director-General must return any
surréhdere’d passports to enable the person to travel. Amnesty International Australia
is concerned that these failures in the legisiation impose an unfﬁir burden on the

person.

4.8 Section 34NB Offences of contravening saffguards

“ Article 14(3) ICCPR
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Section 34NB creates offences for contravening safeguards. The
the exercise of authority in contravention of a condition or restrict

offences include

on in the warrant;*'

conduct in contravention of a direction by a prescribed authority; ¥ and a police officer
conducts an unauthorised strip-search.® While these sections are commendable,

section 34VAA limits the likelihood of a prosecution under this se
discussed at 4.10 below.

4.9 Section 34U Involvement of lawyers

Section 34U provides for limits on the role of lawyers. The sectig
- any conduct between the client and the lawyer must be a
" monitored;* |
the legal adviser may not intervene in questioning except
~ clarification of an ambiguous question;* and
if tﬁe prescribed authority considers that the lawyer is dis

tion. This is

n provides that:

hle to be

to request

ruptive during

f quéstioning, then the lawyer may be removed.* In such a situation, the

' perSon has the right to contact someone else as a lawyer

although section

- 34TB does state that questioning may occur in the absenge of a lawyer of the

per?son’s choice.
Amne}sty Irglternational Australia considers that the Act erodes a

ndamental principle

under inteﬁnational standards that require governments to ensure that all arrested,

detained or imprisoned people have a right to communicate con
lawyer”’. élthough the Act does provide for the right to a lawyer,

dentially with their
the right to access a

lawyer is Iibited as discussed above. Further, even once the person is actually able

to access t;heir lawyer, the ability of the lawyer to represent their
limited. Thfere is no right to confidential communication and the |
intervene m questioning. Amnesty International Australia believe,

4! Section 34NB(1)

“2 Section 34NB(3)

“ Section 34NB(5)

* Section 34U(2)

* Section 34U(4)

* Section 34U(5)

“7 Principle 8 of the Basic Principles on the Role of Lawyers states:

'A!l§ arrested, detained or imprisoned persons shall be p
. opportunities, time and facilities to be visited by and to comm
- a Iafwyer, without delay, interception or censorship and in full ¢

client is extremely

wyer is unable to
that this is an

ovided with adequate
nicate and consult with
pnfidentiality.’




unjustified limitation on the role of lawyers and again that these p

contravene standards under international law.
4.10 Section 34VAA  Secrecy relating to warrants a

The Abt provides that it is an offence to disclose information whil

rovisions

nd questioning

the warrant is in

force indicating the fact that the warrant has been issued, or a fazt relating to the

conteht of a warrant, or to the questioning or detention of a persg
the wérrant or to generally disclose operational information. The
impriéonment for five years. '

Similarly it is an offence to disclose information for two years aft
‘ warraht if the information is operational information obtained as
result of the issue of the warrant or of the doing of anything auth
wanaht. The penalty is also imprisonment for five years.

Amnésty International Australia has many concerns about this se
below.
4.10.1 Restricting the right to disclosure

The legislation restricts the communication of certain information

n in connection with
penalty is

r the expiry of the

direct or indirect
rised by the -

rction as outlined

Amnesty

|nterr§ati0nal Australia is concerned that the concept of “operational information” is

broadly and imprecisely defined. ‘Operational information’ may i
information or source of information available to ASIO, as well a

clude any

any information

regarding ASIO’s operational capability, method or plan. The A prohibits disclosure
of thét information if it directly or indirectly resulted from the issuing of, or the conduct
pursuant to, the warrant. Effectively this will prohibit the disclosure of most
inforr@ation relating to ASIO where a warrant under the Act has been issued. This is
partidularly onerous given that the offences are termed as strict liability offences if the
discloser is the subject of the warrant or their lawyer. The subject of the warrant or

their lawyer can be found guilty even when there was no intenti
information and the discloser was not reckless. Amnesty Internat
again concerned at this inclusion of a reversal of the onus of pro
any réquirement of a fault element in the offence.

Thesge provisions also create problems for family and friends who
inforthation through the “permitted disclosure” exception or tho

S
beer{; permitted to contact under the warrant or any other perso:-L

to disclose
ional Australia is

of and the lack of

have received
who the person has
who gain




knowledge of the warrant. Such people may be at undue risk of:tnprisonment for
reckleés disclosure. After any permitted contact with the subject of the warrant or
after any “permitted disclosure”, these third parties will be immedjately placed in a
difﬁcult position: they will not be able to seek legal advice on theif rights and they
may ribt properly understand the secrecy provisions or exactly wlat information falls
under‘f the category of “permitted disclosure”. This places these otherwise innocent
parties at risk of imprisonment for five years.

4.10.2 Removing public accountability

The impact of these offences is that there is no ability for outsidescrutiny of the
operaiion of the warrant system under this Act. Thus, while the terms of reference of
this iriquiry include “...the operation, effectiveness and implications” of Division il
Part 3, in reality it is not possible for any organisation except ASIO to comment on
the operation and effectiveness of the relevant part of the Act. These provisions are
directly contrary to the existence of transparency in government.| It is impossible to
monitbr the application and use of the Act and hence there is essentially a secret
systefn operating without the scrutiny of civil society. Amnesty International Australia
reoog‘?nises and respects the need to retain a certain level of confidentiality regarding
ongoing investigations. However, the organisation maintains that the public has a
right tb know in general terms the degree to which and how Australian security
agencies are applying their broad ranging and unprecedented powers. The level of
secré‘Cy and lack of public scrutiny provided in the Act has the pgtential to allow
humé@n rights violations to go unnoticed and to occur in a climate of impunity.

Human rights, media and other independent organisations are prevented from
gainihg information about or making public any concerns about the welfare of a
detaiﬁed person without government approval. The Director-General of ASIO or the
Attorney-General may not be prepared to enable the disclosure of information that
suggfests irregularities or mistreatment on the part of ASIO, thus|preventing any
indepéndent monitoring or investigating of that alleged irregularity or mistreatment.
Organisations such as Amnesty International should not be prevented from
moniforing the application of ASIO’s powers in relation to the pr‘cIEection of human
rights.

The Act prevents a third party who knows of the issuance of the warrant and thé
subsequent detention from complaining on behalf of the detained person about
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government actions during the period that the person is being detained. While the
detaihée is allowed access to the Inspector General of Intelligence and Security and
the Ombudsman during detention, there is no ability for third parties to act on their
knowledge of detention to assist a detainee. As evidenced in most cases requesting
habeas corpus, the ability of third parties to act for and on behalf|of a person who
may be unable to adequately utilise their right to complain, is a vital element of the
protection of human rights.

4.10.2 Limits the likelihood of prosecutions for contravention of the
- safeguards ’

Further as mentioned above at 4.8, this section means that a pr
contravening the safeguards as detailed in section 34NB is unlikely. Section 34VAA
does breate a category of “permitted disclosures”. The definition pf “permitted
disclcisures" lists instances in which disclosure may be permitted. However the
definition does not allow for the person who was the subject of the warrant to provide
information or make a complaint to the Director of Public Prosecutions unless the
dis‘cldfsure is specifically and additionally permitted by the Director-General, the
Miniéfer or a prescribed authority. This means that the Director of Public
Prosécutions may not be able to initiate a prosecution under section 34NB as he may
not be aware of the contravention. It also means that it will be difficult for the Director
of Public Prosecutions to mount a successful prosecution as the|person who has
direcfly witnessed or experienced the breach will not be able to testify. This
effectively prevents the operation of section 34NB and means that the threat of
prosécution for failing to comply with the safeguards in the legislation is not a real
threat. As stated above, Amnesty International Australia believes that the offences in
sectiQn 34NB are commendable and hence it is important to en

ure that the offences

are énforoeable and able to be prosecuted.




