BRIGITTE AND THE FRENCH
CONNECTION: SECURITY
CARTE BLANCHE OR A LA
CARTE?

GREG CARNE"

[ The October 2003 deportation of French terror susp¥illy Brigitte highlights
the legal and political usages of recently confdraend controversial counter-
terrorism detention and questioning laws. This@etiexplores the executive con-
tention upon a comparison with the French systemstralian detention and ques-
tioning powers require significant expansion. Exe®iusages of the Brigitte
incident in response to terrorism display alarmingnds steadily eroding rule of
law principles and undermining the institutions gurdctices of Australian democ-
racy.

The article analyses ASIO detention and questiopowers and subsequent and
possible expansions. It demonstrates that the anhstview, re-working and re-
visiting of those powers is a more overt polititisa of counter-terrorism re-
sponses, employs executive mandated review axplesse of more measured,
deliberative and democratic practice and leadsh® attrition of rights as the
legislation’s “balance” is continually contestedlhe indefinite nature of the ter-
rorism threat and the restraint on such responsepdlitical only, in the absence of
a bill of rights, makes these developments of ceatern. The article argues,
through several illustrations, that claims for expled detention and questioning
powers have been inappropriately presented. Thelartoncludes that there is
neither a rational nor substantiated case for tfeém to loosen constraints on
already unprecedented counter-terrorism detentiod questioning powess
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I'm saying that we do not have the powers that tieye in France to be
able to detain people for the purposes of questgrihat they have in
France. That's the only point I'm making. The posviérat we have, have
been significantly circumscribed by the requirersghtt the Parliament
sought when the legislation was debdted.

The cooperation between Australia and France atiosl to Brigitte
clearly worked. It has clearly been successful...uldsay that was a
pretty good outcome, mon afi.

It might be a campaign also to support the ledmhain Australia. The
Australian might want to come out with a law or sthing to reduce the
right of defence, to reduce the liberty and theghhiake the Brigitte case
as a threat that is flowing over Australia, andifysll restrictions to hu-
man rights. 3

INTRODUCTION

A The factual background of the Brigitte incident

The arrest and deportation in October 2003 of Hramational Willy Brigitte, al-
leged to have been involved in the planning of ensed terrorist activities in
Sydney and having links to al-Qaeda, has generatedse and continuing interest
in the effectiveness of counter-terrorism measuBegitte, previously suspected by
French authorities of terrorism related involvemieratding up to the 1998 Rugby
World Cup, obtained a tourist visa to visit Austiaih May 2003. Initial informa-
tion was not however received by ASIO from the Ehreauthorities until 22 Sep-
tember, including that he reportedly participated ferrorist training, a
communication that was treated as routine. Somealégs passed and the French
received no reply to their first communication. ©riday 3 October, the French
authorities sent a second communication, indicatiag Brigitte may have been in
Australia in connection with terrorism related wityi and that he was ‘possibly
dangerous®. That communication was not acted upon by ASIQl tntesday 7

! Attorney General Hon Philip Ruddock, ‘Press Coerfiee Announcing A Review of Migration Litiga-
tion and Answering Questions On Deportation Of EherNational’, Transcript 27 October 2003
<http://www.ag.gov.au/www/ministerruddockhome.nséPages/D001D7DF29EB8> (19 November
2003).

2 Minister for Foreign Affairs and Trade, Hon Alexdar Downer, House of Representatiidansard 4
November 2003, 21847.

® Brigitte’s Guadelopean-based lawyer, Harry Durimiaterviewed by ABCForeign Correspondent
journalist Evan Williams in December 2003 feour Corners Transcript: <http://www.abc.net.au/4
corners/content/2004/20040209_brigitte/int_duriiteh> (24 February 2004).

4 See ABCFour Corners ‘Willie Brigitte’ broadcast, 9 February 2004, Tsript:
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October, the relevant communications area beingeddor the intervening Labour
Day holiday weekend in the Australian Capital Ttersi.’

Brigitte was placed under immigration detention llweach of his visa conditions
on 9 October 2003 and deported on 17 October 20@8g subsequently detained
by the French authorities. It was subsequently sstggl that he would be released
due to a lack of substantive evidence relatingetwotist activities. However,
according to transcripts of an interrogation condddy a French anti-terrorism
magistrate, Brigitte has admitted presence at #hkar E. Tayiba complex near
Lahore, Pakistan in 2001-2082n November 2003, Lashkar E Tayiba was pro-
scribed as a terrorist organisation in Australiaus attracting the operation of
provisions of theCriminal Code Act(Cth)'’ inserted by theSecurity Legislation
Amendment (Terrorism) Act 200@th) ™

<http://www.abc.net.au/4corners/content/2003/trepss/s1040952.htm> (24 February 2004) ; Hon
Philip Ruddock ‘Search Warrants After Australia#fice Terrorism Link’ Media Release 26 October
2003 <http://www.ag.gov.au/agd/WWW/MinisterRuddodkhk.nsf/Page/Media_Releases_2>

(1 November 2004). See also House of Represeesatiansard,3 November 2003, 21727 (Hon
Philip Ruddock) and Martin Chulov, ‘Brigitte suspgcpolice thwartedThe Australian 9 February
2004, 1.

® See also Senate Legal and Constitutional LegislaGommittee Estimatesjansard 16 February
2004, 4-5 regarding the date and receipt of the éind second communications from the French author
ties to ASIO.

® Ruddock, above n 4. See also House of Represarsatansard 3 November 2003, 21727 (Hon
Philip Ruddock).

" See Orietta Guerrera ‘PM defends role in terr@psat's extradition’, The Age(Melbourne), 17
January 2004, 6; ‘Brigitte release imminent fockaf evidence’ ABC News On Line 16 January 2004
<http://www.abc.net.au/cgi-bin/common/printfriengiy?http://www.abc.net.au/news/newsitems/s10>
(16 January 2004). Brigitte's Australian spouse,laviie Brown, was also detained whilst in France
seeking access to Brigitte: see Alain Acco and Ma@hulov, ‘Brigitte’s wife held in Paris’The
Australian 22 January 2004, 1; Freya Petersen, ‘Lawyer rela®drigitte’s wife held’, The Age
(Melbourne),23 January 2004, 7. Reports about the presentayidfrench counter-terrorism authorities
during detention to Brown of a detailed case adaBrigitte contradicted such claims: see Martin
Chulov and Alain Acco, ‘Brigitte’s duped wife turrmm him’, The Australian 28 January 2004, 1 and
‘Brigitte’s wife to leave him’,The Age 30 January 2004, 7.

8 See ‘Interrogation: Willy Brigitte’, Edited transpt from the interrogations of Willie Brigitte by
magistrate Jean-Louis Bruguiere, ABGur Cornersbroadcast 9 February 2004
<http://www.abc.net.au/4corners/content/2004/20020 Prigitte/interrogation.htm>

(24 February 2004). See also transcript ‘Willie g&te’, Four Corners above n 4 and transcript of
interview with Harry Durimel, above n 3.

® Criminal Code Amendment (Hamas and Lashkar-E-Tayiket 2003(Cth). See further discussion
under the subsequent heading ‘Executive contrditigsing a counter-terrorism response’.

% SeeCriminal Code Act 199%Cth) ss 102.2 to 102.8.

™ See Greg Carne, ‘Terror and the ambit cla8ecurity Legislation Amendment (Terrorism) Act 2002
(Cth)’ (2003) 14Public Law Reviewt3, 13.
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B A synopsis of the article

This article commences with a brief examinationthad political responses to the
Brigitte incident and the institutional implicatisrof such responses, arising from
the executive assertion that based upon a comparigh French counter-terrorism
laws, new ASIO detention and questioning powersiiregsignificant expansion.
Such political responses evidence significant dadrang trends steadily eroding
rule of law principles and will produce more nartpWwased democratic institutions
and practices, such risks being highlighted byotegiUnited Nations human rights
bodies.

An analysis is then made of the ASIO detention guelstioning powers, to provide
a foundation for evaluating both the Attorney-Gatierclaim arising from the
Brigitte incident for enhanced power and in surmgysome of the characteristics
recent legislative reform, including th&SIO Legislation Amendment Act 2003
(Cth). It is submitted that the constant reviewywaking and re-visiting of those
powers reflects a more overt politicisation of csrterrorism responses. Simi-
larly, internal executive review of the powers @nsidered to be at the expense of
more measured, deliberative and democratic revigwyiding an opportunity,
through departmental review, for reinstating draaorcharacteristics of the origi-
nal bill, which are considered. In general, theyem increasing executive dimen-
sion over the complexion of the legislation, refileg a more restricted and
contingent quality of democracy. Executive featuséshe legislation and its sur-
rounding issues, as perceived by the former andepteAttorneys-General, are
examined as providing insights into the ongoingmaf issues given new impetus
by the Brigitte incident.

The article then argues, in the context of issuectly arising from and relevant to
the Brigitte incident, that the claims for expandiedention and questioning powers
have been improperly presented and are unsubg&htthe existing unprecedented
detention and questioning powers being criticisedl @f context; inappropriate
inter-jurisdictional comparisons being made for gwvers; favourable considera-
tion given French terrorism laws, but omitting gysic human rights abuses arising
from those powers established by United Natiorstyrbodies, the European Court
of Human Rights and Amnesty International; confasaver criminal law versus
intelligence gathering models; a reliance uponghllyi problematic rights balancing
model in reconciling security and liberty, as wasl contradictions in an expansion
of the powers with preferred and publicly articathiccountability models.

The article concludes, through highlighting sevemhsequences from the preced-
ing arguments, that there is neither a rationalsutstantiated case for the claim to
loosen constraints on already unprecedented deteaid questioning powers.
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C Background and context: the political response to the
Brigitte incident

An apparent failure of intelligence exchange anthmanication between France
and Australia, resulting in a person with suspetterbrist links being admitted to
Australia, carries considerable legal significarmmed a potential for significant
political damage to the government. The Attorney&al has sought to politically
capitalise upon the incident, emphasising the #ffecess of Australia’'s co-
operative counter-terrorism arrangements. The AgprGeneral also hinted that
based upon a comparison with French anti-terrolisms, ASIO requires a signifi-
cant expansion of its recently acquired detentiod questioning powers. This
comparison has been used to partly explain the rtwmm of Brigitte on the
grounds of the supposed inadequacy of the ASIOndete and questioning re-
gime®® This is a remarkable claim given that these newgss were not applied to
Brigitte'* and the fact that the powers have twice beenfaignily expanded?

The apparent attempt to turn the political negafieé Brigitte’s presence in Aus-
tralia on a tourist visa for several months andseous attendant delays in acting
on French intelligence communications, into a pasiby claiming that signifi-
cantly and recently enhanced intelligence ageneyep® require further substantial
expansion, highlights trends compromising and fansng democratic govern-
ance and the rule of law. Australian counter-tésrorlegislative responses, of
which the Brigitte incident is an illustrative expl®, have steadily eroded rule of
law principles — accountability of institutions, elyprocess, separation of power,
scrutiny of authority, constraints on the exera$eliscretions and a cogent justifi-

2¢|ntelligence delay has Ruddock asking questioA8C Latelinebroadcast, 27 October 2003, Tran
script: <http:www.abc.net.au/lateline/content/26936417.htm> (19 November 2003); ‘Interview:
Philip Ruddock’Sundayprogram broadcast 2 November 2003 Transcript
<http://sunday.ninemsn.com.au/sunday/includes/éetetent.asp?purl=/sunday/politica> (2 November
2003) and ‘New anti-terrorism laws too cumbersoReddock’ ABC News Online 10 November 2003
<http://www.abc.net.au/cgi-bin/common/printfriengi{?http://www.abc.net.au/news/n> (21 November
2003).

3 See Ruddock, above n 1 and ‘ltem: Attorney-Genehidlip Ruddock Confirms ASIO Has Used Its
New Powers To Interrogate Australian Associated=(@hch Terror Suspect Willie Brigitte’, Transcript
10 December 2003
<http://www.ag.gov.au/www/MinisterRuddockHome.ns#W+Pages/446C96F9F842> (11 December
2003).

4 See Senatéjansard 2 December 2003, 18252-18253 (Senator Hon ChrisdB), SenateHansard

2 December 2003, 18270 and 3 December 2003, 18388afor Brian Greig); Senatklansard 4
December 2003, 18788 (Senator Hon Chris Ellisome &lso Ruddock, above n 12; and Ruddock
‘Interview: Philip Ruddock’, above n 12.

% Firstly, in the scope of the applicable powerstia bill compared to what was mooted in the time
leading up to the introduction of the bill and sedly, in the Government’s ‘compromise’, extending
permissible detention on a single warrant from 48rk to 168 hours: see the discussion in the sextio
of this article ‘Prospective change: liberalisirige tcriteria for obtaining detention and questioning
warrants’ and ‘ASIO Questioning and Detention P@wveék Synopsis’, which follows. See also A-G’s
Press Releases “New Counter-Terrorism Measurest@b@r 2001
<http://lwww.ag.gov.au/agd/WWW/attorneygeneralHorsRPage/Media_Releases_200> (1 November
2004) and ‘Compromise For The Sake Of National 88¢ull June 2003
<http://www.ag.gov.au/www/attorneygeneralhome.nsfBAPages/D7604110820D9D> (12 June 2003).
% See especially House of Representatitzsisard 5 November 2003, 21967 (Kevin Rudd).



578 DEAKIN LAW REVIEW VoLUME 9 No 2

cation for intrusive powets— and such erosion is reflected both in the alifuof
the legislative proponents and in the legislatitself. As one commentator has
pointedly observed:

The core principles which distinguish liberal demagic regimes from authoritarian
ones — ‘the rule of law; openness and accountalaifigovernment; and the main-
tenance of a bond of trust and confidence betwéizers and government that
results from an electorate that is informed abaulilip affairs’- have increasingly
been put under strain by the continuing expansiaseourity operations according
to a broad mandate of ‘counter-terroristh’.

This continued expansion is an identifiable trendAustralian reforms and is
strongly reflected in the political response to Britte incident.

D Background and context: some institutional implica-
tions of the executive response to Brigitte incident

The Attorney-General’s response to the Brigittadant is distinctive for its overt
political approach in shifting responsibility foand in seeking remediation of a
national security administrative and policy failuterough advocating a further
expansion of counter-terrorism detention and iogative powers. In contrast,
maintaining liberal democratic values, the anathehaternational terrorism, in
the absence of a bill of right$ presumes political restraint and reasonableness
the exercise of legislative and executive power andverriding commitment to
the characteristics of free and open societies evleerimmediate party political
advantages arise. Otherwise, incremental erosidnsivd and political rights,
brokered over potentially decades in counteringotesm, will ultimately destroy
from within the same defining values, institutioasd practices of democratic
governance. As state authority becomes more ons@ptea shift will occur in the
nature of the Australian polity.

n

The risk of this type of development has been ifledtby various United Nations
institutions. The High Commissioner for Human Rgffitthe Commission on

" See also Jenny Hockingerror Laws, ASIO, Counter-Terrorism and The ThreatDemocracy
(2004), 247.

8 Hocking, above n 17, 246.

' Refer to the discussions on this point by Georghiams: George Williams, ‘Australian Values and
the War Against Terrorism’ (2003) 28niversity Of New South Law Journ&aB1, 197 and George
Williams, The Case For An Australian Bill Of Rights: FreedomiThe War On Terro(2004).

2 See, as examples, the work of the United Natiomgh KEommissioner for Human Rights: Report of
the United Nations High Commissioner for Human RsgAnd Follow-Up To The World Conference
On Human Right,sHuman Rights: A Uniting Framewaqrk27 February 2002 UN Document
E/CN.4/2002/18 especially 3-7, 9-12, 15; ‘Actiorganst Terrorism Must Not Undermine Human
Rights, Say High Commissioner For Human Rights’uel of Europe and OSCE’ UN Press Release
29 November 2001
<http://www.unchr.ch/huricane/huricane.nsf/view@D/7D80ACICB53F23C1256B1> (10 June 2002)
including Joint Statement by UN High Commissioner Human Rights, Secretary General of the
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Human Rights' and the Sub-Commission on the Promotion and Rioteof
Human Right& of the UN Economic and Social Council, the Secye@eneral>
the Secretary-General's Policy Working Group on lthéted Nations and Terror-
ism?* the CERD Committe®, the CAT Committe® and the UN General Assem-
bly?” have responded to the this concern. A constamhehef these UN human
rights bodies has been the need to produce a nalistit appraisal of the concept
of security, so that human rights values are finitggrated with responses to terror-
ism. Such considerations are of increased sigmifiean the Australian context, as
the lack of a bill of rights deprives policy angjislative development of a formal
legal mechanism to test the reasonableness, piopality and necessity of serial
counter-terrorism reforms.

Whilst Australia would traditionally be describeds daving strong liberal-
democratic institutions, practices and traditicmaendments to th&SIO Act 1979
(Cth) in 19998 2002° and 200% have created significant enhancements of execu-
tive power of a degree and nature detrimentallyaictipg upon civil and political
rights. Theres gesta@f the Brigitte incident and the Executive respisit sug-
gest that such movement is likely to intensify aodsolidate. In the present envi-
ronment of serial claims for enhancing counteretésm powers, new and mooted

Council of Europe and Director of the OSCE Office bemocratic Institutions and Human Rights 29
November 2001

< <http://www.unhchr.ch/huricane/huricane.nsf/(SptMOHCHR.STM.01.66.En?Open>

(10 June 2002); and ‘Post 11 September Effortsilshicead To More Human Security, Not Rollback In
Civil Liberties, UN Rights Chief Says’ (Fifth Commuwealth Lecture) UN Press Release 6 June 2002
<http://www.unhchr.ch/huricane/huricane.nsf/viewD321FAFF25F1424AC1256BD0>

(10 June 2002).

2 Commission on Human Rights resolution 2001/37 28ilA2001, Human Rights and Terrorism
<ttp://www.unhchr.ch/Huridocda/Huridoca.nsf/Testid2ece80ebc3b8f74c1256a40> (3 May 2003).
Commission on Human Rights resolution 2002/35 2%ilA2002, Human Rights and Terrorism
<http://www.unHchr.ch/Huridocda/Huridoca.nsf/Testfre/bab46260c4a1131bc1256ba> (3 May 2003).
2 Terrorism and Human RightsSecond progress report prepared by Ms KalliopiKisufa, Special
Rapporteur UN Document e/CN.4/Sub.2/2002/35 17 2002.

% Report of the Secretary-General on implementatio@eneral Assembly resolution 57/2W8
Document <E/CN.4/2003/120 20 March 2003
<http://www.unhchr.ch/Huridocda/Huridoca.nsf/Testifie/90504a8bb2031985c¢1256¢f > (3 May 2003)
24 Report of the Policy Working Group on the Unitedibias and TerrorismUN Document A/57/273
S/2002/875

% CERD CommitteeStatement on racial discrimination and measuresdmbat terrorismUN Docu-
ment A/57/18 (Chapter XI)(C)(Statement)
<http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f42865a9004dc311/44f56d54190> (5 May 2003)
% gtatement of the Committee Against Torture UN Doent CAT/C/XXVII/Misc.7, 22 November
2001

% General Assembly Resolution 57/2xotection of human rights and fundamental freedevhile
countering terrorism 27 February 2003 UN Document A/RES/57/219; Gdnassembly Resolution
56/160Human Rights and terrorish3 February 2002 UN Document A/RES/56/160.

2 The ASIO Amendment Act 1998th) expanded a range of technical and otherligesice gathering
techniques.

2 ASIO Legislation (Terrorism) Amendment Act 2QQ2h). This Act is discussed under the heading
‘ASIO Questioning and Detention Powers: A Synopdiglow.

% ASIO Legislation Amendment Act 20@%h). This Act is discussed under the heading éRe@nd
Prospective Executive Claims for Enhanced Pow31O Legislation Amendment Act 2003th)’,
below.
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legislative reforms could exponentially erode vasianstitutions and practices of
Australian democracy-

The assertiveness of executive authority, as ecitrin the Brigitte incident, is
more readily identifiable with narrower, restrigielite models of democracy
driving policy and legislative development. Suclaettteristics are reflected in and
reinforced by theASIO Legislation Amendment Act 20@h)3? The restrictive-
elite model of democradyprovides for a contracted participatory function the
people, limited to voting and discussinto ensure the proper operation of elec-
toral requirementd, Political initiative and activity is to be genesdtby those
seeking or holding elected offié& Consistent with the competition of politicians
for the limited role of citizens in securing thete, those representatives are free
to engage in political action of their own and ao¢ answerable to instruction from,
or obligation towards, enfranchised citizéAsSuch protection as exists against
arbitrary rule is largely limited to the capacity periodically remove offending
politicians at election®

Features of this narrow model of democracy andssimptions about the relations
between the citizen and the state strongly resdndtee conferral of detention and
questioning powers and in the executive claims ftben Brigitte incident for fur-
ther expansion of those powers. Such featuresdedive method of a departmental
review by the Attorney-General’s department of &xis powers’ in place of the
public forums of a Parliamentary Committee or inelegent inquiry; constant
Executive inspired reform for political rather thpractical policy needs; and ex-

% The context surrounding the reforms is importgarticularly the conflation of intelligence gathregi
and criminal investigation: see Jenny Hocking, ‘Gten-Terrorism and the Criminalisation of Politics:
Australia’s New Security Powers of Detention, Priggion and Control’ (2003) 4@wustralian Journal

of Politics and History355, 364-365; Hocking, above n 17, 233 and SimoonBitt, ‘Constitutional
Rhetoric v Criminal Justice Realities: Unbalanceesponses to Terrorism?’ (2003) Pdiblic Law
Reviewr6, 79.

% Especially the provisions which suppress primang @econdary communications of information
relating to detention and questioning warrantsluiiog media reporting: see the discussion under th
heading ‘Recent and Prospective Executive ClaimsEahanced PoweASIO Legislation Amendment
Act 2003(Cth)’, which follows.

% See Joseph Schumpet@gpitalism, Socialism and Democra(}943) 105.

3 Carol PatemarPRarticipation and Democratic Theoi1970) 5, in this sense involving a retreat from
the public domain and practices of active politiciéizenship.

% Glen Patmore, ‘Making Sense of Representative eavy and the Implied Freedom of Political
Communication in the High Court of Australia’ (199BGriffith Law Reviewd7, 105; Pateman, above n
34, 5.

% pateman, above n 34, 5.

%" David Held,Models of Democrac{1987), 165; Patmore, above n 35, 106.

% Jeremy Kirk, ‘Constitutional Implications from Regsentative Democracy’ (1995) Fderal Law
Reviews37, 47.

* The departmental review is discussed in more detaier the heading ‘Executive control: revisitiog
reworking an earlier legislative ambit claim?’, whifollows. The 2004 Parliamentary session has
included a significant number of terrorism relatedislative reforms: se€riminal Code Amendment
(Terrorist Organisations) Act 2004Cth); Anti-Terrorism Act 2004Cth); Anti-Terrorism Act (No 2)
2004 (Cth); Anti-Terrorism Act (No 3) 2004Cth); National Security Information (Criminal Proceed-
ings) Bill 2004(Cth) andNational Security Information (Criminal ProceedinffSonsequential Amend-
ments) Bill 2004Cth).
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pressed executive dissatisfaction with negotiatelidentary outcomes in
counter-terrorism legislation. Such restrictivaeslidemocratic model assumptions
stand in marked contrast to the characteristicstifigble with broader democratic
models, commonly identified as the proteciVelevelopmentél, participator?
and pluralist® models of democracy.

Distinctive and alarming political usages of natibeecurity reform may therefore
be identified from the Brigitte incident. To fullpomprehend such developments,
discussion now turns to the legislative conteximfravhich they have emerged,
namely theASIO Legislation Amendment (Terrorism) Act 2008)) detention and
questioning powers.

40 A model intended to provide structures, practied institutions controlling those possessing jwalit
power over those subject to that power. This consr@achieved by the accountability of enfranchise-
ment, regular elections by secret ballot, a semaratf powers and freedoms of speech and public
association: Patmore, above n 35, 97. The focubeoprotective model of democracy is the protection
of individual liberty: Kirk, above n 38, 46. Themiaipation of the individual, whilst in the indidual’s
interest, is necessarily instrumental to the greagteod of the protection of governing institutions:
Pateman, above n 34, 19-20; Held, above n 37, &&vford Brough McPhersorhe Life and Times of
Liberal Democracy(1977) 35-37.

“ The developmental model of democracy, acceptiegptinciples of the protective model of democ-
racy, further emphasises the moral and educatideaélopmental benefits to the individual through
participation in the political processes: Kirk, abm 38, 46 and Patmore, above n 35, 101-102.i¢dlit
involvement is necessary not only for the protectid individual interests, but to create an infotne
committed and developing citizenry and is esserttbathe ‘highest and harmonious’ expansion of
individual capacities: Held, above n 37, 102. Depetental democracy is strongly associated with the
writings of John Stuart Mill: Held, above n 37, 86.

2 The participatory model of democracy derives frsmme of the rationales of developmental democ-
racy, but goes beyond the quite restricted forrpasticipation advocated by JS Mill: see Kirk, abave
38, 46 and Patmore, above n 35, 103. A particigatoodel of democracy encourages maximisation of
individual opportunities to participate in politloadecisions, to develop the necessary qualitiesniable
citizens to assess the activities of representaiwvel hold them accountable: Patmore, above n(85, 1
103. Participation expands beyond voting and dsounsin representative government to include
democratisation and politicisation of institutiomswhich individuals can play a significant roleatP
more, above n 35, 104. Involvement and contestadfensignificantly expanded, changing relationship
between representatives and represented and time étrepresentation itself.

*3 The pluralist model of democracy states that iimtial interests of the individual are best represgn
through membership of an interest group competimgadlitical and policy terms with other groups to
influence government. The political objectives afrplism do not necessarily comprise the interasts
values constituting the identity of the community a whole: Jurgen Habermas ‘Three Normative
Models of Democracy’ in Seyla Benhabib (eBgmocracy and Difference Contesting The Boundaries
of The Political(1996) 25. Pluralism assumes basic norms and tolegulate the contest of competing
groups, including the role of the state as a regul protect group rights: Paul HirRepresentative
Democracy and Its Limit61990), 16. Such a state protective capacity ve®la legal order regulating
the interaction of groups with lawmaking and enémnent capacity: Hirst, 17.
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Il AsIO QUESTIONING AND DETENTION POWERS: A SYNOPSIS

A The warrant detention and questioning powers

In June 2003, after 18 months of protracted deaatesignificant modifications to
the original bill following three parliamentary comittee reporté? the ASIO Legis-
lation Amendment (Terrorism) Act 2003th) was enacted. It conferred upon ASIO
a range of unprecedented powers in relation tag#tikering of intelligence about,
as distinct from the criminal investigation of,amge of separately legislated terror-
ism offence$” enacted following the September 11 2001 attackthén United
States. A synopsis of these special powers, ditdotgards the gathering of intelli-
gence and providing for incommunicado detentiomofh-suspects and suspects
alike, will be useful in assessing the claim of Ateorney-General that these pow-
ers require expansion.

These warrant procedures, the liberalisation ofctvhiias now been raised by the
Attorney-General, have previously been promotedcasstituting considerable
safeguardé® Existing procedures for obtaining questioning detention warrants

“ Parliament of the Commonwealth of Austraka Advisory Report on the Australian Security lirtel
gence Organisation Legislation Amendment (Terro)i&itl 2002, Parliamentary Joint Committee on
ASIO, ASIS and DSD Canberra, May 2002; Parliamdrthe Commonwealth of Australi®rovisions

of the Australian Security Intelligence Organisatikegislation Amendment (Terrorism) Bill 2002
Senate Legal and Constitutional Legislation Conemsittlune 2002; Parliament of the Commonwealth of
Australia, Australian Security Intelligence Organisation Ldgison Amendment (Terrorism) Bill 2002
and Related MattersSSenate Legal and Constitutional References Comenilecember 2002.

“ ‘Terrorism offence’ is defined as meaning an offemgainst Division 72 or Part 5.3 of the Common-
wealth Criminal Code seeASIO Act 1979Cth) s 4. TheSecurity Legislation Amendment (Terrorism)
Act 2002 (Cth) inserted a new Part 5.3 into the Commonwe@ltminal Code comprehensively
defining ‘terrorist act’ as based on an act or dh@& action where the action or threat of acti@miade
with the intention of advancing a political, oreligious or ideological cause. The relevant actianst

be one which (a) causes serious harm that is pllyBarm to a person; (b) causes serious damage to
property; (ba) causes a person’s death; (c) endareg@erson’s life, other than the life of the pers
taking the action; (d) creates a serious risk &olthalth or safety of the public or a section ef public;

or (e) seriously interferes with, seriously dissjpir destroys an electronic system. Using thanitieh,

an extensive array of individual and organisatioofiénces is created: s€&ommonwealth Criminal
Codess 101.1-101.6 anBommonwealth Criminal Codes102.2-102.7 for offences arising from the
power to proscribe organisations as terrorist dsgdions. See also Carne, above n 11, 14-15. Adurt
Criminal Code(Cth) s 102.8 offence of associating with a testoorganisation was inserted by thieti-
Terrorism Act (N0.2) 2004Cth).

“The former Attorney-General, the Hon Daryl Williass¥ QC MP referred to the warrant request and
issuing process as a ‘strict safeguard’: see Atipi@eneral’'s Press Release 21 March 2002 ‘ASIO
Legislation Amendment Bill Introduced’
<http://lwww.ag.gov.au/www/attorneygeneralHome.nsffWPages/DB85B938C9D66B4CCA256B>

(12 January 2004) and House of Representatiassard 20 March 2003 13172. It is this same ‘strict
safeguard’ that the present Attorney-General gisafied a need to significantly weaken. For a amytr
view, see Sarah Pritchard, ‘The Counter-Terrorishs’'§2002) (Winter)Bar News: Journal of the NSW
Bar Associatiori0, 15.
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involves different stages of approval with corresfiog criteria. The Director

General may seek the consent of the Attorney Gekneresequest the issue of a
warrant under s.34D of th&SIO Act 1979Cth) in relation to a named persbn.

The Attorney-General may, by writing, consent te tmaking of the request, if
certain criteria are in fact satisfied, namely:

(a) that there are reasonable grounds for belietviat issuing thewarrant to
be requested will substantially assist the coltectf intelligence that is im-
portant in relation to a terrorism offence; and

(b) that relying on other methods of collectingttintelligence would be in-
effective; and

(c) if the warrant to be requested is to autleottie person to be taken into
custody immediately, brought before a prescribetaity immediately for
questioning and detained — that there are reasegablinds for believing
that if the person is not immediately taken intstody and detained, the

person:
0] may alert a person involved in a terrorism aoffe that the offence
is being investigated; or
(i) may not appear before the prescribed autyioor
(i) may destroy, damage or alter a record ardgtthe person may be

requested in accordance with the warrant to prafuce

Once the Attorney-General’s consent to the makinp@ request for a warrant has
been obtained in accordance with s 34C(4) ofABEO Act 1979Cth), the issuing
authority”® may issue a warrant if satisfied that there aesoeable grounds for
believing that the warrant will substantially assiee collection of intelligence that
is important in relation to a terrorism offerfdf the issuing authority then issues
the warrant it must be in the same terms as th# wirant forming part of the
request’ In the case of a questioning only warrant, it nesjuire the named
person to appear before a prescribed authority questioning under the warrant

4T ASIO Act 1974Cth), s 34C, including requirements for the drafjuest: see s 34C (2).

48 ASIO Act 1979Cth) s 34C (3)(a) (b) and (c). The Attorney Gehenust also, under s 34C (3)(ba) be
satisfied that a range of adopting acts (listedenrsd34C (3A)) relating to a written statement afqe-
dures (the protocol) have been completed. See'ABI® Protocol To Guide Warrant Process’, Attor-
ney General's News Release, 12 August 2003
<http://www.ag.gov.au/agd/WWW/attorneygeneralHorsPage/Media_Releases_200> (1 November
2004) and Parliament of Australfeustralian Security Intelligence Organisation Protb Tabled Paper
319 of 2003 (2003). S 34C (3B) of the Act also fieggithat the Attorney General must ensure that a
warrant to be requested for custody and detent@mits the detainee (subject to s.34 TA) to congact
lawyer of the detainee’s choice after the detaihae been brought before a prescribed authority for
questioning.

49 ASIO Act 1979Cth) s 34AB enables the Attorney General to appaian issuing authority a con-
senting Federal magistrate or judge or a conseip@ngon in a specified class declared by regulation

be an issuing authority.

%0 ASIO Act 1974Cth) s 34D(1)(b).

L ASIO Act 1974Cth) s 34D(2).

*2 A prescribed authority is a consenting person ayped by writing by the Minister who (1) has served
as a judge in one or more of the superior courts feeriod of 5 years and no longer holds a comioriss
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immediately after the person is notified of theus®of the warrant, or at a time
specified in the warranit.In the case of a detention and questioning waritmiust
authorise the named person to be taken into cusitothediately by a police offi-
cer, brought before a prescribed authority immediyafor questioning under the
warrant and detained under arrangements made bljca pfficer for the question-
ing period>*

Both forms of warrants are governed by section 34fiBie ASIO Act 1979Cth)
providing for a regime of a maximum of 24 hoursoofestioning® in three eight
hour blocks of questioning in the presence of ttesqribed authority. After each
cumulation of eight hours of questioning, the pribgal authority, on application of
a person exercising authority under the warrany, amdy permit the questioning to
continue if satisfied that:

()] there are reasonable grounds for believingglenitting the con-
tinuation will substantially assist the collectiohintelligence that
is important in relation to a terrorism offencedan

(b) persons exercising authority under the warcantiucted the
guestioning of the person properly and without yiétathe period
mentioned in that subsectin

Section 34 HC requires that a person cannot bdanéetainder a warrant for a
continuous period of more than 168 hours, althoagbapacity exists to obtain
second and subsequent warrants on not especiahpws additional ground5The
proposal of the Law Council of Australia that ather five requirements need be
satisfied before a second or subsequent warraappeved was not accepted by
the Parliament, so that the legislation ‘will sudtjsome of our fellow citizens to
both interrogation and administrative detentionlémg and repeated period§’.

as a judge of a superior court or (2) if satisfieat there are an insufficient number of retiredigies to
act as prescribed authorities, appoint a personiwiecarrently serving as a judge in a State or ifay
Supreme Court or District Court (or an equivalart)l has done so for a period of at least 5 yea(3)or
if satisfied that there are an insufficient numbéretired judges or currently serving State orrifery
judges to act as prescribed authorities, appoirA/ih President or Deputy President who is enrobed
a legal practitioner of a federal court or the $mpe Court of a State or Territory and has beenlledro
for at least 5 year#sSIO Act 1979Cth) s 34B (1) to (3).

% ASIO Act 1979Cth) s 34C (3)(a) (b) and (c).

** ASIO Act 1979Cth) s 34D (2) (b) (i).

5 ASIO Act 1974Cth) s 34HB (6) states that persons exercisingaity under a s.34 D warrant must
not question a person under the warrant if thegmeh&s been questioned under the warrant for hdbta
24 hours.

% Section 34 HB (4) (a) and (b) of tASIO Act 1974Cth).

57 Aside from the s 34D (1)(b) requirement, the isguauthority must take account of the requirements
of the person already having been detained in adiomewith one or more warrant&SIO Act 1979
(Cth) s.34D (1A) (a), (b)(i) and (ii).

*8 The five additional requirements are listed in Bam Kerr, ‘Australia’s legislative response to Desr
ism’, Paper delivered to the Criminal Bar Assoaiatdf Victoria, 26 August 2003, 5.

%% Kerr, above n 58, 5.
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Several other features of the detention and queéstiacregime importantly confirm
its draconian scope. Detention is incommunicadthénsense that the subject of the
warrant, who may not be suspected of any terrooéience but may simply be
thought to have relevant information, can disapgean the community for one
week. A close examination of the legislation canfirthat during this time there is
no enforceable right of a detainee to notify familgmbers or employers of one’s
whereabout§® Such concessions to discretionary communictiaith the outside
world are subject to a range of contingenéfes.

A person appearing before a prescribed authoritygéeestioning under a warrant
has the right of silené&and privilege against self-incriminatffrremoved. Use
immunity in criminal proceedings of this informati@nd records and things pro-
duced whilst before a prescribed authority for goeghg under a warrant is pro-
vided® but not derivative use immunity.

Similarly, there are also significant restrictiams the role of lawyers during deten-
tion.°® The incommunicado model of the detention is urded in the fact that the
legislative drafting fails to create an explicight for a lawyer to be present at all
times during detention and questionfigroviding an ambiguity which may effec-
tively exclude continuous legal representation aresencé®

Initially, limitations may be imposed upon the diien of the prescribed authority,
relating to contact with a particular lawyer, or thasis of certain adverse circum-
stances relating to that lawyer would event§a# range of further limitations also
exists. Contact between a person subject to theamtaand his or her legal adviser

€ ASIO Act 1979Cth) s 34F (8).

2 ASIO Act 1979Cth) s 34F (9).

2 ASIO Act 1979Cth) s.34 D (2) (b) (ii) requires that a detentigarrant issued by the issuing authority
must, only in the most general and unspecific terpermit the person to contact identified persahs
specified times when the person is in custody ¢ert®n authorised by the warrant’. The requiremen
of ‘specified times’ is open to the specificatiodhaocontingency having the effect of preventing cmm
nication with the outside world. Similarly, s 34D) (states that the ‘warramtayidentify someone whom
the person is permitted to contact by referendbédact that he or she...has a particular legaauwnilfal
relationship with the person.... Whilst the perssnbefore the prescribed authority for questioning
under a warrant, the authorityay give (d) a direction permitting the person to emtan identified
person (including someone identified by referenzéhte fact that he or she has a particular legal or
familial relationship with the person) or any perse 34F (1)(d). Such a direction by the prescribed
authority must be consistent with the warrant oapproved in writing by the Minister: s 34F (2).

3 ASIO Act 1979Cth) s 34G (3).

6 ASIO Act 1979Cth) s 34G (6).

5 ASIO Act 19794Cth) s.34G (9) (a) and (b).

% Section 34 C (3B) requires that the drafting @ Warrant for detention include provision to perthi
detainee to contact a single lawyer of the persondice.

" The legislation consistently refers to ‘contactthna lawyer: see s 34C (3B), 34D (4) and (4A), 84T
(1), (2) and (4), s 34 U (1) and (2). Significantty34 TB (1) states ‘To avoid doubt, a person teeto
prescribed authority for questioning under a warissued under section 34D may be questioned under
the warrant in the absence of a lawyer of the péssthoice’.

% Contrast the ambivalent situation relating to pinesence of legal representation with the presefice
the Inspector General of Intelligence and Secunitger theASIO Act 1979Cth) s 34HAB and see also
Hocking, above n 17, 229.

 ASIO Act 1979Cth) s 34TA (2) lists these circumstances.
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must be made in a way that can be monitored bysopexercising authority under
the warrant® A legal adviser may not intervene in questionifithe person subject
to the warrant or address the prescribed authadityng questioning, except to
request clarification of an ambiguous ansWeShould the prescribed authority
consider the legal adviser’'s conduct is undulyufiing the questioning, the pre-
scribed authority is able to direct removal of kbgal adviser from the place where
the questioning is occurring. Provisions which created general prohibitions of
certain communications by legal advisers relatmthe questioning or detention of
the subject in the original version of the legislathave been repealédand re-
placed with new offencébdistinguishing between information disclosuresobef
the expiry of a warrafit and information disclosures in the two years after
expiry of the warran including the application of strict liability présions to
lawyers” in relation to specified elements of these offencEhe application of
strict liability provisions to lawyers is a pra@icand symbolic toughening of ex-
ecutive attitude to the operation of questionind datention warrants.

The significance of the above provisions in theiplacation to non-suspects is as
much practical as it is symbolic and normative. Téroval of the need to demon-
strate culpability or involvement in terrorism aifees as a precondition for the
exercise of a warrant is of transformative sigaifice in relations between the
citizen and the stafé.lt is a significant shift towards maximal stateacdcteristics,
particularly in the removal or diminution of proeedl rights and protections. The
breaching of the non-suspect threshold is likelyb& exponential and facilitate
further executive claims, such as those made byAtt@ney-General, to erode
democratic protections. The likelihood of suchmsiis heightened as the non-state
terrorist threat is unpredictable, unknown, indsigsand indefinité?

© ASIO Act 1979Cth) s 34 U (2).

" ASIO Act 1979Cth) s 34 U (4).

2 ASIO Act 1979Cth) s 34 U (5).

3 SeeASIO Legislation Amendment Act 20@3h) s 8 repealindSIO Act 1979Cth) subsections 34U
(7), (8), (9), (10) and (11).

" A more detailed discussion of these provisiontofes below under the sub-heading ‘ASIO Legisla-
tion Amendment Act 2003 (Cth)'.

> SeeASIO Act 1979Cth) s 34VAA (1).

® SeeASIO Act 1979Cth) s 34VAA (2).

7 SeeASIO Act 1979Cth) s 34VAA (3).

8 |n that the entire population is now potentialybject to intelligence gathering and surveillanveith
consequences for release from intelligence gatedietention: see Hocking, above n 17, 233. The
slippage of language and labelling from persons wiay reasonably be thought to have information in
relation to terrorism offences, into the categoméderrorist suspects themselves, indicates this- p
nomenon. In this context, see the comments atieordrist suspectandterrorists House of Represen-
tatives,Hansard 24 June 2004, 30562 (Hon Philip Ruddock).

" See Hocking, above n 17, 233.
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1] RECENT AND PROSPECTIVE EXECUTIVE CLAIMS
FOR ENHANCED POWER

Such developments have fostered an environmententher Attorney General can
argue that the Senate’s amendment of the origiilafds ASIO detention and
questioning powers produced inferior legislafi®with the circumstances of the
Brigitte deportation justifying various amendmetdsPart Il, Divisions 2 and 3 of
the ASIO Act 1979Cth), only passed by the Senate in June 303.

A ASIO Legislation Amendment Act 2003 (Cth)

The process of enlarging executive power has pdsmkapace. ThASIO Legisla-
tion Amendment Bill 200@Cth) was introduced into the Parliament on 27 Move
ber 2005 and passed a mere eight days later on 5 Decentfi$ @ithout
amendment and without reference to a parliamertargmittee®® The bill made
several significant changes far in excess of timégleading description as ‘techni-
cal amendment$” It clearly reflects thenodus operanddf crisis and urgency in
national security amendments cultivated by the rattg GenerdP and government.

The amendments enable ASIO to question personsewaerinterpreter is present
at any time while a person is questioned under gamwh issued under section
34D"®° for a total of six eight hour blocks in a 168 halatentior?’ It further re-

8 philip Ruddock, ‘The Commonwealth Response to &aper 11: The Rule of Law and National
Security’, Speech at Gilbert and Tobin Centre dblRu_aw — National Forum on the War on Terrorism
and the Rule of Law, New South Wales Parliamentddpd0 November 2003- describing the outcome
as possibly ‘third or fourth best’:
<http://www.ag.gov.au/www/MinisterRuddockHome.ndftlocs/RWPABC31B13B5C> (17 November
2003).

See also House of Representatiidansard 5 November 2003, 21973-21974, stating ‘...when you
endeavour to put in place checks and balancesghtbeks can outweigh the balances. That is what |
think can happen...Certain powers not being usedusecpeople formed the view that they could not be
used with certainty - and that is clear from theieel that was given by ASIO’s head to the Senate
estimates committee’ (Hon Philip Ruddock).

& The June 2003 amendments were made byABI© Legislation Amendment (Terrorism) Bill 2003
(Cth). TheASIO Act 1979Cth) was subsequently amended in December 20@Beb&SIO Legislation
Amendment Act 20q€th), which is discussed immediately below.

8 See House of Representativilansard 27 November 2003, 22885.

8 See Senatdjansard 4 December 2003, 18798.

8 The “technical” description by the Opposition niiges the nature of the amendment. It appears
intended to avoid a politically damaging but prpled amendment of the provisions: see House of
RepresentativesHansard 2 December 2003, 23119 (Robert McClelland) and t®erdansard 3
December 2003, 18354 (Senator Hon John Faulkneg)tt® criticisms of this ‘technical’ descriptiop b
Senator Bob Brown: Senatklansard 3 December 2003, 18357 and 18358 and Semtnsard 4
December 2003, 18785 and 18789.

® This method will be the subject of further dissios below.

% SeeASIO Act 1979Cth) s 34HB (8).

8 SeeASIO Act 1979Cth) s 34HB (9) to (12).
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quires the surrender of passports by a personciubje warrant under s.34tand
creates an offence of leaving Australia without pleemission of the Director Gen-
eral of ASIO after a person has been notified efilsue of a warrant under s.34D
and before the end of period specified in the wardarring which the warrant is to
be in forcé® The capacity of the prescribed authority to makemler authorising
detention of a person during the course of a quasty only warrant is confirmed
by the inclusion of s.34F (2A).

Extensive provisions also prohibit the disclosufreénbrmation relating to warrants
and questioning both before the expiry of the wattfaand in the two years after
the expiry of the warranit. These disclosure offences include unauthorisadasyi
and secondary disclosures of an extensive rangéarfation. The effect of these
provisions is to criminalise media reporting of erél within the broad terms of
the prohibitions, including reporting of the fattat a detention and questioning
warrant has been issued in relation to a speciéittan

These provisions will dramatically curtail publiccauntability of the application
and operation of the detention and questioning awasr which reporting would
instigate, as well as chill potential publicatioheve legal questions arise about the
scope of the legislation’s disclosure offences. <eguently, the Attorney General
becomes the source of authorised disclosures af#tion on the operation of the
warrants, able to control debate and accountahititpugh selective release of
information and invoking ‘operational matters’ agaionalisation for declining
further disclosure. Unsuccessful attempts were ntademend the bill to protect
media disclosures of matters relating to detentiod questioning warrants by
applying a series of criteria, including that a juinterest test be satisfied, and that
national security not be threateriéd.

The amendments are also likely to produce rippfeces in the strengthening of
executive influence over detention and interrogatpowers. The exclusion of

% SeeASIO Act 1979Cth) s 34HB (9) to (12). Thanti-Terrorism Act (No 3) 2004Cth) extended the
requirement to surrender Australian and foreignspads toearlier situations where the Director
General of ASIO has merely sought the Attorney-Gal'seeconsent to request the issue of a warrant for
questioning and/or detention: S&eti-Terrorism Act (No 3) 2004Cth) Schedule 2, clause 34 JBA.

8 SeeASIO Act 1979Cth) s 34JD (1)(a) to (d) and (2).

% SeeASIO Act 1974Cth) s 34VAA (1) (a) to (f). This involves disclare of information where either
of both (i) the information indicates the fact thhe warrant has been issued or a fact relatindpeo
content of the warrant or to the questioning oedgbn of a person in connection with the warrantiip

the information is operational information (providi the person disclosing that information has the
information as a direct or indirect result of (fjetissue of the warrant or (i) the doing of anythi
authorised by the warrant, by a direction givenamsiibsection 34F(1) in connection with the wargant
by another provision...in connection with the warravith the disclosure occurring before the enchef t
period for which the warrant is to be in force dhe disclosure is not a permitted disclosure.

1 SeeASIO Act 1979Cth) s 34VAA (2) (a) to (f). These disclosuresideith operational information
and the discloser has the information as a diremidirect result of (i) the issue of the warrant(i) the
doing of anything authorised by the warrant, byradadion given under subsection 34F (1) in conraecti
with the warrant or by another provision of thisvidion in connection with the warrant...and the
disclosure is not a permitted disclosure.

92 See Senatdjansard 4 December 2003, 18791-18797.
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media reporting will curtail the availability of iermation and chill reporting of
alleged improprieties and illegalities, removingdeterrent for abuse of power,
diminishing literacy about case and policy iss#esing the passage of incremental
diminutions of civil rights through serial amendrtero the legislation, whilst
depriving public and professional groups from impot information necessary to
make comprehensive submissions to the Joint Pagtitarty Committee on Intelli-
gence Services prior to expiry of the legislatiomer the sunset clau¥e. This
creation of an artificial situation, with the appasace of a successful, but untested,
operation of the new intelligence gathering poweiifl, further constrain a critical
and deliberative role for the Opposition and miparties in additional reforms.

This suppression of media reporting under A&IO Legislation Amendment Act
2003 (Cth) compounds two previously identified rule afvl problems emerging

with the conferral of detention and questioning posvon a secret organisation,
whilst adding further secrecy dimensions. In thstfinstance, distinct accountabil-
ity problems emerge when intelligence gatheringxigended to incorporate police-
like powers. As Williams observed:

If ASIO is to be granted coercive police powers Bill must subject the
organisation to the same political and communitutity and controls
that apply to any other police force. However, thinot compatible with
the current intelligence gathering work of ASIO atsdorganisational
structure (such as the secrecy applying to thetiigesf its employees). It
would be difficult, if not impossible, for ASIO boto be sufficiently se-
cretive to adequately fulfil its primary missiors aell as to be sufficiently
open to scrutiny to exercise the powers set otitérASIO bill®*

These additional layers of secrecy will suppresthér already limited opportuni-
ties for scrutiny and accountability, particulaily relation to the formation of
public and political opinion deriving from reporgn but also constraining the
volume of publicly available information against iath the Inspector General of
Intelligence and Security,the Commonwealth Ombudsnifand the Joint Parlia-
mentary Committee on Intelligence Servitasan conduct their review functions.

% SeeASIO Act 1979Cth) s 34 Y — Division 3 of Part Il of the Actases to have effect 3 years after it
commenceslntelligence Services Act 20QTCth) s 29(1)(bb) requires that the Joint Parliaraen
Committee on Intelligence Services review by 22udap 2006 (i) Division 3 of Part Ill of thaSIO Act
1979(Cth); and (ii) the amendments made by 81O Legislation Amendment (Terrorism) Act 2003
except item 24 of Schedule 1 to that Act (whicHudedASIO Act 197 Division 3 of Part IIl).

% George Williams, ‘One Year On: Australia’s legabponse to September 11’ (2002) Rternative
Law Journal212, 214-215. See also Hocking, above n 17, 224JandCheong Tham, ‘ASIO and the
Rule of Law’ (2002) 2Alternative Law Journa216, 217.

% Seelnspector-General of Intelligence and Security 2886(Cth) andASIO Act 1979Cth) ss

34HAB, 34 HA, 34NC and 34 Q.

% SeeComplaints (Australian Federal Police) Act 19g1th) Part IIl and théSIO Act 1974Cth) s

34NC.

7 Seelntelligence Services Act 20QCth) Part 4 ss 28 to 32 and Schedule 1, ParP&a#, 1 and Part 2.
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Secondly, further layers of secrecy suppressindi@ubporting will enlarge the
scope of ASIO discretionary powétsunder its charter, especially the circum-
stances in which warrants are sodgand the conditions and duration of question-
ing and detentioi’® Generalised media reporting may have appraisegsssuch
as predictability and consistency in the use ofreéisons under the warrants and the
effectiveness of legislative safeguards in coritrglthe operation of those discre-
tions. Again, this suppression of information vii# detrimental to the operation of
the legislation’s accountability mechanisms.

Further effects will flow in relation to access judicial review. Strict liability
provisions:™* creating a reverse onus of proof on the balangeaifabilities, apply
to the character and identity of informati&nforming the basis of the information
disclosure offence applicable to lawy&¥s.The tightening of obligations on a
detainee’s lawyer not to disclose information afxtai during ASIO interrogations
will, in the context of the severe constraints egal representation during interro-
gation’** including regulations about communication by legavisers of informa-
tion relating to a person specified in a wart4rand lawyers’ access to information
for proceedings relating to a warrafftfurther impede effective legal representa-
tion in accessing remedies in the courts in the chésndividual detainees.

The amendments are also significant in their cariginal dimension. Questions as
to the constitutionality of the suppression of immiation about and reporting of
detention and questioning warrants were not raisetthe Parliamentary debates,
with the residual treatment in the legislationtod impact of the implied freedom of
political communicatiof?’ repeating the casual attitude to the constitutignaf

the original legislation® The tendency of the amendments to suppress infimma

% For a discussion of some issues relating to ASHDssretionary powers, see Tham, above n 94, 217-
218.

% Most significantly, in the formulation of the opim that a detention warrant is required basedhen t
elements of th&SIO Act 1979Cth) s 34 C (3)(c).

1%01n the application of th&SIO Questioning Protocol made pursuant to subsectid@ (34), setting
basic standards in relation to the detention arestiening of a person pursuant to a warrant issieier
the ASIO Act 1979Cth) s 34D and particularly in relation to s.34KB requests to the prescribed
authority by a person exercising authority under wWarrant to permit the questioning to continueraft
intervals of 8 hours and 16 hours.

11 SeeASIO Act 1979Cth) s 34VAA (3) applying to paragraphs (1)(cdB8)(c) of s 34VAA.

192 ASIO Act 1979Cth) s 34VAA (1)(c) and 2(c).

103 5eeASIO Act 1979Cth) s 34VAA (3)(b)(i) to (iii). A ‘lawyer’ compses those who have at any time
been (i) present, as the subject’s legal advigethe questioning of the subject under the war(ant
contacted for the purpose of the subject obtaihé@ggl advice in connection with the warrant; o) (ii
contacted for the purpose of the subject obtaingmesentation in legal proceedings seeking a rgmed
relating to the warrant or the treatment of theestthin connection with the warrant.

104 SeeASIO Act 1979Cth) ss 34TA, 34TB and 34U. The observations afrgy lawyer Adam Houda
representing clients believed to be the first imtgated under the provisions are mentioned in aadler
by Freya Petersen, ‘Fears ASIO laws a threat &dfvens’,Sydney Mornindderald, 1 December 2003.
15 5eeASIO Amendment Regulations 2@03h) (No 1) Regulation 3A.

16 5eeASIO Amendment Regulations 2@@3h) (No 1) Regulation 3B.

7 ASIO Legislation Amendment Bill 2003th) s 34VAA (12).

1% See the discussion of this point under the sultihgaExecutive review: revisiting or reworking an
earlier legislative ambit claim?’ which follows.
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and frustrate accountability may be seen as paahadhterlocking array of prohibi-
tions of disclosures of security related operatiooapabilities, methods and
source¥® with espionage offencét’

B Prospective change: liberalising the criteria for
obtaining detention and questioning warrants

To complement the suppression of reporting andrinédion about detention and
questioning warrants under t#&SI1O Legislation Amendment Act 20@h), the
most significant change suggested by the Attornege@al is an expansion of the
grounds for the granting and duration of the wasaRrom the Brigitte incident,
the Attorney General has cultivated adverse corapasi between the detention and
questioning powers under th&SIO Act 1979Cth) with those available to the
French authorities!* suggesting that the decision not to obtain an ASé@ntion
and questioning warrant for Brigitte was largely\sé on issues as to whether the
necessary legal tests, under the existing warracepures’? could be satisfiedf:®

The existing warrant process was previously seaffasding positive preliminary
safeguard$” to the use of exceptional detention and questippowers-'° Instead,

1% gee the array of espionage and similar activifgrafes concerning the security or defence of the
Commonwealth under theriminal Code Act 199%Cth) s 91.1. Unde€riminal Code Act 199%Cth), s
90.1, ‘security or defence of a country includes tiperations, capabilities and technologies of, and
methods and sources used by, the country’s inteitig or security agencies’. In close similarity,
‘operational information’ in théSIO Legislation Amendment Act 2Q@3h) s 34VAA (5) comprises (a)
information that ASIO has or had; (b) a sourcendéimation...that ASIO has or had and (c) an opera-
tional capability, method or plan of ASIO.

110 5ee Michael Head, “Counter-Terrorism’ Laws: A €ht to Political Freedom, Civil Liberties and
Constitutional Rights’ (2002) 2Blelbourne University Law Revie®66, 674. Controversial measures to
control the production and protect national seguriformation in trials have been introduced toliar
ment: seeNational Security Information (Criminal ProceedingBill 2004 (Cth) and theNational
Security Information (Criminal Proceedings)(Consenuial Amendments) Bill 2004th) and refer to
Australian Law Reform CommissiorKeeping Secrets: The Protection of Classified amduBty
Sensitive InformatioriReport 98 (2004).

M1 with emphasis upon a capacity to detain terratispects for up to three years while a case atibe to
prosecutable case is assembled, with the investggpatdge merely having to make a determination tha
the detainee is able to assist with inquiries: Reddock, above n 1; Ruddock, ‘Intelligence delag h
Ruddock asking questions’ above n 12; Ruddockiefiiew: Philip Ruddock’, above n 12; Tom
Allard, ‘ASIO needs new powers: Ruddoci8ydney Morning Herald3 November 2003; ‘New anti-
terrorism laws too cumbersome: Ruddock’, ABC Onliil@eNovember 2003
<http:www.abc.net.au/cgi-bin/common/printfriendlpttp://www.abc.net.au/news/n> (21 November
2003); ‘Interview transcript CNN Interview: RuddoBlscusses Guantanamo Bay Detainees and
Counter-Terrorism Legislation’ 11 November 2003
<http://www.ag.gov.au/www/ministerruddockhome:nséPages/481817735CFD5> (17 November
2003).

12 gee the discussion of the procedure for obtaimjngstioning and detention warrants under the
heading ‘ASIO Questioning and Detention PowersyAapsis’, above.

13 See House of Representativesnsard 3 November 2003 21727-21728, 21729 (Hon Philip Rud-
dock) and Ruddock, ‘Interview: Philip Ruddock’, akm 12.

14 Refer to discussion under the sub-heading ‘Theama detention and questioning powers’, above.

15 Especially as they may be applied to persons egtinnocent of any involvement in terrorism
offences, but whom may be thought to have inforomati
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the present Attorney General characterised, innapemative context:® the proce-
dures as substantially obstructing intelligencekafof This appraisal is even more
extraordinary, firstly as thASIO Act 1979Cth) detention and questioning powers
were not used in the questioning of Brigitte ptimrdeportation and moreover, the
questioning powers were used successfully in follogv investigations to the
Brigitte incident*® Moreover, the s.34D warrant request procedure taimgsl of
by the Attorney General is actually a clause ddaty the Government, which
appeared in the origin#lustralian Security Intelligence Organisation Amereht
(Terrorism) Bill first introduced on 21 March 206% The clause survived un-
changed the many amendments made to the bill irS#raté®° This unaltered
clause was itself significantly broader in its sedpan was contemplated in the
months preceding introduction of the Bilt.

This push for further liberalisation of warrant pene provides sharp insights into
the evolving Australian relationship between civights and national security
imperatives, with the former increasingly vulnerlib attrition as the supposed
‘balance’ in legislation is repeatedly contested anlitical opportunities are acted
upon. This attrition is accelerated in that tha@stant focus is upon liberalising
executive power relating to counter-terrorism meesurather than a more effective
utilisation of existing powers, as well as refinimgelligence analysis, resources
and communicatiof’? Whilst no cogent argument for liberalising alreagkgraor-

dinary warrant powers has been established, thepéroality of such measures
appears to have evaporated from the public deb&ie.Attorney General's com-
plaint about an unnecessarily high approval threskar the issue a warrant does

M6 However, and in complete contradiction, procedur@se been positively cited elsewhere under the
heading of ‘Transparency and Accountability of ASPOwers’: Ruddock, above n 80.

7 some examples are the ‘very high level of sup@miso the security agency when it undertakes to
use those powers...quite significant limitations be extent to which the powers can be used’: Rud-
dock, above n 1; ‘The powers that have been gewergly circumscribed by the Senate in terms of the
way in which they are able to operate’: Ruddocktetview: Philip Ruddock’ above n 12; {[S]Jometimes
there are trade offs. And we are in a position whee possibly have an outcome that is third ortfour
best...There are issues associated with criteriarunbizh a person may be questioned’: Ruddock ‘The
Commonwealth Response to September 11: The Rilavofand National Security’ above n 80.

18 See House of Representativelgnsard 5 November 2003, 21951 (Hon Simon Crean).

19 5ee A-G's Press Release ‘ASIO Legislation AmendrBéhintroduced’ 21 March 2002.

120 gee House of Representativetansard 3 November 2003, 21731 and 4 November 2003, 21854
(Robert McClelland).

21 gee A-G’s Press Release ‘New Counter-Terrorismsuies’ 2 October 2001
<http://www.ag.gov.au/agd/WWW/attorneygeneralHors#fPage/Media_Releases_200 > (1 November
2004) confining the proposed powers to ‘politicaiytivated violence’. See al$teport of Australia to
the Counter-Terrorism Committee of the United Nai®ecurity Council pursuant to paragraph 6 of
Security Council resolution 1373 (2001) of 28 Seyiter 2001(First Australian report to the UN
Counter-Terrorism Committee), United Nations docoim®/2001/1247, 10; and James Renwick, ‘The
War Against Terrorism, National Security and then§ution’ (2002-2003Bar News: Journal of the
NSW Bar Associatiof2, 47, quoting Brett Walker SC.

122 5ee Williams, above n 94, 215.



2004 Brigitte and the French Connection 593

suggest a politicised role in administering thespré measuréd® A loosening of
those warrant criteria would increase the risksuzh politicisation.

c Executive review: revisiting or reworking an earlier
legislative ambit claim?

Following the Brigitte incident and consistent wighmodel of strong executive
control and the marginalisation of broader demdcredntributions, the Attorney-
General's department has been entrusted with aisaased departmental review
of the legislation®* An interest and opportunity therefore arises taisie and
repackage the most draconian characteristics obtiggnal and subsequent ver-
sions of theASIO Legislation (Terrorism) Bill 200@Cth), rejected by the Senate
and heavily criticised in three Parliamentary Cotteei reports?® A survey of the
original bill's content will provide insights intahy this present form of depart-
mental review is unacceptable and how, in keepiitly @fficial comments from the
Brigitte incident, will almost certainly find defencies with the existing legislation.

The original bill was a deeply flawed document undaing accepted rule of law
procedural presumptions and standards of demoaetiountability*®® It contained
many drafting errors and ellipses and serially seatifundamental legal rights.
The original bill nominated members of the Admirative Appeals Tribunal,
lacking independence from the Executive and secwifttenure, in the role of
prescribed authoriti€$?® Indefinite detention was feasible, through a seté
renewable 48 hour warraft$and no right of access to legal representation ex-
isted'® The bill did not require that a person taken intstody pursuant to a
warrant be brought before a prescribed authoritgnéaiately for questionint*

28 See Michael Head, ‘Counter-Terrorism Laws Thredfandamental Democratic Rights’ (2002) 27
Alternative Law Journall21, 122, asserting the highly political charaad&these measures. See also
Daryl Williams, ‘The Role of the Attorney-Generg2002) 13Public Law Review252, 261-262.

124 5ee Ruddock, above n 80; see also ‘Interview:igPiRLiddock’, above n 12 and Senate Legal and
Constitutional Affairs Legislation Committeblansard 3 November 2003, 145 (Senate Estimates). In
contrast, the review in the United Kingdom of &ati-Terrorism, Crime and Security Act 2001K), by

a nine member Privy Counsellor review committee wasducted over the extended period of 20
months: see Privy Counsellor Review Committeeti-terrorism, Crime and Security Act 2001 Review:
Report(2003).

125 SeeAn Advisory Report on the Australian Security antklligence Organisation Legislation Amendment
(Terrorism) Bill 2002 above n 44;Provisions of the Australian Security Intelligerloegislation Amendment
(Terrorism) Bill 2002 above n 44; andustralian Security Intelligence Organisation Ldgi®n Amendment
(Terrorism) Bill 2002 and related matterabove n 44.

126 egal representation was excluded. Other moreaesdinary aspects of the bill are discussed imme-
diately below.

27 Hocking, above n 17, 215-217 surveys the mosemx provisions.

128 AS|O Legislation Amendment (Terrorism) Bill 20DRwuses 34B (1)(b)(i) to (iv) (original versiof o

bill).

29 Clauses 34C (5) (a) and (b) and 34D (2)(b)(i)dioal version of hill).

%0 Clause 34D (4) (original version of bill).

31 Evidenced by the wording of Clause 34D (2) (b)df)the original version of the bill ‘authorise a
specified person to be immediately taken into algtby a police officer, brought before a prescribed
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This omission would have allowed extended deterfiothe 28 day duration of the
warrant™®? The treatment of the person during detention amestipning was left
almost wholly unregulatetf® with no protocols or a statement of procedures gov
erning the rights of detainees included within, requiring implementation, by
regulation or tabled document. No use immunity ifdormation provided by de-
tainees during questioning was provided under thé producing the remarkable
situation where it may have been preferable foetidee to refuse to provide the
information sought during the intelligence gathgrinterrogation, and face a pen-
alty of five years imprisonmen® rather than face a heavier penalty upon convic-
tion for a terrorism offence from information oltad during an act of self-
incrimination.

Other alarming features characterised the billoence or penalty was prescribed
for officials who breached their obligations undke bill, most importantly in
relation to the treatment and welfare of the detiff Children of any age could be
detained under the bill without the knowledge ddittparents or guardidi’ and
strip searches conducted on children as youngrege@rs old*® The unremarked
casualness which all of these measures encroaghed fundamental rights is
perhaps best confirmed in the fact that no surlaase existed in the bill, to under-
line its temporary and exceptional nattiteSimilarly, there was no provision for
reporting the number of warrants issued for questpand detentiof?

In tabling the report of the bill, the Chair of thépartisan Joint Parliamentary
Committee on ASIO, ASIS and DSD stated that ‘Theppsed legislation, in its

authority for questioning under the warrant anchetd under arrangements made by a police offager f
a specified period of not more than 48 hours stgrtvhen the person is brought before the authority’

132 5ee Clause 34D (6) (b) of the original versionhef bill stated ‘Also, the warrant must (b) spedtiy
period during which the warrant is to be in foraéjch must not be more than 28 days’.

133 Clause 34 J of the original bill provided the uieceable statement ‘(2) The person must be treated
with humanity and with respect for human dignitpdamust not be subjected to cruel, inhuman or
degrading treatment, by anyone exercising autharger the warrant or implementing or enforcing the
direction.’

13 Clause 34G (8) of the original hill stated thabfRthe purposes of subsections (3) [information
requested] and (6) [record or thing], the persory mat fail: (a) to give information; or (b) to prade a
record or thing; in accordance with a request n@dbe person in accordance with the warrant, @n th
ground that the information, or production of tieeard or thing, might tend to incriminate the perso
make the person liable to a penalty.” Clause 38)5of the original bill created exceptions as te th
admissibility in evidence against the person imanal proceedingsther thanproceedings for an
offence against this section or a terrorism offence

% As prescribed by the clauses of the original kllauses 34G(3) and 34G(6).

¥ That is, no penalty attached to a breach of Cl&4s& discussed above under the heading ‘Executive
review: revisiting or reworking an earlier legislat ambit claim?’

B7 In other words, the incommunicado form of detemtizas extended indiscriminately to adults and
children: see Clause 34F(8) of the original versibthe bill.

138 Clause 34 M (1)(e) of the original version of thil.

% The inclusion of a sunset clause terminating gwislation three years from the date of its com-
mencement was recommendedAin Advisory Report on the Australian Security ligehce Organisa-
tion Legislation Amendment (Terrorism) Bill 208ove n 44, xvi (Recommendation 12).

0 The inclusion by ASIO in its declassified Annuadgort of the total number of warrants issued under
the Act was recommended An Advisory Report on the Australian Security ligehce Organisation
Legislation Amendment (Terrorism) Bill 208Bove n 44, xvi (Recommendation 11).
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original form, would undermine key legal rights aebde the civil liberties that
make Australia a leading democrat{? A significant proportion of the criticism of
the legislation by members of the Opposition relate the extraordinary and un-
checked scope of the provisions of the original'fl

Concerns about the nature of the ongoing interedlew by the department are
reinforced by earlier inadequacies in defendingdbestitutionality of the legisla-
tion.**® The approach by the department to the legislatiefore the Senate Legal
and Constitutional References Committee appearedindnise ventilation of its
constitutionality, with the paucity and quality thfe constitutional advice attracting
the censure of the Committee CHAfrlt was observed in both a submission to the
Committeé* and by the Committee itséff® that the legislation’s constitutionality
had been inadequately addressed by the departfiefhe approach might be
explained in risk appraisal terms, as litigationuldbneed to test the legislation’s
constitutionality**® Such a risk appraisal, giving insufficient attentio legality, is
inimical to the rule of law.

The Attorney-General’'s departmental review of thetedtion and questioning
powers signals an emerging trend to treat detgilatiamentary process as but a
temporary impediment to government mandated exexuatitcomes?® producing
an increasingly restricted and contingent qualitydemocracy. These erosions of
democratic principle are reinforced by the exclngid public participation through

141 See House of Representativegnsard 5 June 2002 P 2846 (Hon David Jull, Chair of J&latlia-
mentary Committee on ASIO, ASIS and DSD).

142 gee, for example statements by Senator John FauenateHansard 17 June 2003 11566 and
11568 and Senatéjansard 18 June 2003 11677 and 11678; Senator Robert RagteSelansard 25
June 2003, 12194 and Daryl Melham House of Reptasees,Hansard,12 December 2002, 10432
and 5 November 2003 21968-21969.

13 The Attorney-General’s department asserted traithorney General was satisfied that the bill was
constitutional: Senate Legal and ConstitutionaleRaices Committed{ansard, 12 November 2002,
10-11.

144 See Senate Legal and Constitutional Referencestiitee, Hansard,12 November 2002, 19-20; 13
November 2002, 48 and 26 November 2002, 281. It @siablished that the only advice as to the
constitutionality of the bill had been obtainednfrthe Office of Parliamentary Counsel and the Aaistr
lian Government Solicitor: Senate Legal and Constihal References Committeklansard, 26 No-
vember 2002, 281.

145 senate Legal and Constitutional References Coraepitansard,22 November 2002, 147, 154 (Dr
Gavan Griffith QC)

146 seeAustralian Security Intelligence Organisation Ldgison Amendment (Terrorism) Bill 2002 and
related mattersabove n 44, 23 and Senate Legal and ConstitutReierences Committeelansard,26
November 2002, 281.

7 This point might be reasonably deducted from awen by the Attorney-General’s Department to a
question on notice in November 2002 from the Sehatgl and Constitutional References Committee:
Attorney-General's Department Information and Sieguraw Division Senate Legal and Constitutional
References Committee Answers to Questions on Netiéé¢torney-General’'s Department, 1 (undated
document).

8 The lack of automaticity regarding unconstitutidtyeof the legislation and the need for the matter
go to court was explicitly mentioned in the evideraf the Attorney-General's Department: see Senate
Legal and Constitutional References Committéensard 26 November 2002, 281.

49 See Hocking, above n 17, 223.
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submissions to a parliamentary inquifya method more likely to test government
claims, develop substantive safeguards and ventiiatl deliberate expert submis-
sions and public concerns.

D Executive control: original Ministerial conceptions

With only four months and a change of Attorneys &afr’ between the passage
of the exceptional detention and questioning piows and the impetus of the
Brigitte incident for further extension of powensdarelaxation of their safeguards,
identifying features of the executive responsehim passage of the legislation also
provides insight into the rationales of the ongaiefprm claims.

Some distinctive executive characteristics emeFgestly, Attorney-General Wil-
liams portrayed the Government’s approach as omesmonsibility, determination
in parliamentary negotiations, balance and readenabs in advancing a workable
bill to protect community safely? and enable ASIO to ‘get on with the job of
protecting Australians and Australian interestd'ln contrast, Senate and Opposi-
tion party amendments were criticised as beingjpoasible, intransigent, unwork-
able and political point scoring exercises.

%0 A further example of the distaste for such inqsrivas apparent in relation to theti-Terrorism Bill
(No.3) 2004 Cth): see House of Representativdansard 24 June 2004, 30562. Similarly, the essential
and democratic Parliamentary process of referrahefAnti-Terrorism Bill (No.2) 2004Cth) to the
Senate Legal and Constitutional Legislation Comneeitfor scrutiny was considered as ‘delaying tac-
tics...potentially adding months to the process’: A-GPress Release 8 July 2004 ‘Labor Delays
Important Anti-Terrorism Legislation’
<http://www.ag.gov.au/www/MinisterRuddockHome.ns#Pages/4567DEEBC91726 A4CA256E>

(8 July 2004).

%1 The Hon Daryl Williams AM QC MP was Commonwealtlitékney General until 6 October 2003
and was succeeded by the Hon Philip Ruddock ont@b@c 2003.

%2 See A-G's Press Releases ‘Compromise For The ®fkélational Security 11 June 2003
<http://www.ag.gov.au/www/attorneygeneralhome.nsfBaPages/D7604110820D9D> (12 June 2003);
‘ASIO Bill A Win For National Security’ 17 June 280
<http://www.ag.gov.au/attorneygeneralHome.nsf/Wedges/3D53E6D7167849> (18 June 2003)
‘Stronger Tools For ASIO To Combat Terrorism’ 261612003
<http://www.ag.gov.au/www/attorneygeneralHome.nsffWPages/24D4E5BFA8A86> (29 June 2003)
and ‘Final passage Of ASIO Powers LegislationJB6e 2003
<http://www.ag.gov.au/www/attorneygeneralHome W&b+Pages?E8A8FB88011F66> (29 June
2003).

%3 See A-G’s Press Release ‘ASIO Bill A Win For Natib Security’ 17 June 2003
<http://www.ag.gov.au/www/attorneygeneralHome.nslWPages/3D53E6D7167849> (18 June 2003).
1% See A-G’s Press Releases: ‘Labor Refuses to Enga@®mmunity Safety’ 19 September 2002
<http://www.ag.gov.au/www/attorneygeneralHome.nsbWPages/47134D2C2037DF> (19 September
2002) ‘ASIO Bill In Limbo’ 17 October 2002
<http://www.ag.gov.au/www/attorneygeneralHome.W&th+Pages/3A6A9D2EDOB12> (21 November
2003); ‘Labor Chooses Delay Over Action On Ternori®1 October 2002
http://www.ag.gov.au/www/attorneygeneralHome.nsfhimeages/52612A10FCODD (21 November
2003) ; ‘Labor Rejects Vital Counter-Terrorist LaW8 December 2002 http://
<152.91.15.12/www/attorneygeneralHome.nsf/Web+P&8§85313A4C92A04BC> (11 January 2003)
and ‘Australian Security Intelligence Organisatibegislation Amendment (Terrorism) Bill House
Message’ 13 December 2002

<http://www.ag.gov.au/www/attorneygeneralHome Wsb+Pages/41A0B86D7B465> (21 November
2003).
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Further official comments supporting the bill wenéended to persuade that in-
communicado detention and questioning powers dideagjainst non-suspects were
truly exceptional. Attorney General Williams obseavthe bill is about intelligence
gathering in extraordinary circumstanc&¥'that it ‘must be remembered that these
warrants are a measure of last resort. It is gratied that they will be used rarely
and only in extreme circumstancg8and ‘I hope that the powers under the legisla-
tion never have to be exerciséd Passage of the detention and questioning powers
was seen as a triumph, producing effective and alleklegislation, ‘giving ASIO
the powers it needs to do its job propetR¥The regime of three eight hour blocks
of questioning during a one week detention was\egunent sponsored ‘coménro-
mise’ *° significantly expanding the duration of detentiowder the original bift*°

It substantially enlarged the Opposition propogdiich sought to structure a legis-
lative scheme around the somewhat contentiousdigin between a questioning
regime and a detention regime by proposing mordéeddnblocks of questioning

time 161

E Executive control: politicising a counter-terrorism response

The present Attorney-General’'s comments from thgi incident confirm a shift
to an overt, professionalised politicisation of etai-terrorism issue$? confusing
partisan political interests and advantage with sheurity of the nation. These
comments reflect an attitude that such issues>ale®vely the remit of the execu-
tive, with non-government parliamentary or publantibutions to the debate of

1% A-G’s Press Release ‘Australian Security Intellige Organisation Legislation Amendment (Terror-
ism) Bill House Message’, 13 December 2002, abo¥8h

% SenateHansard 13 May 2003, 10584 (Senator lan Campbell); HousRegiresentativeidansard20
March 2003, 13172 (Hon Daryl Williams).

7:ASIO laws finally passed’Sydney Morning Herald®7 June 2003.

%8 A-G’s Press Release ‘ASIO Bill A Win For Natior@écurity’ 17 June 2003.
<http://www.ag.gov.au/www/attorneygeneralHome.nsfWPages/3D53E6D7167849> (18 June 2003)
1% See A-G's Press Release ‘Compromise For The Salkational Security’ 11 June 2003
<http://www.ag.gov.au/www/attorneygeneralhome.n&BAPages/D7604110820D9D> (12 June 2003).
%0 From a 48 hour warrant, involving the detailedethstage process for renewal, to a single 168 hour
warrant, with the capacity for further warrants\pding certain, but not onerous conditions, werd:me
ASIO Act 1979Cth) s 34 D (1A).

161 References to the proposed Opposition schemeuofiiours of questioning, followed by two possible
extensions of eight hours of questioning, applyiagnon-suspects are found in Senatensard 12
December 2002, 8153-8154 (Senator Hon John Faylkiuse of Representativeblansard 12
December 2002, 10430-10431, 10533 and 10564 (HwrorSiCrean); House of Representatividan-
sard 12 December 2002, 10435, 10569 (Hon Kim Beazley) ldause of Representativésansard 12
December 2002, 10535 (Daryl Melham). See also KaazBey, ASIO Legislation Amendment (Terror-
ism) Bill 2002 A way forward’ (Submission to Senate Legal and Gituttonal References Committee),
November 2002 and ‘Table summarising the progrésheomain issues in the ASIO Bill’, Document
released from office of Senator John Faulkner,ut8X2003, identifying the key features of the Oppos
tion model.

%2 A striking example of this is found in the AttosaG&eneral’s second reading speech of Ami-
Terrorism Bill (No.3) 2004Cth), House of Representativétansard 24 June 2004, 30562.
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marginal utility’*® Eschewing public debate and scrutiny by Parliasmgntommit-

tees and encouraging the Opposition to accede tessive, hastily conceived
measures to avoid a political backlash, inducesriof legislative conditions for a
coherent counter-terrorism response. It is a taiesent of an ambit national
security claim likely to be pursued by incrementaasures®® This elite, central-

ised executive control of national security resgotusterrorism is ultimately corro-
sive of the practices of participatory democracgt damocratic institutions.

Several factors surrounding the Brigitte incidevitlence this re-asserted executive
control of national security issues. The rhetorataft is amply demonstrated by the
readiness to identify the legislative response dn-state terrorism with a wat’
Invoking the language of w&F rationalises the sweeping aside of legal norms and
niceties;®’ justifying extreme measures as an instinctiveslatjve expression of
state survival® creating an expectation of precedence of, andrerede to, execu-
tive judgment. Its constitutional dimension involas expanded scope of the s.51
(vi) Defence powéf® and in emergency situations, the prerogative aspiethe
s.61 Executive power?

Secondly, the Attorney General's advocacy of d@enand questioning warrant
criteria reform a mere four months after the cosicm of eighteen months of
exhaustive debate, three parliamentary committ@erte highly critical of the

government’s bill and extensive expert contributigalismissive of the democratic

163 See Hocking, above n 17, 213 and Sendtmsard 12 August 2004, 26081 (Senator Kerry Nettle
quoting Joo-Cheong Tham'’s identification of a goweent 5 step technique of terrorism law change).
See also Joo-Cheong Tham's comment on this techniguhe Sydney Morning HeraldSydney)
webdiary 30 March 2004.
<http://www.smh.com.au/articles/2004/03/30/10803BM4D9.htmI?oneclick=true> (16 August 2004).

%% This seriatum technique has already been forestedi@nd warned against in other terrorism law
contexts: see Senatdansard 7 November 2003, 16189 and 16826 (Senator Bob Brand 16825
(Senator Brian Greig).

165 See Ruddock, above n 80. The identification oftémeorist threat as a war is also raised in ‘Steset

By The Attorney-General Philip Ruddock On NatioBaicurity — Overseas Developments’, 19 February
2004
<http://www.ag.gov.au/www/MinisterRuddockHome.ns#W+Pages/5B8D376BE792B92CCA256>

(23 February 2004) attacking the Opposition fés incoherent and patchy approach to Australia’s
national security’.

%6 The word ‘war’ is used on no fewer than six ocoasiunder the heading ‘Advent of Terrorism’ in
Ruddock, above n 80. The words ‘battle’ and ‘aliye also included in this extract. See also A-G&sP
Releases of 27 May 2004, ‘Attorney-General Rejéctsmesty Criticism’
<http://www.ag.gov.au/www/ministerruddockhome.nsé Pages/16 DB7FOB1AEOD267CA256E>

(27 May 2004) and 26 February 2004 ‘British Couflterrorism Options Examined’
<http:www.ag.gov.au/www/MinisterRuddockHome.nsf/Wétages/C2295DCF7EC17EDCA256E> (7
July 2004).

7 \When it comes to the war against terrorism, mahyhe subtleties usually associated with the fair
and even application of the rule of law are nottyespplied’: Ruddock, above n 80.

%8 See Hocking, above n 31, 359.

19 SeeAndrews v Howel(1941) 65 CLR 255, 278 (Dixon Btenhouse v Colemgh944) 69 CLR 457,
471-472 (Dixon J) anddustralian Communist Party v Commonwea{t951) 83 CLR 1, 253-255
(Fullagar J).

10 seeFarvey v Burvet{1916) 21 CLR 433, 452 (Isaacs J).
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contribution expended in that legislative proc€Ssroposals other than genuine
technical amendments will also pre-empt the imparsafeguard of a full biparti-
san review of the operation, effectiveness and icapbns of the detention and
questioning powers to be conducted by early 2006Hey Joint Parliamentary
Committee on Intelligence ServicE$, prior to the operation of the three year
sunset clause in the legislatibfi. Piecemeal amendments of the kind suggested,
made in an anxiety laden security atmosphere, witlpwoper consultative and
deliberative processes, will fail to integrate asideration of rights with the claims
of security.

The underlying assumptions are that an Executhgssessment of powers is unex-
ceptional and that ‘the new security environmergindnds a suspension by the
Senate of critical judgment! speed in the passage of legislatidrand the provi-
sion of cosmetic safeguards as concessions tocofulwv concerns. Broad discre-
tions and deference to Executive judgment in theslation is considered essential,
as such judgment must be readily exercisable tarekpowers and contract protec-
tions in a fluid security environment. Legislatigkange is to be a constant, medi-
ated through executive action largely freed froniggoconsiderations of civil and
political rights.

Thirdly, the executive characteristics promptedtbg Brigitte incident are con-
firmed and highlighted in other developments whpabvide insights into the politi-
cal environment of constant legislative revisionwhich the Attorney-General's
reforms are being advanced. The clearest examiteiisl in reform of the&Crimi-
nal Code Act 1995Cth) provisions dealing with the proscription ofganisa-
tions”® The original bilt’” vested a power in the Attorney General or deleate

1 YInevitably the final legislation was the produaftconsiderable compromise and concession...| make
no secret of the fact that | do not believe thatlgygislation as it stands is quite right...And we &r a
position where possibly we have an outcome thitiid or fourth best’: Ruddock, above n 80.

2 |ntelligence Services Act 20QCth) s 29(1)(bb).

3 ASIO Act 1979Cth) s 34Y.

4 Much of the Attorney-General’s criticism of theope of the detention and questioning powers has
been levelled against the Senate’s amendmentstoriginal bill. However, such criticisms need t® b
assessed in the context of the Government’s sttongeption of restrictive-elite democratic featuoes
this issue, and its advocacy of Senate reform whichld strip away the Senate’s powers as an effecti
house of review: seResolving Deadlocks: A Discussion Paper on Se&ibaf the Australian Constitu-
tion (2003); Harry Evans, ‘When reform adds up to abesbstamp’,The Age(Melbourne),25 April
2002, 13 and Harry Evans, ‘The Australian Parliam&ime for Reformation’, Address to the National
Press Club Canberra by Clerk of the Senate 24 200P.

% See advocacy for the speedy passage ofCtr@inal Code Amendment (Hamas and Lashkar-E-
Tayyiba) Bill 2003(Cth): House of Representativd$ansard,5 November 2003, 21974 (Hon Philip
Ruddock) and a similar attitude about the role eh&e Committees scrutinising and reporting upon
proscribed organisations legislation: House of ReentativesHansard 4 November 2003, 21844 (Hon
Philip Ruddock). For a comparative discussion &f speed of passage of counter-terrorism legislation
see Dirk Haubrich, ‘September 11, Anti-Terror laaved Civil Liberties: Britain, France and Germany
Compared’ (2003%50overnment and Oppositid) 8-10.

8 |In the sense that the proscription of organisatitorms the basis for a number of strict liability
offences, being ‘terrorism offences’ for the purgeof the s.34DASIO Act 1979Cth) warrant proce-
dures.

" Security Legislation Amendment (Terrorism) Bill 2qQth).
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proscribe organisations on four alternative groymisuch proscription forming the
basis for applying a range of strict liability affees, carrying a maximum penalty
of 25 years imprisonment. The legislation pas$étipwever, allowed proscription
only on narrower ground&® The significance of proscription is that it attsa
range of criminal offences, with substantial paealtunder theCommonwealth
Criminal Code™! Dissatisfied with this legislation, the Attorneyef@eral vigor-
ously pursued passage of @Beminal Code Amendment (Terrorist Organisations)
Bill 2003 (Cth), providing for ministerial proscription bygelation of an organisa-
tion as a terrorist organisatio¥f. The primary reasons argued in support of ministe-
rial proscription were executive in orientation reater autonomy and flexibility, as
well as asserting domestic sovereignty in conttadison to reliance on action by
the United Nations Security Countif The executive dominated approach to the
proscription of organisations is reinforced by thepost facto nature of the safe-

18 Security Legislation Amendment (Terrorism) Bill 2qCth) cl 102.2(1)(a)-(d). The most controver-
sial of these grounds permitted proscription onlthsis that the organisation has endangered,ligelg

to endanger, the security or integrity of the Commealth or of another country: Cl 102.2 (1)(d) oé t
Security Legislation Amendment (Terrorism) Bill 2QCth).

% Security Legislation Amendment (Terrorism) Act 2(Deh).

8 These grounds were (i) that an organisation imeorporated or unincorporated body that directly o
indirectly engages in, prepares, plans, assistsspers the doing of a terrorist act or (ii) anamation
that has been specified by regulation (as a forpra$cription) upon ministerial satisfaction onsea-
able grounds that the UN Security Council has nedecision relating in whole or part to terrorisnda
that the organisation is identified in the decisionusing a mechanism established under the decias

an organisation to which the decision relates.

81 The Criminal Code Act 199%Cth) was amended in 2002 to create a variety t#ncks. These
offences include strict liability offences relatitg membership, directing the activities of, furglin
assisting or providing training to proscribed origations:Criminal Code Act 199%Cth) ss 102.4(1)(a)-
(e). Other offences were based on an intentioretéopm identified actions with the knowledge thiag t
organisation is a terrorist organisatid@iminal Code Act 199%Cth) ss 102.2(1), 102.4(1), 102.5(1),
102.6(1) and 102.7 (1)) and, in the alternativeingention to perform identified actions and resiieess
as to whether the organisation is a terrorist dsgdion: Criminal Code Act 199%Cth) ss 102.2(2),
102.4(2), 102.5(2), 102.6(2) and 102.7 (2). Thenidied actions include direction, recruitment, yiro
sion or receipt of terrorist organisation trainifigading and providing support to terrorist orgatisns.
Where membership of a terrorist organisation iegat, only the higher standard of intention and
knowledge applies, and a separate defence is blaita the balance of probabilities that all readie
steps were taken to cease membership of the orgamsas soon as practicable after the person knew
that the organisation was a terrorist organisatgse Carne, above n 11, 15-16.

82 The criterion being that the Minister must be sf@il on reasonable grounds that the organisasion i
directly or indirectly engaged in, preparing, plarghassisting in or fostering the doing of a teisbact
(proposedCriminal Code Act 199%Cth) s 102.1 (2) offence).

183 see Ruddock, above n 1 and Ruddock, above n 8s@tond of these arguments is consistent with
the Commonwealth Government’'s Review of Interactiwith the United Nations Treaty Committee
System: see Joint Media Release Minister for Foreddfairs, Attorney-General and Minister for
Immigration and Multicultural Affairs, ‘Improvinghie Effectiveness of United Nations Committees’, 29
August 2000

<http://www.dfat.gov.au/media/releases/foreign/260@7_2000.html> (7 February 2001) and ‘Austra
lian Initiative to Improve the Effectiveness of th&l Treaty Committees’ 5 April 2001
<http://www.dfat.gov.au/media/releases/foreign/26@d43a_01.html> (7 February 2002). See also
generally Spencer Zifcakyir Ruddock Goes to Geneya003); Dianne Otto, ‘From ‘reluctance’ to
‘exceptionalism’: the Australian approach to doneestmplementation of human rights’ (2001) 26
Alternative Law Journa219 and David Kinley and Penny Martin, ‘InternaibrHuman Rights at
Home: Addressing the Politics of Denial’ (2002) E6élbourne University Law Revie466.
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guards cited® These minimal safeguards comprised the capacisgéi an order
of review in the Federal Court or the Federal M@giss Court under th&DJR Act

(Cth)*® relating to a ministerial decision to proscribe aganisation, as well as
Senate disallowance of the relevant regulati6ha,politically dangerous response.

These incursions on political freedoms, the reiwacof proper public critique and
the contours of public debate by this dangerouseainotl executive proscription,
were reflected in the change in Opposition polieyatsanguine acceptance of the
executive proscription mod#8’ abandoning its previously advocated judicial
proscription model® Its rejection is both remarkable and ahistoriaalthe risks of
the misuse of an executive proscription model wermerly canvassed in some
detail’®® However, the executive model was adopted in #ss@ge of th€riminal
Code Amendment (Terrorist Organisations) Act 200th) on 4 March 2004, with
the Opposition misleadingly claiming that ‘robuafeguards® had been incorpo-

8 See ‘A-G Discusses Bill to Ban Terror Organisasi@nd Recall Of The Senate’: Transcript radio
interview ABC 666 Canberra 5 November 2003
<http://www.ag.gov.au/www/ministerruddockhome.nséh¥Pages/BF7B5AADE46B> (5 November
2003).

18 seeAdministrative Decisions (Judicial Review) Act 19€th) ss 5, 6 and 7. S.19 (1) allows the
making of regulations declaring that a class oss#a of decisions to be decisions that are noesuty
judicial review by the Federal Court or the Feddvidgistrates Court under the Act. It is therefore
feasible that decisions relating to the proscriptdd organisations undétriminal Code(Cth) Division
102 could be wholly, partly, or incrementally exdbd from review under th&dministrative Decisions
(Judicial Review) Act 197{Cth), leaving only such judicial review before tHegh Court as constitu-
tionally mandated by s 75 (v) of theustralian Constitutionand explained irPlaintiff S157/2002 v
Commonwealtt2003) 195 ALR 24. The exclusion under tdministrative Decisions (Judicial Review)
Act 1977Schedule 1 of decisions made under A80O Act 1979Cth) and also under tHatelligence
Services AcR001 (Cth) as decisions to which the Act does rppilya further reduces the scope of
judicial review of proscription decisions, as thivige by ASIO to the Attorney General will necesdlyar
be a prelude to the administrative act of minisieproscription under Division 102 of th@riminal
Code(Cth). Similarly, theFreedom of Information Act 198Zth) s.7 and Schedule 2 Part 1 operate to
exclude intelligence agency documents preparatorthé act of Ministerial proscription from being
subject to freedom of information provisions.

18 SeeActs Interpretation Act 190(Cth) s 1 (c) and ss 2 to 5A. A Government majoiitthe Senate
from 1 July 2005, following the 9 October 2004 Fedielection, effectively removes this “safeguard”
and confirms the originally highlighted dangersegécutive proscription.

187 See Steve Lewis, ‘Security alert for LabdrheAustralian 20-21 December 2003, 24. The ruthlessly
political nature of this about face is evidencedhy Opposition’s resistance to conferring an Etigeu
power of proscription only a month earlier: see é&erHansard 7 November 2003, 16822 on debate
about theCriminal Code Amendment (Hamas and Lashkar-E-Tayy#ill 2003 (Cth) (Senator Hon
John Faulkner).

1% See House of Representatividansard 5 November 2003, 21955 (Robert McClelland).

% See House of Representativeignsard 5 November 2003, 21955-21956 (Robert McClellagtle
also comments on the risks of executive prosciptioHouse of Representativeisinsard5 November
2003, 21960 (Hon Duncan Kerr) and in Senbl@nsard 7 November 2003, 16822-16823 (Senator Hon
John Faulkner). See also Head, above n 123, 12#acking, above n 17, 211.

1% See Senatddansard,3 March 2004, 20519. The extremely limited ‘safegsacomprise a briefing
of the Leader of the Opposition of the proposedil@ipn; a process whereby the Minister must con-
sider a de-listing application made on the groured there is no basis for the Minister to be sigtisthat
the listed organisation is directly or indirectiygaged in, preparing, planning, assisting in otefidsg
the doing of a terrorist act;discretion(not obligation) for the Parliamentary Joint Cortteg on ASIO,
ASIS and DSD to review the regulation proscribintegorist organisation and to report the Commit-
tee’s comments and recommendations to each Houartiiment before the end of the applicable
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rated within the amended legislation. The highlytipan character that the debate
about further expansion of counter-terrorism poviers taken was reflected by the
starkly contrasting appraisals of the content ef shfeguards and the reasons for
the passage of the legislation, by the Attorneyd®ali* and the Opposition
Spokesperson for Homeland Secuttfy.

The merits based judicial proscription model, unghich an application would be
made to a court for listing of a terrorist orgatisa, had previously been rejected
by the Attorney-General on strongly asserted exeeugrounds> The judicial
proscription model was considered, by erroneousraratted reasoning, to infringe
the doctrine of the separation of powers:

I cannot imagine anything that might infringe treparation of powers
doctrine more than what is being proposed herénbypposition — that |,
that you hand over to a judicial body the decisasnto whether or not a
body ought to be proscribéd

The factors central to a court’s role in a judigimbscription model, namely the
assessment of rights and duties, the charactersatid weighing of evidence, the
interpretation of legislation and the reaching afledermination contingent to the
operation of consequences, are characteristicskiricaconsistently identified by
the High Court as being intrinsic to the exerci$eChapter Il judicial powet?
Such an error displays both the centrality of etigeucontrol of the reforms and a
noticeable misunderstanding of the separation ofgp® under theAustralian
Constitution

disallowance period for that House; and a reviewhef listing provisions by the Parliamentary Joint
Committee as soon as possible three years afterabimencement: see Schedule 1- Amendments of
the Criminal Code Amendment (Terrorist Organisationgt 2004 (Cth), inserting new ss 102.1 (2),
(2A), (4), (5), (6), (17), (18), and 102.1A (1)-(#}o theCriminal Code Act 199%Cth).

1 The Attorney General contested the claim that@pgosition had succeeded in obtaining additional
safeguards: House of Representativéemsard 4 March 2004, 25372.

192 See the comments House of Representativiesysard 4 March 2004, 25372-25373 (Robert
McClelland). See also Senatdansard 3 March 2004, 20522-20523 (Senator Hon John Fadlkne
Importantly, theex post factqudicial review process is dependent upon the djmeraf theADJR Act
1977 (Cth) attaching to th€riminal Code Amendment (Terrorist Organisationg)t 2004 (Cth), as
discussed above. Furthermore, the process of datisnl with state and territory leaders prior te th
listing of an organisation has not been incorpatanéo the amending legislation.

9 See House of Representativiansard 4 November 2003, 21844-21845 (Hon Philip Ruddock).

% See House of Representatividansard 5 November 2003, 21973 (Hon Philip Ruddock).

1% gee for exampleuddart Parker and Co v Moorehegd909) 8 CLR 330, 357 (Griffith CIR v
Trade Practices Tribunal; Ex parte Tasmanian Breeg(1970) 123 CLR 361, 374 (Kitto JRe Tracy;

Ex parte Ryar{1989) 166 CLR 518, 580 (Deane Bjarris v Caladine(1991) 172 CLR 84, 147 (Gaud-
ron J);Brandy v HREOG1995) 183 CLR 245, 268 (Deane, Dawson, GaudronMetdugh JJ).
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vV SELECTION AND DISTORTION OF CONCEPTS ARISING
FROM THE BRIGITTE INCIDENT

Furthermore, this executive claim arising from Brgitte incident for an expan-
sion of detention and questioning power is basedeweral false premises, concep-
tual confusions and selectivity in the presentatidrsupportive material. Discrete
characteristics are identifiable — the strong d@arand questioning powers being
taken out of an appropriate comparative contexpjfimopriate jurisdictional com-
parisons; considerations of French counter-temopswers without mention of the
systemic human rights abuses separately establishditferent forums; confusion
over criminal law versus intelligence gathering misdreliance on a highly prob-
lematic balancing of rights with powers, as well @mntradictions in preferred
accountability models governing the exercise ofcexige power. These character-
istics will be examined in turn.

A Decontextualising the potency of existing detention and
questioning powers

The characterisation of the ASIO incommunicado nteta and questioning powers
as substantially limited in comparison with powavailable in FrancE?’ involves a
misleading comparison abstracted from the unpretedenature of powers identi-
fied during the debate preceding passage of thé’birhe changes made from the
bill to the legislation are of particular signifitge. Under the earlier versions of the
bill, ASIO was able to obtain warrants for detentamd questioning for a relatively
short period of 48 hours® and a federal magistrate or judge had to approige o
nal or subsequent warrants, following a detailegliagtion process by the Director
General of ASIO to the Attorney General. A fresiplagation process satisfying the
threshold criteria had to be repeated for furtharrants:®® However, following a
government ‘compromise’, the legislation provides & single, seven day warrant
in which 24 hours of questioning may take placehwhe continuation of question-
ing beyond successive eight hour intervals detezthiny the prescribed authority,
in place of a fresh warrant being obtained undédicjal authority for further ques-
tioning.

% See Ruddock, ‘Intelligence delay has Ruddock apkimestions’, above n 12 and Ruddock, above n
1.

7 Detention duration and its application to non-mese were identified as exceeding relevant, regentl
enacted legislation in comparable jurisdictionshsas the United Kingdom, Canada and the United
States. The ambit of the government’s present cfaimfurther detention powers is highlighted by its
December 2002 rejection of the Opposition’s questio model, which itself exceeded powers granted
over citizens in these comparable jurisdictionse Suse of Representativddansard 12 December
2002, 10430 and 10565 (Hon Simon Crean) and 10483.6569 (Hon Kim Beazley).

1% See Clauses 34D(2)(b)(i) and 34F(4)(a) of theiwalgversion of the hill.

9 This obligation is implicit Clause 34C(5) (andiitste), which required the granting of a warrarlyon
by a Deputy President of the AAT if the continuqesiod of detention was to exceed 96 hours.
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This provides a significant extension of power kpanding detention time, the
flexibility of questioning within that detentionntie and the removal of the external
normative producing requirement to seek a freshrdietn and questioning warrant
every 48 hour8® from a judge or federal magistrate, with the iretegence of
tenure under th@ustralian Constitutiorand removed from the actual questioning.
Devolving authority to the prescribed authority gget at the questioning to author-
ise continuation of questioning and detention enhara capacity for preventative
detention, as a quite modest threshold applies evlzersubsequent warrant is
sought?®® In many situations it would be expected that samfgitional information
would be obtained from the preceding 24 hours @stjaning over seven days, to
comply with the threshold for a further seven darnant. Furthermore, the second
requirement of not currently being in detention as@s no minimum time interval
before which a person may be taken back into cystodler a second or subse-
quent warrant®?

B Inappropriate inter-jurisdictional comparisons

The Attorney General's mooted reforms also dismtdghe fact that common law
based legal systems regularly and readily companaith Australia — such as the
United Kingdon?®® Canada® New Zealan®® and the United Stat®§ none
permits incommunicado detention of its citizens saspected of any criminal
offence for the purposes of counter-terrorism ligehce gathering. The existence
of bills of rights in these jurisdictiof¥ has set boundaries to the legislative debate
and response about intelligence gathering fromviddals for counter-terrorism
purposes and has made rights evaluation more pemin that equatioff® Such

20 |nstead, a person exercising authority under theramt ‘may request the prescribed authority to
permit the questioning to continue’ beyond the eesipe 8 hours or 16 hours: s&810 Act 1974Cth) s
34HB (3).

21 The issuing authority must be additionally saéidfthat (i) the issue of that warrant is justifieyl
information additional to or materially differentofn that known to the Director-General at the time
Director-General sought the Minister’'s consent equest the issue of the last of the earlier wasrant
issued before the seeking of the Minister's consernhe request for the issue of the warrant regaes
and (ii) the person is not being detained...in cotinacwith one of the earlier warrantaSIO Act 1979
(Cth) s 34D (1A)(b)(i) and (ii).

202 5eeASIO Act 1979Cth) s 34D (1A)(ii).

23 Terrorism Act 200QUK) as amended by thenti-Terrorism, Crime and Security Act 20Q1K).

204 Anti-Terrorism Act 200{Canada) Act No 41 of 2001.

295 Terrorism Suppression Act 20082).

2% USA Patriot AcR001 Public Law No 107-56.

27 Human Rights Act 1998UK); Canadian Charter of Rights and Freedor®82 (Constitution Act,
1982 Schedule B to Canada Act 1982 (UKYEw Zealand Bill of Rights Act 199MZ); United States
Bill of Rights Amendments | to XXVII of the United States Condiidbn (Articles in addition to, and
amendment of the United States of America, propbyefongress, and ratified by the legislaturesef t
several states pursuant to the fifth article ofdtiginal constitution).

2% The report by the UK Committee of Privy Counsalon theAnti-Terrorism, Crime and Security Act
2001 (UK) is the most recent illustration of this effesee Privy Counsellor Review Committéeti-
Terrorism, Crime and Security Act 2001 Review: Rederesented to Parliament pursuant to Section
122(5) of the Anti-terrorism, Crime and Securityt®001 (2003), Part 4-Immigration and Asylum, 48-
68. See also George Williams ‘National Securityrrdgsm and Bills of Rights’ (2003) @wustralian
Journal of Human Right863, 270 and Williams, above n 19.
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bills of rights have exerted some restraint over tbndency of the Executive to
elevate its interests at the expense of the irntteodproportionality and necessity in
counter-terrorism legislative responses.

In contrast, the citation of French detention lansg their extensive scope, deriving
from a civil law system, as a paradigm to which thaiga should refer for a further

enlargement of powers already exceeding compacaisienon law democracies, is
as strikingly radical a proposition as incommunizatetention of non-suspects
itself. More remarkable is the highly artificial m@er in which the French system
has been presented, omitting any consideratiorysiemically established French
human rights abuses in terrorism intelligence gathe

C French terrorism laws: sans human rights abuses

A proposed expansion of ASIO detention and questippowers, modelled upon
the features of the French legal system, which fetthiree to four years of pre-trial
detention for the gathering of evidence by a bofifive anti-terrorist magistrates
against a terrorist suspect, ignores systemic humgdibs abuses identified within
that system. The inspiration of the French systanthe advocacy of extended
intelligence gathering detention superficially itlBas an elected system of gov-
ernment possessing such powers, therefore malsimg@istic equation of ‘democ-
racy’ as synonymous with human rights observafite.

The issues raised by the Attorney-General aboestinids for detention and ques-
tioning warrants and the length of detention timesignificant because features of
the French system provide open opportunities fondm rights abuses. That system
permits four days of intense questioning in polostody, three days of which is
without access to a lawyer, prior to years of itigasive detention once a formal
investigation by special anti-terrorism magistratescommenced. During such
investigative detention, an exhaustive conspirased charge of ‘criminal associa-
tion relating to a terrorist enterpri$¥is frequently used to justify holding suspects
for extended period¥' of preventative detention. This is the charge trat been
filed against Willy Brigitte?*

209 «Byt what you do have is an example here of brogdevers that an intelligence agency in a devel-
oped Western country — namely, France — has inigel#o being able to detain and question people™
Ruddock, ‘Intelligence delay has Ruddock askingstjoes’, above n 12.

1% One commentator considers this approach as agiterising process, stripping away human rights
from terrorism suspects and non-suspects aliké) wai#tti-terrorism measures then leaking into main-
stream criminal investigative processes: see Gblambrick, ‘The Principles of the European Convemtio
on Human Rights and the Response of States torf@rd2002] 3European Human Rights Law
Review287, 288, 297.

211 The purpose is often as much for intelligence eatly purposes as for investigation of a particular
criminal offence: see Warbrick, above n 210, 299.

212 Brigitte’s lawyer, Harry Durimel, stated ‘Assodia in the aim of committing a terror act...Ilt mean
that they are investigating to find, are suspioxdrhim being in the plot to commit a terror act. OK
because he’s in touch or has been in touch wittplpeitnat are suspecting of being organiser of terro
act’: Interview with Harry Durimel, above n 3.



606 DEAKIN LAW REVIEW VoLUME 9 No 2

The methods for invoking such powers have raisedwseconcerns about abuse of
process. The leading French anti-terrorist madestrdean-Louis Bruguiere, prac-
tises the indiscriminate arrest of large numberpeaykons, followed by interroga-

tion, in the hope of uncovering genuine terroriernders?*® In one instance this

led to a large number of defendants subjected apged detention, only subse-
quently to have charges dropped, be acquittedaive suspended sentenéé'dn

its 2001 annual report, Amnesty International obseér

The methods of France’s specialised “anti-terratigmaestigative judges
and the 1% section of the Paris prosecution service contintede
brought into question by a number of court decisjquarticularly with re-
gard to the abusive use of provisional detentiahtara catch-all conspir-
acy charge “criminal association with a terroristegprise™®

These criticisms refer to the detention powers thatAttorney General has looked
favourably upon as a model for expanding Australigelligence gathering deten-
tion powers.

D French terrorism laws: findings of breaches of the
European Convention on Human Rights

France’s anti-terrorism laws have also been foundreach articles of thEuro-
pean Convention on Human Righis Tomasi v Francé'® Tomasi, a French na-
tional who was a member of Corsican independenganisation, was detained
under anti-terrorism laws, for a period of five geand seven montRS. The Euro-
pean Court of Human Rights found violations of &b 5(3)*° 32 and 6(13%° of

23 Known as the “Bruguiere method”: see Henri Asti@rofile: France’s top anti-terror judge’, BBC
News Online, 1 July 2003 <http://news.bbc.co.uk/Blirope/3031640.stm> (19 November 2003) and
Jocelyn Noveck, ‘France’s anti-terrorism judge ksasuspects across the glob&tizona Daily Stay 4
December 2001 <http://www.azstarnet.com/attackfitialed-frenchjudge.html> (19 November 2003).

24 5ee Amnesty International Report 2001: France
<http://www.web.amnesty.org/web/ar2001.nsf/webeuntoes/FRANCE?OpenDocu> (19 November
2003) under the heading ‘Islamist network’ trials.

215 Amnesty International Report 2001: France, abo2d4 The report particularly criticised the use of
the conspiracy charge of criminal association véttierrorist enterprise, one example of the broad
application of this charge resulting in 55 acqisttaut of 138 persons charged, and in another 1®&fou
24 suspected members of a suspected Islamist Hetwere acquitted of the conspiracy charge. The
2004 Amnesty International Report for France nobesg detainees continue to face lengthy provisional
detention and that a law on organised crime ainoedxtend the 96 hour special custody regime to a
wider range of offences: < http://web.amnesty.@pért2004/fra-summary-eng> (28 May 2004).

216 Case Number 27/1991/279/350 European Court of uRights.

27 The time includes detention during the courseudfdial proceedings leading to his acquittal.

218 Article 5(3) states that ‘Everyone arrested omitetd in accordance with the provisions of paragrap
1.c of this article shall be brought promptly befar judge or other officer authorised by law toreise
judicial power and shall be entitled to trial witha reasonable time or to release pending trial’.

29 Article 3 states that ‘No one shall be subjectedarture or to inhuman or degrading treatment or
punishment’.
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the Convention. In relation to Article 5(3), it wimind that the French courts failed
to act with the necessary promptness, the lengtth@fcontested detention not
essentially attributable either to the complexifytloe case or to Tomasi’'s con-
duct®® In relation to Article 3, Tomasi's complaint ofiimies inflicted in detention
consistent with the records of complaint made toramestigating judge and the
reports of four examining doctors at the end of fifice custody“? comprising
sustained ill treatmeft> These records were in the opinion of the Couriciaft

to find that the treatment was both inhuman andattgg?* with ‘the undeniable
difficulties inherent in the fight against crimearficularly in regard to terrorism,
cannot result in limits being placed on the pratecto be afforded in respect of the
physical integrity of individuals’® In relation to the alleged violation of Article
6(1), namely Tomasi's complaint of the time takerekamine his claim of the ill
treatment suffered during police custody, respalitgitior the delays was found by
the Court to lie essentially with the judicial aoitities, thus establishing a violation
of Article 6(2).

These types of abuses within the French systenheofirivestigation of terrorism
suspects are facilitated by the provision of broaahi-terrorism powers and discre-
tions superimposed on a criminal investigative eysfor non-terrorism offences,
which itself has been the subject of serious bread theEuropean Convention of
Human RightsIn Selmouni v Franc&® Selmouni, a Netherlands and Moroccan
national, was arrested on suspicion of involveniewirug trafficking and subjected
to prolonged and severe ill treatment in policetadys. The European Court of
Human Rights found that the acts complained of titoresd torture under Article 3
of the Conventio?’ In particular, the Court found that physical andntal pain
and suffering was intentionally inflicted for theirpose of obtaining a confes-
sion?? that the acf8® were sufficient to arouse feelings of fear, anigwiad inferi-
ority capable of humiliating and debasing him andgibly breaking his physical
and moral resistané@® and that the intensity and frequency of the phatsimd

20 Article 6(1) states that ‘In the determinationto$ civil rights and obligations or of any criminal
charge against him, everyone is entitled to a &aid public hearing within a reasonable time by an
independent and impartial tribunal established dy.Judgment shall be pronounced quickly but the
press and public may be excluded from all or pathe trial in the interests of morals, public arde
national security in a democratic society, whereittterests of juveniles or the protection of thiegte

life of the parties so require, or to the extemicdy necessary in the opinion of the court in gpk
circumstances where publicity would prejudice thteriests of justice.’

221 seeTomasi v Francearagraph 102.

*22 |bid 108, 110.

23 This ill treatment persisted for a period beyoartyf hours by those responsible for his interragati
Tomasi v Francearagraph 108.

2% |pid 115.

225 |pid 115.

226 Eyropean Court of Human Rights Application No 26/8@ 28 July 1999.

227 Selmouni v Francparagraph 106.

228 |bid 198.

229 The Court was satisfied that these acts includ&tge number of blows in repeated and sustained
assaults over a number of days of questioning,alsd included a range of other serious abuSes:
mouni v Francearagraphs 102 and 103.

%0 selmouni v Francparagraph 99.
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mental violence, caused severe pain and was pariicserious and cruéf* Such
a culture of human rights abuse is even more likelpe propagated in terrorism
investigation matters, where access to lawyensrtbér curtailetf? and detention is
protracted with relatively weak review mechanisié.

E French terrorism laws: United Nations findings of
breaches of human rights

United Nations human rights treaty body committbese also commented ad-
versely on the operation of France’s anti-terrorlams and policies. Specifically,
the Human Rights Committee, in its concluding obatons on the third periodic
report of France under thaternational Covenant of Civil and Political Right
made several pointed criticisms:

The Committee is concerned about the continuedagtn of the anti-
terrorist laws of 2 September 1986 and 16 Decerh®®2 which provide
for a centralized court with prosecutors havingcggdeoowers of arrest,
search and prolonged detention in police custodypao four days (twice
the normal length), and according to which an aedwoes not have the
same rights in the determination of guilt as indhdinary courts. The
Committee is furthermore concerned that the acchasdo right to con-
tact a lawyer during the initial 72 hours of detentin police custody. The
Committee is concerned that there is no appealgedvor against the
decisions of this special court. The Committeeetgthat the State party
did not provide information about which authoritygractice takes the de-
cision whether a case is handled under the ordicramyinal law or under
anti-terrorist laws, and about the role played blge in this decision. The
Committee has now been given information as regstatsstics on trials
concluded under the anti-terrorism laws, but infermed that many hun-
dreds of people are being detained, investigatddraed for committing
acts of terrorism or related offences. Thereforthéncircumstances, the
Committee would recommend that anti-terrorism lamsich appear to be

231 |bid paragraphs 104 and 105.

232 France’s representations at consideration ofét®isd periodic report under ti@®nventionAgainst
Torture revealed that changes allowing access to a ladyeng the first hour of custody ‘were not
envisioned to apply to acts of terrorism’: SummBiscord of 328 meeting: Committee Against Torture
UN Document CAT/C/SR.320 14 September 1998, paphgia There is no right to contact a lawyer
during the initial 72 hours of detention in policastody: see Concluding observations of the Human
Rights Committee: France 4 August 1997 UN Docun@®PR/C/79/ Add.80, paragraph 23.

23 |nitial detention in police custody is for up touf days, twice the normal length of detention: Con
cluding observations of the Human Rights Committéeance 4 August 1997 UN Document
CCPR/C/79/Add.80, paragraph 23.

23 The Act of Parliament of 30 December 1996 ondesm related pre-trial detention...strengthened
safeguards for persons under investigation, iniquaar by limiting the use of pre-trial detentiomhich
could not exceed a ‘reasonable’ period based ongtheity of the alleged acts: the judge must end
detention once it exceeded a reasonable periodimimsion of France, Summary Record of 320
meeting: Committee Against Torture UN Document OB/BR.320 14 September 1998, paragraph 9.
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necessary to combat terrorism, be brought fullg oanformity with the
requirements of articles 9 and 14 of the Covef&nt.

Three other human rights issues, significant in lilgat of France’'s counter-
terrorism legislation and policies, were highlightey the Committees. The first
was repeated allegations of violence and ill trestinof detainees by law enforce-
ment officials?*® likely to be exacerbated by the reduced right®ated to persons
detained for terrorism offences, with foreignerd ammigrants particularly vulner-
able?®” The second area of concern was the frequencyesnth of pre-trial deten-
tion2® The third item, namely France’s repatriation ofrdeism suspects to
demonstrated situations of potential torttitereinforces preceding evidence of an
inadequate human rights attitudinal and procedirahework in investigating
terrorism offences. A most exceptional aspect Wwaseitra-judicial repatriation of
suspects from the French to the Spanish policpreatice whereby the police hand
over individuals to their counterparts in anotheurdry, despite the fact that a

2% Concluding observations of the Human Rights Corwmsit France 4 August 1997 UN Document
CCPR/C/79/Add.80, paragraph 23. Article 9 of th€RR includes a range of due process rights such as
liberty and security of the person, freedom froritaary arrest or detention, the establishmenguifful
grounds for arrest and arrest procedures, the tigh¢ brought promptly before a judge, the rightake
proceedings before a court to decide the lawfulméstetention and an enforceable right to compensa-
tion for anyone who has been the victim of unlawdulest or detention. Article 14 of the ICCPR in-
cludes a range of due process rights relatingeenial and trial matters.

2% See Concluding observations of the Human Rightsi@ittee: France 4 August 1997 UN Document
CCPR/C/79/Add.80, paragraph 16; Committee Agaimstufe Summary record of the public part of the
323% meeting: France 11 May 1998 UN Document CAT/C/SB.B. Subjects of Concern, paragraph 5;
Concluding observations of the Committee againsttufe: France 27 May 1998 UN Document
A/53/44, paragraph 143 (e).

%7 Concluding observations of the Human Rights Corwmsit France 4 August 1997 UN Document
CCPR/C/79/Add.80, paragraph 16.

2% Concluding observations of the Human Rights Cortesit France 4 August 1997 UN Document
CCPR/C/79/Add.80, paragraph 17. The French del@yatiaimed improvements in relation to these
issues, with 34 per cent of persons under investigaubject to pre-trial detention in 1994, congzhto

44 per cent in 1985, whilst also stating that “Avrlaw, which had entered into force on 31 March7,99
was aimed at reducing the length of pre-trial dében..That law...was not the first effort made to
reduce the period of pre-trial detention, the Att6oAugust 1995 having already imposed a limit™:
Human Rights Committee Summary record of the 59@eting: France 24 July 1997 UN Document
CCPRIC/SR.1597, paragraph 53. See also CommittegngtgTorture Summary record of the 320
meeting: France UN Document CAT/C/SR.320, paragf&gdh contrast, more stringent review require-
ments were imposed on other criminal offences.

%9 See Concluding observations of the Committee agdiorture: France 27 May 1998 UN Document
A/53/44, paragraph 143 (d); Human Rights Commiemmary record of the 1598neeting: France 20
October 1997 UN Document CCPR/C/SR.1598 paragrd&hSRch deportation involves a potential
violation of States Parties obligations under Aeti8 of theConvention Against Torturevhich states ‘1.
No State party shall expel, return (refouler) otradite a person to another State where therewdre s
stantial grounds for believing that he would belamger of being subjected to torture. 2. For thpase

of determining whether there are such grounds,ctimapetent authorities shall take into account all
relevant considerations including, where applicathiie existence in the State concerned of a camsist
pattern of gross, flagrant or mass violations ahhuo rights’.
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French court has declared such practices to bgafll&° In the communication of
Arana v Francé*! the Committee Against Torture recalled that:

[D]uring the consideration of the third periodipogt submitted by
Spain...it had expressed its concern regarding thetaints of acts of
torture and ill treatment which it frequently recd. It also noted that,
notwithstanding the legal guarantees as to theitons under which it
could be imposed, there were cases of prolongeshtien incommuni-
cado, when the detainee could not receive thetassis of a lawyer of his
choice, which seemed to facilitate the practiceodfire. Most of the com-
plaints received concerned torture inflicted dusngh periodé*

The Committee found that the deportation to Spainuoed in circumstances
constituting a violation of Article 3 of the Convam:

The deportation was effected under an adminisggirecedure, which the
Administrative Court of Pau had later found to legal, entailing a direct
handover from police to police, without the intertien of a judicial author-
ity and without any possibility for the author tontact his family or his
lawyer. That meant that a detainee’s rights hadeen respected and had
placed the author in a situation where he wasqaatily vulnerable to pos-
sible abusé?*®

It is improper to raise the desirability of libasithg Australia’s counter-terrorism
detention and questioning laws by highlighting gwposed superiority of the
French system, whilst abstracting from that disicusa record of serious human
rights violations. Adoption of the central featurekthe French system would
transform Australian laws to a dragnet method afotesm intelligence gathering
and an acceptance that innocent detained persossinevitably experience seri-
ous human rights violations. The certainty and l&d@y of such violations should
be honestly and directly confronted in the “baldngaradigm when advocacy of
the French model is used in favour of liberalisthg availability and duration of
Australian counter-terrorism detention and quegtigrwarrants and the relaxation
or removal of warrant application safeguards.

240 see Concluding observations of the Committee agdiorture: France 27 May 1998 UN Document
A/53/44 paragraph 143 (d) and Summary record ofptigic part of the 328meeting: France 11 May
1998 UN Document CAT/C/SR.323 paragraph D 4.

241 Committee Against Torture Communication No 63/1997

22 Committee Against Torture Communication No 63/ 299N Document CAT/C/23/D/63/1997
paragraph 11.4.

23 Committee Against TorturArana v FranceCommunication No 63/1997: France 5 June 2000 UN
Document CAT/C/23/D/63/1997 paragraph 11.5.
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F Creating or Creative Confusion? Criminal Law versus In-
telligence Gathering Models

The difficulties identified in the French systene durther compounded by confu-
sions over criminal law versus intelligence gathgrmodels for counter-terrorism
detention and questioning powers. In its eviderefere Parliamentary Committee
enquiries into theASIO Legislation (Terrorism) Amendment Bill 20@2h), the
Attorney-General’s department justified its supgortthe far reaching impact upon
the rights of innocent persons who may have inféionarelating to terrorist activ-
ity, on the basis that the bill was an intelligegeghering model, as distinct from a
criminal investigative model. The new threat ofemntational terror demanded a
fresh paradigm, abandoning reasonable suspicionriofinal involvement as a
central operating principle, and substituting iastean intrusive ability to gather
intelligence from non suspects and suspects dRketorical justifications claimed
that differentiated intelligence gathering modsisch as those in the United King-
dom and Canada, had been considered but were aiigufbr Australian circum-
stanceg™

The unarticulated foundation of the Attorney-Gefigralaim for an expanded
detention and questioning regime modelled on thenéir system is, ironically, a
criminal law investigative model. Of course, themeh system of extended deten-
tion of terrorist suspects is premised on the dav concept of the investigating
magistrate for criminal matters, and in its reldvamanifestation upon a broad,
catch all terrorism conspiracy-involvement holditgarge?*® It would not be sur-
prising if reform proposals from the departmeneintl review of the legislation
follow a similar approach, discounting previous alemental strictures against a
criminal law model for an intelligence gatheringiétion?*°

This differentiation of criminal law and intelligea gathering purposes for deten-
tion and questioning warrants is also selective laigllly opinionated, as the two

categories seem confusingly distinguished to ratisa expansions in executive
questioning and detention power. On the one hdredstipposed differences pro-
vide the reasons for rejecting more restrictedlligesce gathering models from

comparable jurisdictions:

The major cornerstones of consideration were theoab culprits — the United
Kingdom, the United States, Canada and New ZealBinel.legislation from those
jurisdictions was in fact considered in the drajtof this legislation, but there were
two very distinct differences in some of that Iégfien. One was that most of that
legislation is law enforcement based...we took tlewihat this was about intelli-

244 gee Senate Legal and Constitutional Referencesy@tbee Hansard12 November 2002, 3-4.

25 gee Astier, above n 213.

246 Although theAnti-Terrorism Act (No 2) 2004Cth) did not include amendments to the s 34D awrr
provisions of theASIO Act 1979Cth), its inclusion of a broadly based offenceaskociating with
terrorist organisations as s.102.8 in Part 5.hefGriminal Code(Cth) as a ‘terrorism offence’, within
that meaning in s.4 of th&SIO Act 1979Cth), will significantly expand the situations which the

warrant request and issue procedures might be @usok
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gence collection and not law enforcement, befoee dhent rather than after the
event, we then went outside the parameters or tbokigside the square to see how
ASIO as an agency might deal with those matterstedms of the discrepancies, |
think it is fair to say...that in the United Kingdorfgr example, yes, it is a law
enforcement technigue that they have there...| thirgke is a similar provision in
Canada...Again | go back to the comment | made earliat those laws were
drafted in the context of law enforcement ageniciesstigating an offenc®’

This apparent confusion of principle appeared heotvidence before the Senate
Legal and Constitutional References Committee:

Having looked at Dr Carne’s submission and his Rmppntary submis-
sion to the committee, as best as | can understaatihe is driving at |
still think there is a fundamental distinction betm Dr Carne’s proposal
and what has been proposed in the bill — and dyatin, is the distinction
between doing things broadly for a law enforcenpmpose for the inves-
tigation of criminal offences or the gathering ahunal intelligence and
what has been proposed under the bill for the gaidpef intelligence for
security purpose in relation to terroriéffi.

In sharp contradistinction, the legal arrangemémtthe UK and Canada are in-
voked later on to argue that the detention proeifior non-suspects under the
Australian bill cannot be compared to legislatiaed in Malaysia, Singapore and
South Africa. In contrast, the Australian proposals seen gsroperly comparable
on this occasion with the UK and Canada:

Others would disagree, but | think you would benadng a long bow to see
the powers in Malaysia and Singapore and these nsaagesimilar. You
could look at the UK and Canada, where there anédssicommon law
principles to those that instruct our legal framewdJltimately, it is our
rule of law, it is the totality of the legal systdhat would separate us from
other countries that might have powers of detenfiam proper parallels, |
believe you would need to go to countries, as Eteaid, such as the UK

247 Senate Legal and Constitutional References Comeyktansard,12 November 2002, 3-4.

248 genate Legal and Constitutional References Comeittansard 18 November 2002, 107. The
evidence presented before the Senate Legal anditttiosal References Committee clearly expounded
an alternative intelligence gathering model basethe Canadian investigative hearing model under Pa
II.1 of the Canadian Criminal Code, adapted for thalgan constitutional circumstances, similar te th
Canadian investigative hearing, and diot proceed from a criminal law model. See Senate Lagdl
Constitutional References CommitteASIO Legislation Amendment (Terrorism) Bill 20Q@th),
Submissions 24 and 24A and witness submission 8éregal and Constitutional References Commit-
tee,Hansard 14 November 2002, 90-104. Ironically, further obs¢ions were made about the ‘clear
distinction between the criminal process and tleis intelligence process’: Senate Legal and @ens
tutional References Committeblansard 18 November 2002, 111. This confusion prompted &rm
legal academic and Committee member, Senator Liida to observe ‘I am still trying to get my head
around the distinction between intelligence gatigerand criminal investigation’: Senate Legal and
Constitutional References Committétgnsard 18 November 2002, 119.
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and Canada, which do share with us a common latersyand the princi-
ples involved*®

These later observations contradict the earliéomates advanced by the Attorney-
General’'s department. This inconsistent invocateomd blurring of principle
prompted the representative of the Australian Lawril to remark to the Senate
Legal and Constitutional References Committee:

The question of principle is most clearly focusedhis quite disturbing
elision and confusion of concept advanced by Ash@ybe by the AFP
and certainly by the government in relation to winght be called ‘pro-
phylactic detention’, which is nonsense. It is tto¢ion that detention for
the purpose of questioning also has the legitirpatpose of keeping
somebody incommunicado from the people who migtihbe cohorts in a
wicked endeavour so as to either prevent the cfiome being committed
or to prevent that person from assisting in themer This is to confuse the
notion of non-suspects being questioned with the@ndhat somebody
suspected of being a conspirator — that is, hazirepdy committed a seri-
ous offence — should be charged. Such a persome iardinary course,
would no doubt be denied bail. That is a totalffedent, orthodox
method. No one calls that prophylactic detentioail B not for the pur-
pose of preventing somebody from committing anrafés but it is to
make sure that they are available to answer th@resgents of criminal

justice®®

The fact that there is no rigid barrier to dualgesaf information obtainéd em-
phasises the convenience in the distinctions cléime

G Imbalances in the balancing model

Such usages are more than an elision of principhestead, they suggest that the
“balancing” model of powers and rights, which th&ofney General claims in
relation to the Brigitte incident, has produced tany checks and balanc&sjs
fundamentally flawed. The preceding material sutggésat the balancing para-

249 Senate Legal and Constitutional References Comaepktansard 18 November 2002, 120.

20 Brett Walker SC, Member, Law Council of Australiad President of the NSW Bar Association
Senate Legal and Constitutional References Comenltansard 26 November 2002, 247.

1 Whilst use immunity is applied to information oibted or things or records produced, there is no
derivative use immunity under the legislation: &0 Act 1979Cth) s 34G (9)(a) and (b). A relevant
example was the attempt to charge two alleged tBeigissociates, with the use of relevant ASIO lintel
gence restricted to an evidentiary resource fronthvthe police could build a case on the chargesyus
other methods: see Martin Chulov, ‘Brigitte suspepblice thwarted'The Australian9 February 2004,

1.

%2:0ur laws, because of the efforts to put in plabecks and balances, may have been too checked...’
Hon P Ruddock comments to ABC Radio reported insthalian to Review Anti-Terror Laws with Eye
on Stronger Powers’, 3 November 2003 <http://sgsigahoo.com/031103/1/3fjdb.html> (21 November
2003).
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digm, applied to proposals to broaden the avaitgtaind duration of warrants, is
susceptible to arguments diminishing civil and fcal rights without coherently

integrating an intelligence gathering mechanisnhiwita framework securing the
institutions, values and practices of democracycofdingly, the balancing model
encounters problems in addressing national secigsgties in general and “balance”
references relating to warrant powers need to be meeptically considered within
that broader question.

Information called to support “balance” issuesifystg an expansion of warrant
powers is presupposed as factually accurate, Jegatiessible and open to system-
atic critique in the media and in parliamentarygesses. Instead, the very secrecy
of intelligence gathering measures against temorisat odds with these character-
istics and reflects the practical impossibility testing the veracity of the national
security policy claim. The model of competition acehflict between the values
produces an ascendancy of national security vadwes civil rights values, and
does so under the guise of a supposedly neutreégso In effect, civil rights values
are relegated to a residual or negative form dartipas against national security
prerogatives, with considerable discretion and refee afforded to executive
interests. The national security aspect in thenu&las inevitably given special
weighting, producing a structural inequality intth@alance”.

These considerations suggest a general unsuiyabflithe balancing paradigm for
reconciling national security and democratic irg&sgeven more so in the situation
of warrant intelligence gathering and detention pmsaapplied to innocent persons.
This unsuitability is evident in that traditiongllyhe balancing theory only de-
manded modest rights concessions in response tesntiteats, whereas the inde-
terminate nature of the war on terror raises tlosgect of a decades long corrosion
of rights and freedon?s® Adherence to human rights definitive of liberahue-
ratic societies threatened by terrorism is alsoortgmt because such adherence may
produce more efficient law enforcement outcofés.

H Contradictions in the preferred accountability models

The Attorney General’s suggestion from the Brigitteident that the ASIO deten-
tion and questioning warrant requirements have beemigorously set disconnects
that threshold from the Government’s preferred humghts accountability model
expressed elsewhere. The government’s rejectiam jotlicially supervised bill of
rights as a foundation for the protection of humights has been justified on the
grounds of a strong tradition of representativdi&aentary democracy, the rule of
law and Australia’s unique common law, statutond atonstitutional arrange-
ments®™® Inevitably, the secrecy and anonymity of the messtnvolved in the

3 Kerr, above n 58, 2.

% See Bronnitt, above n 31, 80.

%5 gee, for example, A-G’s Press Release ‘UN HumahtRiCommittee’ 29 July 2000
<http://www.law.gov.au/aghome/agnes/2000newsag/f®6 > (7 July 2001) [in asserting the Austra
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detention and questioning warrants, means thatethgeferred accountability
mechanisms are severely compromised and rendegalyianapplicable.

The reliance upon ministerial responsibility asaaeountability mechanism in the
operation of detention and questioning warrantewisr these issues into sharp
focus. The Brigitte incident illustrates how theckessionary concept of operational
matteré® acts to inhibit and generalise public scrutinythiatelligence gathering
in a manner that dramatically curtails public araflipmentary accountability.
Simultaneously, such generalisations can heighgeowation and fear about terror-
ist threats, changing the political climate for d&band producing a laxity in the
scrutiny of proposed reforms.

The concept of operational matters as a broad sclary mechanism has been
formalised through inclusion in the rushed passafiethe ASIO Legislation
Amendment Act 200@th)?7 strengthening prohibitions against communicating
information arising from the issuing of and infotiva obtained from or related to
detention and questioning warrants. Operationarinétion is also included as a
component of a much more broadly based offenceisgiature of information
whilst a warrant is in forc&® making media reporting of such operational informa
tion, the fact that a warrant has been issuedctarédating to the content of a war-
rant or to the questioning or detention of a perisooonnection with a warrant, a
criminal offence punishable by up to five years iisgnment>®

Other accountability mechanisms, particularly tlode rof the issuing authority
under the existing criteria, rather than justifyiifzgralisation, assume a heightened

lian government’s discretion about how it implenseits international obligations under thgerna-
tional Covenant on Civil and Political Rightsin Australia we do so through a combinationstfong
democratic institutions, the common law and an resite array of statutes and programs at the Com-
monwealth, State and Territory level. This fits aurcumstances and is highly effective’; see also
Attorney-General’'s Transcript of Speech, ‘WritingetRights — Does Australia Need a Bill of Rights?'.
28 March 2003:
<http://www.ag.gov.au/ag/agd/WWW/attorneygeneraltéamsf/Page/Speeches_2003_Spee> (2 No
vember 2004) and the similar statements of Lesliekl. Permanent Representative to the United Nations
Office at Geneva: United Nations Press Release HuRights Committee 69session 20 July 2000 and
Report of Australia and United Nations Press Rele@smmittee Against Torture ®Ssession 16
November 2000 Report of Australia.

26 For example, the Attorney General declined tovjole greater specificity about investigations ie th
Brigitte matter: Ruddock, ‘Interview: Philip Rudddcabove n 12 and Ruddock, above n 1. The Direc-
tor-General of ASIO also declined to comment awhether the detention and questioning powers had
been used in relation to the Brigitte case on ttoeirgds of it being an ongoing operational mattee s
Senate Legal and Constitutional Legislation ComemitHansard 3 November 2003, 143 and 145
(Senate Estimates hearings). This response refiegésieric approach of neither confirming nor degyin
the existence or substance of national securityersat

%7 gtrict liability offences are created for the disure of operational information by persons thigject

of a warrant or a lawyer variously involved eitla¢the time of the warrant or subsequently on Hedfal
the subject, within two years of the end date efaarant: seeASIO Act 1979Cth) s 34VAA (2) and
(3)(a) and 3(b)(i), (ii) and (iii). Operational mrimation is broadly defined. See the discussiorcdre
and Prospective Executive Claims For Enhanced PoA®IO Legislation Amendment Act 20@h)’
above.

%8 5eeASIO Legislation Amendment Act 20@3h) ss 34VAA (5).

%9 5eeASIO Legislation Amendment Act 20@3h) ss 34VAA (1).
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importance in compensating for these deficiencidg criteria and the need for
judicial approval in gersona designataapacity as the issuing authority provide
some qualitative and methodological appraisal efdhse supporting a warrant and
a degree of independence in assessing that casendfa stringent criteria were

moved as amendments by the minor parties to thé&bbut were rejected by the

major parties. These proposed amendments would pr@wéded a clear nexus to

actuality or likelihood of the commission or invelment in an actual or prospective
terrorism related offencé*

The existing criteria reflect, if imperfectly, tlpgevious ministerial and departmen-
tal justification that these are warrants of lastart?®? The “last resort” principle
embodies residual notions of constraint, exceptignaroportionality and neces-
sity in justifying this drastic paradigm shift tbet detention and questioning of
innocent persons for intelligence gathering purpodedirectly, the “last resort”
principle is a practical device in organising itiggnce gathering priorities and
resource use, encouraging the use of less ovettlysive methods of intelligence
gathering’® as well as promoting a greater focus on analysisydination, ex-
change and extrapolation from information gleansamf existing sources and
methods. Adherence to such restraints more cloggbyoximates liberal democ-
ratic values.

Relaxation of warrant criteria would institute a nm@peculative approach to anti-
terrorism intelligence gathering. Such a developmenikely to prove counter-
productive as intelligence resources, human arfthteal, are expended on matters
with an increasingly tenuous connection to subwthtarrorism offences. Indeed, a
major explanation for the delay under the existlagislative arrangements in
focusing intelligence efforts on Brigitte’s preserin Australia, following an initial

%0 gee the Australian Democrat proposed amendmeASt® Legislation Amendment Terrorism Bill
2002 [No 2] (Cth) Amendment Sheet No 2923 13 June 2003 by Bei@teig adding to the issuing
criteria of a questioning and detention warrant gr&dGreens proposed amendment toABEO Legisla-
tion Amendment Terrorism Bill 2002 [No @Tth) Sheet No 2957 —rev 17 June 2003 by SenattiteNe
proposing a change to the consent process.

%! See Senatddansard 19 June 2003, 11758 to 11769 for debate on thstralian Democrats amend-
ment and Senatélansard 19 June 2003, 11769 on the Green amendments.

%2 This is particularly reflected in the s 34C (3)hiterion ‘that relying on other methods of cotiag
that intelligence would be ineffective’. Attorneyeferal Williams consistently emphasised the ‘last
resort’ nature of the warrants: see House of Reptesives,Hansard 20 March 2003, 13172 and
Williams, above n 46 and A-G's Press Release, IFR@ssage Of ASIO Powers Legislation’, 26 June
2003.

<http://www.ag.gov.au/www/attorneygeneralHome.nsfhWPages/ESA8FB88011F66> (29 June 2003).
Submissions to the Senate Legal and ConstitutiBesérences Committee by ASIO and the Attorney-
General's Department argued the exceptionalityhef tast resort’ application of detention warrants:
Senate Constitutional and Legal References Comenliansard 18 November 2002, 110 and 125.

23 gee thedSIO Act 1974Cth) ss 25A (Computer access warrant), 26 (lisiguievices), 26A, 26B and
26C (tracking devices), 27 (inspection of postaicks) and 27AA (inspection of delivery service
articles).
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and repeated alert from the French authorities, thaisit was not seen as a matter
264

of high priority:

Vv CONCLUSION: A MISGUIDED REFORM PARADIGM

In reflecting upon the excesses of the executiandir's reaction to the Brigitte
incident, the observations of two High Court judgeade in national security
contexts are singularly appropriate:

History and not only ancient history, shows that@ontries where democ-
ratic institutions have been unconstitutionallyengeded, it has been done
not seldom by those holding the executive poifer.

It is of the essence of a free society that a lcalés struck between the security that
is desirable to protect society as a whole andsétfeguards that are necessary to
ensure individual liberty. But in the long run thafety of a democracy rests upon
the common commitment of its citizens to the safeding of each man’s liberty,
and the balance must tilt that w&y.

The preceding examination of various reform claforsenlarging executive power
argues that there is neither a rational nor a antiated case for the Attorney Gen-
eral’s claims to loosen the constraints on the ecgulented detention and question-
ing powers in th&SIO Legislation (Terrorism) Amendment Act 200th).

Implementing such reform proposals will compouncere inroads on fundamental
tenets governing the relationship between theeritand the state, further diminish-
ing critical rule of law principles such as the aactability of institutions, due
process, separation of power, scrutiny of auth@mitgt constraints on the exercise of
discretions. Extending the legislation to furth@ércemstances of non-suspects,
demands that a cogent and publicly documented lasstablished by the execu-
tive and rigorously tested in deliberative mech@sissuch as parliamentary inquir-
ies and media analysis. Increases in extraordipawer must also be tempered
with the development of new and specific accoulitgbinechanisms and controls
ensuring proportion and necessity.

The Brigitte incident has given prominence to tbétjgal opportunities and usages
of contemporary national security issues, in bogfady political sense and through
diminutions of legal and political accountabilityittin a democratic polity. It is a
case studypar excellenceof a democracy’s susceptibility to a crisis resggn

24 Hon P Ruddock House of Representativésnsard 4 November 2003, 21855. See also the evidence
of Federal Police Commissioner Mick Keelty befone tSenate Estimates hearings: Senate Legal and
Constitutional Legislation CommitteBlansard 3 November 2003, 132-133.

%5 Australian Communist Party v Commonwedt851) 83 CLR 1, 187 (Dixon J).

%6 plister v R(1984) 154 CLR 412, 456 (Brennan J).



618 DEAKIN LAW REVIEW VoLUME 9 No 2

precluding mature legislative deliberation, rounded consultative policy devel-
opment and asserting that amending legislation imispeedily passed. Significant
elements of that crisis response may arise thretrghegic suggestion, ambivalence
and hypotheses in the public communication of cendtdrrorism information. The
executive invocation of the ‘operational informaticriterion severely curtails such
communication, whilst simultaneously raising a midbr legislative reform. Con-
tinual pressure for ‘enhancement’ of counter tésrorlaws overestimates the
capacity of legal frameworks to address the thodaerrorism, instead of being
considered as one of many components in a holisttmework of domestic, re-
gional and foreign policy counter-terrorism resgms

Executive control is also strengthened in the faat broader review of legislative
reform, by public and expert contributions to alipanrentary committee of inquiry,
is undesirable and consultation should be confioetthe party room, including, to
facilitate passage, consultation within the Opposipparty roonf®” An Opposi-
tion’s institutional role in seriously appraisingdacritiquing significant, unpredict-
able erosions of civil and political rights underod&der intelligence gathering
powers is equated with weakness and vacillaticzrebsingly, the Opposition is co-
opted into concurrence with Government proposalgressively undermining
rights, as well as attempting to neutralise Goveminpolitical advantage in this
issue, possibly by outbidding the Government in ¢beferral of executive orien-
tated counter-terrorism powers. Such a developmentld constitute a mutual
conflation of partisan interests with the secuotyhe nation.

Increasingly, the Australian counter-terrorism $afive response can be seen as
serially eroding civil and political rights, prodaog no guaranteed enhancement of
security but disproportionately compromising denadicrinstitutions, practices and
accountability mechanisms. Such imbalances prodbgethis “balancing” model
of reconciling legal formulations of security aridelrty is best explained through
several parallel developments. The unifying thrisathe heightened assertions of
executive authority over public debate and legigateform, with a willingness to
pursue party political and electoral interestsyassymous with the security of the
nation.

The fear generated and crystallised by the Brigittéddent has produced an un-
precedented legislative suppression of the atofithhe media to report on detention
and questioning warrant® where no demonstrated security risk exists andravhe
such reporting constitutes an essential democaatiountability measure. Describ-
ing such amendments as merely “technical” exposssriaus vacuum in sophisti-
cated policy development in the fundamental vahtestake. Such approaches will
inevitably diminish civil and political rights bypaeasing every government claim
made for an enhancement of power. That appeasenikrdnly encourage both

%7 See Hon Philip Ruddock, ‘News Conference at Padist House’, Transcript 27 November 2003
<http://www.ag.gov.au/www/ministerruddockhome.nséhb¥Pages/ES80E)CDFA427F8> (5 December
2003)

%8 ASIO Legislation Amendment Act 2q@3h).
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further governmental claims for expanded powerswa$f as an opportunistic
testing of the limits of compliance at vulnerabtdifical moments for the Opposi-
tion and minor partie®®

%9 The characteristics of this appeasement have bagausly identified as a lack of commitment to
matters of principle, contributing to a patternguvernment misrepresentation regarding powers and
safeguards in the legislation, and capitulation rwherious erosions of civil liberties have beenatiss
factorily addressed: Hocking, above n 17, 220, 226,



