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- Re: Review of Division 3 Part lll of the ASIO Act 1979 -
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opposition to such laws more difficult...but the media have noticed the Orwellian

character of ...

access fo official information on security grounds.”
Sydney Morning Herald, Judge warns of Orwellian terrorism laws, By Michael Pelly,

THE DANGERS

The main areas of concern for our organization, as with other o
dealt with under the headings below.

The ASIO detention powers build on the broad

titles such as the NSW Freedom of Information (
Criminal Intelligence) Act 2003, whose object is to restrict and n

The Act refers to the definition of terrorism in the Criminal Code. This definition is

Terrorism and
ot fo enhance
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rganisations, are

very broad. Some of the activities that may be classed as terrorjst acts under this
definition include activities associated with legitimate freedom movements that
oppose tyranny (for example, organisations like the African National Congress in

South Africa).

The breadth of this definition means that many legitimate activiéies may be covered

by the Criminal Code definition of terrorist activity. Furthermore
ASIO, other government agencies, and the government a lot of
means they can target specific communities or groups based o

this legisiation gives
discretion, which
n, for example,

religion or race. This makes the law potentially divisive and extremely discriminatory

in its application.

There is a template for protection offered by the current NSW Mental Health Law
which we believe should be adhered to in any situation and applied to any person

mentally ill or not. These provisions align with international hum

of the Mental Health Law in NSW a person is

an rights principles.

protected against

(a) that the person expresses or refus

rson expresses or refuses or fails to express or

(c) that the person expresses or refuses or fails to express or
refused or failed to express a particular philosophy, .

refused or failed to express a particular sexual preference or
(e) that the person engages in or refuses or fails to engage in,
refused or failed to engage in, a particular political activnty,
(f) that the person engages in or refuses or fails to engage in, 0
refused or failed to engage in, a particular religious activity,

red person merely

p
failed to express a particular political opinion or belief,
' as expressed or

;

faﬂed to express a particular religious opinion or belief,

as expressed or

(d) that the person expresses or refuses or fails to express or has expressed or

sexual orientation,

or has engaged in or

r has engaged in or




(g) that the person engages in or has engaged in sexual pro IJisc:uity,
(h) that the person engages in or has engaged in immoral conduct”

This section contains other protections not related to this submission.

As stated above while these provisions apply to the assessment of people regarding
mental iliness they act as a basic framework for the assessment of any person for
any crime as they are based on United Nations Pnncsples Indeed the history of
human rights is a constant war between certain forces in “power” or “influence”
restricting rights and the efforts of, mostly, ordinary men strivin to keep these forces
at bay. We should apply the same basic protectlons to anym the Australian
commumty :

mited to people directly suspeCted of involvement in
|
The Act does not require someone to be suspected of involvement in terrorism either
directly or indirectly before they may be detained or questioned. This means that
people who are not involved in terrorism may be held because they have
“information”. Those held could include innocent people who had no involvement or
intention of involvement of a terrorist act but who are nonetheless deemed “guilty” by

(inadvertent) association. A free society should not permit the detention of a person
who has no involvement with terrorism.

terrorism

More to the point without evidence of crime or clear evidence of collusion with
criminals the detaining of a person has nothing to do with law or “terrorism.”
Restraint without lawful protection is “terrorism” and is one of g\e defining halimarks
of everybody from Hitler to Pol Pot to Saddam Hussein. To illegaily restrain citizens
because we are “defending” democracy is impossible because democracy itself is
being suspended in the process.

Duration of detention and questioning is extremely long

estioned for up to 48

questuoned for more than 42 hours “As

d does not even have to be involved or suspected of jnvolvement with

On the other hand, when the police reasonably suspect someone of having
committed a crime, they may detain the person for a maximum, of 12 hours without
charge or for 20 hours in terrorism related cases. It appears excessive that ASIO
may detain a person who is not even suspected of having committed a crime for 8
times as long the police.




Another point to be added to the above example of a person being questioned for 42
hours is the concept of torture. Recent events with Mr. Mamdouh Habib indicate that
governments internationally are already willing to ignore every known standard of
civilized behaviour in the quest for “terrorists.” If this is already happening now why
is more coercion needed unless there is an unstated agenda wijthin some parts of
the Australian government. It can be argued that detention and|constant questioning
could itself degenerate into a kind of physical or psychological forture. This cannot
be allowed to happen.

Can’t talk about your detention

ey can not even tell thelr spouse or thenr employer. If they do so
wuthm a two-year period, then they are liable to five years in prison. This is likely to
have an extremely debilitating and destabilising effect, especially for someone who
was not even involved in terrorism. How is it possible for someone to disappear for a
week and not be able to tell anyone where he or she was and still maintain ‘normal’
social or working relationships?

What makes this even more unfair is that the Minister may disclose the relevant
information (after making appropriate applications). Thus the Minister can make
public the information about a detention, but the person who was detained may not!

While this. provision is somewhat less dramatic than the previoins pointitisin fact a
greater attack on our rights than most other aspects of these | because:

1. Every person has a common law right to communicate. Obviously where matters
of security are concerned there are limits for the protection of ail. But under the
current conditions a person detained could be found to have no connection to
terrorism and then, as a fully innocent member of society, not be able to explain
what happened to others and suffer Ioss because of this. That s, they are being

detentton or make publlc a grtevanc ‘
ti-terrorism” laws will never be exposed. This means that Australian society

a Totalitarian system in practical terms and again mirrors the very

regzmes it claims to defend against. '

Proving you don’t know or don’t have something

When being questioned under an ASIO warrant, you no longer have your common
law right to silence, and you have to answer all questions put to you. If you do not
answer, then you may go to prison for five years. A further grave concern is thatitis
up to the detainee to prove that he or she doesn’t know something.




It is very difficult — if not impossible - to prove that you don’t know something. The
detainee, for example, might have had no knowledge of an issue until ASIO raised
the matter or alternately may have had a fleeting or superficial knowledge of the
matter or may have genuinely forgotten some details. In summary it is very difficult
— if not impossible in these circumstances - to prove that you do not have or know
something.

The above point is worth expanding by applying it back to ASIQ and other

government agencies. If any person detained has to prove “that they do not know

something” (an impossibility at best) then ASIO and other age cles should have to

“answer all questions put to them m thelr treatment of Australians and have

that they did not know they .
bus

As stated earlier, an impossibility either for an individual or ASI

Presence of lawyers

It is a very long-established principle that a person should be permitted to have a
lawyer there to assist him/her particularly when there are complex legal issues with
severe consequences. The terrorism and ASIO related laws are very complex, with
more than 20 pieces of legislation and over 200 pages of law. A lay detainee clearly
needs a lawyer to assist him/her in this situation, to act as an advocate and to
provide clear legal advice and information. However, under the Act, ASIO may
question the detainee in the absence of a lawyer; and even if a lawyer is present he
or she may be replaced if they are being “unduly disruptive”. It is extremely unfair
and one sided that ASIO may have a team of lawyers while the detainee may not
even have the assistance of a single lawyer.

This situation again approaches the same kind of situation that the Australian
government is cla;mnng to defend agamst We wnll not defeat terrorism by

mr 1ately Thls is an- extremely broad power that may be invoked by ASIO to

prevent travel and may be based on very thin evidence. Furthermore, procedural
rights and grounds of appeal against the withdrawal of a passport is unclear in the
legislation




In closing

Mainly since the September 11 incident in New York in America there has been a
steady tendency by certain governments, amongst them the British, American and
Australian governments to use this event, and others like it, to justify the restriction
or dissolution of basic, God given rights. No evidence has been presented of
increased levels of threat that would justify the draconian measures in question.

The Bali bombing represented a terrorist attack on Australians that further fuels this
trend. It has been used by various arms of the government to amplify the simplistic
“gooc ‘guy bad guy” view of the world that sutts those who would like to weaken our

is VIQ at they have ever been supported by the majonty of peace—lovmg
hard-working members of the societies that supposedly “harboFJr” terrorists.)

Terrorism is only supported because it is being fed by injustice, poverty,
disempowerment of peoples. These are real issues that need {0 be addressed and
they can only be addressed by usmg democracy and its values not by demeaning it
and twisting it to become the mirror image of the regimes it claims to oppose.

The necessary laws are already in place to protect ourselves. What the government
should do is win over Australians to this cause using information not based on fear
and comic book descriptions of the world, but by utilizing the already entrenched
belief of Australians in democracy, legal process and freedom.

Yours sincerely,

szens Commssswn on Human ng {




