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Amnesty Internationalwelcomestheopportunity to makea submissionto theJoint
Standing Committeeon Migration regardingthe operationot Migration Regulations
Reg4.3113.

In February20W AmnestyInternationalmade a submissionto theJoint Standing
Committeeon Migration. Thesubmission outlined concernsAmnestyInternational
hasabouti\’ligration RegulationsReg4.3 I B. In this secondsubmissionAnmestv
Internationalenclosedthepointsfor considerationalreadysubmittedandonenew
pointfor consideration.

AmnestyInternational’sconcernfor asylumseekersarisesfrom theorganisation’s
work for theprotectionof humanrights, which is basedon tiindamentalprinciplesas
setout in theUniversalF)eclarationof I Luman Rights.

Amnesty InternationalprincipallyO~~()SCS theforcible returnof individualsto
countrieswheretheyarelikely to faceserioushumanrightsviolations,suchas
becomingprisonersofconscience,or facingtorture,‘disappearance’,extra-judicial
executionorthedeathpenalty.

Amnesty Internationalbasesits work on theprinciple ofnon-refoulement,which the
organisationconsidersto beanormofcustonlaryinternationallaw bindingon all
states.The principleof non-refoulementis setout in numerousinternationalhuman
rights treaties.includingArticle 33(1)ofthe 1951 ConventionRelatingto theStatus
ofRefugees(theRefugeeConvention)andArticle 3(1)oftheConventionAgainst
TortureandOtherCruel,InhumanorDegradingTreatmentorPunishment.

In orderto complywith theirobligationsto ensuretheprotectionofhumanrights,
governmentsmustscrupulouslyobservetheFundamentalprincipleofnon-refoulement
in all caseswheresuchpeopleseektheirprotection.AmnestyInternational
accordinglycallson all governmentsto observecertainbasicprinciples in their
asylumprocedures.‘I’heseprinciplesarebasedon internationalstandardsandareset
out in theInternationalCovenantonCivil andPoliticalRightsandrelevant
Conclusionsadoptedby theOffice oftheUnitedNationsHigh Commissionerfor
RefugeesExecutiveCommittee.
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AmnestyInternational’sproceduralpointnumbereight outlinesthenecessityof
appealfrom anegativeasylumdecision:

All asylum-seekersmustreceivewritten reasonsif their asylumclaimis rejected,
and have the right to appeal against a negative decision. The appeal should
normally be of ajudicial nature.and must in all caseshavesuspensiveeffect on
expulsion.

Pointsfor Consideration

In theprevioussubmissionAmnestyInternational broughtthefollowing pointsfor
considerationto yourattention:

• AmnestyInternationalis concernedat continuingrhetoricconcerningso-called
“abuseof thesystem”,which appearsto bedirectingAustralia’sasylumpolicy
Eachasylumdeterminationsystemin theworld is subjectto certainlevelsof
abuseAustraliais nodifferent,but thereis no evidencethatlevelsofabusein
Australiaexceedthat in othercountnesTheideabehindafair andsatisfactory
asylumdeterminationsystemis to decidewho is andwho is notarefugee

• AmnestyInternationalremainsconcernedatthejustification ofimposingthepost-
decisionfeeof $1000 Imposingsucha feeon all asylum-seekers,exceptingthose
with asuccessfulRRT decisionorwhohavehadtheircasesremittedfrom the
FederalCourtfor reconsiderationby theRRT,implies thatall applicantsseeking
independentreviewareunmeritoriousunlessprovenotherwiseAmnesty
Internationalconsidersthat the impositionofapost-decisionfeecreatesa
perceivedand/orfinancialburdenon all applicants,regardlessoftheirbonafides
Further,thefee effectivelyimpedestherightofall applicantsto seekandenjoy in
othercountriesasylumfrom persecution,asstatedin Article 14 oftheUniversal
DeclarationofHumanRights,by deterringasylumseekersfrom appealing
negativeprimarydecisions.Deterrenceis not a legitimatepolicy reasonunder
internationallaw.

• Therearearangeofreasonswhy anapplicationto theRRT maybeunsuccessful;
it doesnot necessarilyindicatethattheclaim wasunfoundedorwasnot legitimate.
TheRRT is requiredto assessclaimsagainstthetermsoftheRefugeeConvention,
andtherewill be instanceswhereasylum-seekerswith legitimatefearsofbeing
subjectedto serioushumanrightsviolationsuponforciblereturnmayfall outside
ofthescopeoftheRefugeeConvention.AmnestyInternationalconsidersthat
asylum-seekersin this situationshouldnotbepenalised,andthattheprincipleof
non-refoulementshouldstill apply.

• AmnestyInternationalnotesthedrop in thenumberofapplicationsto theRRT in
1997/98but questionswhetherthis is primarily due to areductionin unfounded
applications.If anything,thoseseekingto “abuse”theasylumdetermination
systemasameansto prolongtheirstayorasan extendedwork visa,areoften in
thebestpositionto afford $1000.All asylum-seekersshouldhaveanunimpeded
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right to seekasylum,andshouldnot bepenalisedfor an unsuccessfulRRT
decision.

In additionto thesepoints AmnestyInternationalwould like to submitthefollowing
point:

TheRefugeeReviewTribunalattachesa letterto anegativedecisionstatingthat
theunsuccessfulapplicantneedsto paythe$1000 fee.The feecannotbewaived
on the groundoffinancialhardship.Theletterstates“if thefeeis notpaid, you
will havea debtto theCoin,nonwealthofAustralia“. If thedebtremainsunpaid
you will beunablet.~‘bhiin a visa in thefuture”. Theunpaiddebt criteriais based
onMigration RegulationsI ~4, Schedule4, reg 1.03,4004.Formanyasylum-
seekers,whowon’t havethemoneyto paytheirdebt,this meanstheydon’t have
anoption to obtain another,non—humanitarian,visa.

Conclusion

AmnestyInternationalconsidersthat Migration RegulationsReg4.3 lB doesnotattain
its purportedobjective.Theimposition ola pust-decisionfeesimply penalises
unsuccessFulasylumclaimswithoutreferenceto thecircumstancesofthe application
andimpedesthe right ofasylum-seekersasstatedin Article 14 oftheUniversal
Declarationof I lumanRights,by impedinganddeterringasylumseekersfrom
appealingnegativeprimarydecisions.In this, the presentprocedureis unfair.

Recommendations

AmnestyInternationalthusurgestheCommitteeto recommendthat:

• the $1 .000 post-decisionfeecurrently imposedon applicantsto theRRTbe
abolishedasof I .July 19~~:

• amechanismbe introducedto protect thosewho mayfaceserioushumanrights
violationsif theywereto beforcibly returnedto theircountryoforigin,but who
arenotrecognisedasrefugeeswithin the definition ofarefugeein theRefugee
Convention.

Thissubmissionhasbeenpreparedby Dr GrahamThom,Refugeecoordinator,on
behalfofAmnestyInternationalAustralia.

Yours sincereLy,

Dr GrahaniThoni
grahamth ni’a amnesty.or~. au

[10 March2003]
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