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This submission of the NSW Young Lawyers Human Rights Committee {"NSWYLHRC)
will make a few general comments and observations about the Migration Act 1958 {Cth)
and Migrotion Regulotions 1994 {Cth) from a human rights and international law
persnective,

1. Althe outset, iUis worth noting that the Natlonal Human Rights Consultation
recommended in its report that the Federal Government should conduct g priorfty
audit of immigration laws to ensure their compliance with Australia’s human rights
obligations.” This recommendation was made in light of the numerous
subrmissions which ralsed concerns sbout the exemption of the Migrotion Act
1888 {Cth) from the Disobility Discrimination Act 1992 ({ih).

4. Un 17 April 2008 Australia ratified the Convention on the Rights of Persons with
Disahbilities® (“Disabilities Comvention™}, The Disability Discrimination and Other
Human Rights Legisiation Amendment Act 2008 {Cth} inserted an expliclt reference
to the Disabilities Convention In s 12(8){ba) of the Disobifity Discrimination Act
{Cih} {"DDAYY, thus Incorporating the Disabilities Convention into Australian
domestic law.”

3. The purpose of the Disabilities Convention is

* Mational Human Rights Consultation (2008, Natlond Humon Rights Consuultation Report, Aceessed on &
Octuber 2009 fromy

metp Y www humanrightsconsuliation gov sufwww/nhros/rbirce nsf/Page/Report NativraiMumaniightsC
ersultationReportBowniodasipdl,

* Dpenad for signature 30 March 2007, 993 UNTS 3 {femtersd into force 3 May 2008). Australis ratified the
Corpegntion oo the Rights of Persons with Disebilities on 17 July 2008 and it entered into Torce for Australia
o 15 August 2008,

¥ schadule 2 gt 1 itern 20 of the (Nsobility Discrimination eod Other Muman fights Legisiation Amendment
Act 2009 {Tth).




o promote, protect and ensure the full and equsl enjoyment of all human
rights and fundamental Treedoms by a8 persons with disabilities, and
1o promote respect for thelr inherent cé‘ag;ﬁ.iiigf%
This is in line with the Australian Government's espoused policy of social
inclusion.”

4. insupporting the Disability Discrimination and Other Huwman Rights Legislation
Amendment Bill 2008, the Honourable Bill Shorten, Parliamentary Secretary for
Disabilities and Children's Services, noted:

What .. dizables people with Impairment are the attitudes within
the community at large which focus solely upon 3 person’s
fenpairment and not upon & persoen’s ability. | believe, and the Rudd
government beliovey, that this sits badly s sur dessotragy L. Hdo
st think 1 iy too much to adk that people with an impsirment be
given a fair go.. Prajudice sgainst people with an impalrment is

. . 5 N &
born of ignorance and @ tack of empathy with the sxperiences of others.

5

i his Second Reading speech, speaking of the Coalition’s support for the Disebility
Discrimination und Other Human Rights Legisiotion Amendment Bill 2008, Senator
Fifield stated:

A person with a disability has the entitlerent 1o participate in the

commmmity and the worklorce, Arad 3 pevson with a disability,

* convention on the Righis of Persons with Disobilities, Article 1, accessed on 4 October 2009 st

bt fovsrw urnorgf disabiliies /docurmenis/ronvention/convopiprote pidf,

*The Hon Bill Shorten, The House of feprosantatives, Second Reading Speech Disobility Discrimdnotion
and (ther Human Rights Legisiation Amerdment B3 2008, 11 Febrosry 2009 a1 974 sccessed on 4
October 2009 sb Mg/ fpariinfo aphgovau/pariinfo/genpdfichamber/hansardr /200402 -
13/0085/hansard_frag pdf BleTypesapplication®2¥Fodt.

®The House of Representatives, Second Regding Speech Disobifity Discrirndnation and Other Hurnan Rights
Legistotion Amendment BH {08, 11 February 2009 at 974 scoessed on 4 Ootober 2008 ot

htel/ fparlivd o aphagov. aufparlinfo/genpd/ chamber/hansarde/ 2009-02-

1370085 /hansard_frag. odf fleTypesaoplication% Il




with the right subport, con make full use of thelr skills, thelr talents
and their s;za;:aaz%z%égf
These comments are significant as they reiterate the importance of full and egual
enjoyment of all hurnan rights and fundamental freedoms by persons with
disabilities.
6. Submissions made to the Joint Standing Committee on Treaties regarding the

Disabilities Convention were said to be overwhelmingly supportive of ratification,

=

noting this would “promote human rights for persons with disabllities.”” Concerns

were ralsed about the exemption of the Migration Act 1958 {Cth), all regulations
made under that Act and the administration of that Act from the DDA’
7. inratifying the Disabiiities Conwvention on 17 hdy 2008, Australia made a number
of declarations including:
Austealia recognises the rghts of persong with disebility 1o berty
of moversent, 1o freedom to choose thelr residence and to @
nationality, on an equsl basls with others. Audralia further declares
its understanding that the Convention does not aeste aright for s
person to enter or remaln in s country of which be orshe s nota
pational, nor inpact on Australia’s heslth requirements Tor
non-nationals seoking to anter or remain in Australis, where these
requirements are based on legitimate, objective and reasonable criteria.™
In giving evidence at a public hearing of the loint Commitiee on Treaties, the

Attorney-General's Department stated:

* The Senate, Second Reading Speech Disohilivy Discrimsinotion gnd Othey Murian Righis Legisintion
Armendment 8l 2008, 2% lung 2008 31 4314 sccessed on 4 October 2008 at:
httpf/pariinfo.aph.gov.su/pariindo/genpdffchamber/hansards/2009-06-

25018 hansard Trag pdffleType%iDapplicatinrie Frpdl,

* MRECC Submission sited In Jolnt Standing Qﬁmmizme on Treaties, Report 95 Tresties Tabled on 4 fune,
17 June, 35 June and 36 August 2008, paregraph 237 accessed on 4 Qctober 2009 at

htp/fwww sph.gov.au/house/sommittes/sot/4lunedBUB report 1 /fullreport. pdf.

? Saction 52 Disability Discrimination Act {Cth), See Report 95, Note &, paragraph 2.34 .

 sae httg:/fwww an org/ disabilities/default asp Yid=475 sceessed on 4 October 2009,



{wle consider that we do comply with those obligations under the
convention. The process of Immigration procedures apply equally
1o all applicants. They are also based on legitimate objective and
reasonable ariteria and our view is that they would not constitute
discrimination in international faw.

8. in 2008, Dr Bernbard Moeller’s family's application for permanent residency was
refused by the Department of lmmigration and Citizenship, A Commonwealth
muedical officer assessed that Dr Moeller's 13-vear-old son, Lukas, would incur
significant public health and community care costs due 1o his Down Syndrome.
This decision was upheld on appesl by the Migration Review Tribunal. Senator
Evans was then asked to intervene and granted the family permanent visas
berause o?t%w valuable contribution they were making in their local community.”

g, in a joint press release with the Honourable Bill Shorten, Senator Chris Evans
acknowledged:

this farnily's w%e« hghiighted concerns that the health requirerment
only considers the estimated cost to the public health system along
with state-related costs such as special educational needs and
coramunity care and does ot recogrise 8 person’s abiity or what
they can contribite to the community.”

10.  These are concerns that have heen raised by others on several occasions.™ Mr
Shorten also stated “it was important that immigration policles did not adversely

impact on people with disabilities.”™

% i Peter Arnaude, sited in Report 85, Note 7, fogtnete 42,

¥ orarms of reference for migration and disability inouity announced,” 187572009, accessed on 4 October
2009 et httpy/fwww aninister imal g aufrmedia/medinrelenses/ 2009/ 0e0503%. btm.

® Note 12.

i Report 55, Note 7, paragraph, footnote 37, Productivity Commission, Review of the Diserimination Act

1892 « Productivity Commission tnguiry Report, Vol 1, Report No 30, 30 Apetl 2004, Box 12.4 {at 421)

¥ note 12,




11, The NSWYLHRE strongly believes in the “full and equal enjoyment of all human
rights and fundamental freedoms by all persons with disabilities, and the
pramol{tion of] respect for their inherent dignity.” As stated in the preamble o the
Disahilities Convention, “discrimination against any person on the basis of
disability is a violation of the inherent dignity and worth of the human person,”™

12, The NSWYLHRC s strongly concerned by the expansive exgmption of the
Migration Act 1958 {0th) and all regulations made under that Act, as well as
anvthing done by 8 person In relation to the administration of that Act from the
operation of the DDA.Y As barrister and academic, Dr Ben Saul notes, citing the
Froductivity Commission’s Review of the Disability Discrimination Act, “a primary
purpose of the DDA exemption s 1o ensure that the eriteria for assessing viss
applicants are not discriminatory under the DDA.™ Such an expansive exemption
has been repeatedly criticised" and undermines the inherent dignity and worth of
the hurman person. The NSWYLHRC calls for an end 1o this exemption,

g

13, Inlegal advice provided on the Disabilities Convention,™ Dr Ben Saul notes that
the Disabilities Convention “does not confer any right upon a disabled non-citizen
1o enter a forelgn country, nor 15 such a right svailable under general international
2l
. H

law awever, “where g $tate chooses to legislate to provide for the entry and

stay of non-citizens, such faws, {including health requirements as in the Migration

* note 3, Preamble {h).

Y Saction 52 Disobility Discriminotion Act 1892 {0t

¥ Joint Standing Committee on Treaties, 4 lune 2008, Submission 17 8 paragraph 2, acoessed on 4
Getober 2009 ab bt/ Awww aphagoviau/howe/committes/licl/4june J008 /subs fsub 17 pndd

¥ sen Report 95, Note 7, parsgragh 234

% Joint Standing Committee on Treaties, 4 June 2008, Submission 17, accassed on 4 Getober 2008 at
Bt www aph.govau/howse/committee/sct/dunel008//subs subl Vpdl.

* Note 17 at parsgraph 5.




‘Reguiations 1994) must comply with the non-discrimination requirements of
Article 5.7%

14, in “General Comment 18 Non-Discrimination” the United Nations Human Rights
Committee observes that “not every differentiation of treatment will constitute
diserimination, if the oriteria for such differentiation are reasonable and objective
and if the gim is to achieve a purpose which is legitimate under the Covenant.” ™

15, Some would argue that protection of scarce health resources within Australia is a
legitimate policy aim, The NSWYLHRC does not support this srgument. Australia is
ranked second on the Human Development Index.”* Furthermore, Australia has
actively supporied the ratification of the Disabilities Convention. To deny ¢ visa
because of an applicant’s hypothetical use of health resources is to undermine the
purpose of the Disabilities Convention. Even if this could be said to be a legitimate
purpose, whether the current health requirements in migration are in fadd
reasonable and objective is very doubtful.”®

16, Furthermore, Dr Saul also recognizes that “there s the countervailing public policy
interest in ensuring that disabled persons are not treated adversely on account of
personal characteristics {permanent impairment) which are beyond their

#36

control.”™ This policy interest is consistent with the Government’s policy of social

* note 17 at paragraph 11; See United Natlons Human Rights Cominittes, General Comment 18: Non-
Discrirningtion, Y0/11/88, paragraph 12, accessed on 4 October 2008 at

bty fhweew unhichr ch/ths fdocnsf/ /38830054 LRS01090 12563 d004b 8006 T Opendorument,

# United Nations Human Rights Comunittee, Generdd Comment 18: Non-Discrimingtion, 10/11/84,
paragraph 13, accessed on 4 Qutober 2009 at

Bitp/ fwvow unhchr oh/ths/doc ns 0/ 38835054 LIRS0 1e91 256 3ed00ab8d0e Mpendocument.

M UNDP, Human Development Report 3008 Overcoming Burriers: Human Mobitfity ond Development,
UNDP, New York, 2009 at 143, accessed on 4 Octobar 2008 s

Btge/hdr undp org/en/medis/HOR 2009 EN_ Complete.pdf,

* For o detailed discussion see Dr Ben Saul's advice on the Disabilities Convention, Note 17,

* Note 17 st paragraph 35.
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18.

inclusion. Other factors, such as the primacy of the best interests of the child also
need to be considered.”’

Dr Saul argues that some cost in relation 1o health care and community services
for persons with disabitities must be axpfzcmdf% The NSWYLHRC argues that thiy
should not only be expected but should also be accepted, The NSWYLHRC
supports a rights-hased approach to migration and d%ga&&{ity and scknowledges
the important contribution that persons with disability make within Australian
society.

As far as reform to immigration policles are concerned, the NSWYLHRC also
maintaing that more disability interest groups should be consulted. Their advice
will ensure that migration practices which are mindful of the unique circumstances
regarding dissbility, Launching an inguiry is an important first step In providing
such groups an opporiunity to be involved in the process of reform in this area.

But this is not enough, A more proactive approach is reguired. On this point, it

“should be kept in mind that the Convention considers “that persons with

cisabilities should have the opportunity to be actively involved in decision-making
processes sbout policies, programmaes, including those directly concerning

them™™,

27 . o e ) . : .
Mote 3, Article 7(2); Articde 3{1) Convention on the Rights of the Child, opened for signature 20

Movernber 1989, 1877 UNTS 3 {entered into force 2 September 1990, ratified by Australia 16 Janusry

1993, ancessed o 4 Octobear 2008 at hitp/fenew? ohohrorg/englishflaw/orc b,

s Note 17 at Qaragraph 49,
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Convention on the Rights of Persons with Disalylities, Article 1, accessed on 4 October 2009 an

httpe/ feeww unorg/disabifities/documents/convention/sonvoptprs e, puf,






