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Australian Lawyers for Human Rights
Submission to the Joint Standing Committee on Migration

Inquiry into the migration treatment of disability

Introduction

1. Australian Lawyers for Human Rights (ALHR) welcomes the opportunity to
make a submission on the issue of the migration treatment of disability. We
congratulate the Minister for Immigration on calling for this inquiry, because it is
an important social issue which is well over-due for reconsideration by the
Parliament. Having said that, ALHR believes that the terms of reference for this
inquiry are unduly technical and narrow, and would have benefited from an
explicit reference to Australia’s obligations under international treaties, as

discussed below.
2. ALHR will specifically address the terms of reference that relate to

e whether the balance between the economic and social benefits of the
entry and stay of an individual with a disability, and the costs and use of

services by that individual, should be a factor in a visa decision; and

e how the balance between costs and benefits might be determined and the

appropriate criteria for making a decision based on that assessment.

3. We also address the questions the Committee has asked submissions to
consider the following questions when addressing the terms of reference for this
inquiry: Is the current process for assessing a visa applicant agaihst the health
requirement fair and transparent? What types of contributions and costs should
be considered? How do we measure these? Are there additional factors that
should be considered? Do you have personal experience of this? What
principles should apply to the assessment of visa applications against the health
requirement? Should there be exceptions?



4, ALHR proposes that the Australia needs to open a space for values and
narratives which cannot be expressed in economic terms, such as the quality of a
person’s life and relationships and their contribution to Australian society. The
Health Requirement seeks to apply ‘Public Interest Criteria’ that focus solely on
the economic worth to Australia’s labour market of migrants and refugees. ALHR
proposes that this is contrary to the social model of disability as reflected in the
Convention on the Rights of Persons With Disabilities (the Disability Convention)
which emphasises the holistic contribution of a person which a disability, their
inherent equality and their human worth beyond an economic assessment of the

cost of their disability.”

5. ALHR submits that the current operation of the health requirement
discriminates against children with a disability in particular. We focus our
analysis on the administrative decisions of Australia’s Department of Immigration
and Citizenship (DIAC) to deny temporary and permanent residence visas to
children living with a disability. These decisions are made with reference to the
‘health requirement’ found within Schedule 4 to the Migration Regulations 1994
(Regulations), which specifies the applicant must free from any disease or
condition that constitutes a threat to public health or the community or is likely to
require health care or community services. Children living with a disability may
be denied a visa on the basis of their potential demands on the health care

and/or community services system calculated over their lifetime.

6. We present two case studies in support of this argument. In November
2008, the Minister for Immigration used his discretionary power to waive the
health requirement and offer permanent residency to Dr Bernhard Moeller’'s 13
year old son, Lukas, who has Downs Syndrome. In contrast, in April 2001, a
previous Minister refused to exercise his waiver to grant permanent residency to
Amun, the daughter of Pakistani refugee Mr Shuharyar Kiyani, on the basis that
her cerebral palsy would cost too much to support. Mr Kiyani died after dousing

himself with petrol and setting himself alight outside Parliament House in protest.

1 Convention on the Rights of Persons with Disabilities. Opened for signature 30 March 2007,
189 UNTS 137 (entered into force 3 May 2008).



7. The way that the ‘public interest’ is formulated in regard to the Health
Requirement must be reformulated in order for Australia to meet its international
human rights obligations, especially the Convention on the Rights of Persons
with Disability, the Convention of the Rights of the Child and the 1957 Refugee

Convention.

Key Recommendations

= That the Health Requirement be abolished. In the alternative, that the
Health Requirement should be reformulated in order to bring it in line with
the social model of disability reflected in the Convention on the Rights of
Persons with Disability and Australia’s other human rights obligations.

=  Acknowledgment that children with a disability are particularly
disadvantaged by the current policy and given positive treatment by DIAC

to rectify this discriminatory operation of the legislation.

= That the exemption of the Migration Act 1958 (Cth) to the Disability
Discrimination Act 1992 (Cth) be reformulated and narrowed.

* That Australia should lift its reservation to the Convention on the Rights

of Persons with Disabilities regarding the Health Requirement.

= That Australia reformulate how the Health Requirement is applied to its
refugee and humanitarian programme applicants, both onshore and

offshore.

=  That the health requirement be analysed to comply with the social
inclusion policy framework, as set out in the AusAID disability policy and

the National Disability Strategy



About ALHR

8. Australian Lawyers for Human Rights (ALHR) was established in 1993,
and incorporated as an association in NSW in 1998 (ABN 76 329 114 323).

9. ALHR is a network of Australian lawyers active in practising and promoting
awareness of international human rights standards in Australia. ALHR has a
national membership of about 1200 lawyers, with active National, State and

Territory committees.

10.  Through training, information, submissions and networking, ALHR
promotes the practice of human rights law in Australia. ALHR has extensive
experience and expertise in the principles and practice of international law, and

human rights law in Australia.

11.  ALHR has been a strong advocate of Australia becoming a party to the
UN Convention of the Rights of Persons with a Disability and the Optional
Protocol.

Terms of reference flawed

12.  The terms of reference of this inquiry into immigration treatment of
disability requires the Committee to, inter alia, “report on the options to properly
assess the economic and social contribution of people with a disability and their
families seeking to migrate to Australia.” This term of reference assumes that
persons with disabilities contribute less to society than persons without
disabilities. While all visas have a criteria to assess suitability, to add an
additional criteria simply because the person has a disability operates on the
basis persons with disabilities do not contribute to society to the same level as

people without disabilities.

13.  ALHR submits that this underlying assumption is wrong. Persons with
disabilities around the world contribute substantially to society. For example, one

of Australia’s leading academics and former Dean of the University of Sydney



Law Faculty, Professor Ron McCallum, is blind, Professor Des Butler from the
Queensland University of Technology uses an electric wheel chair, Professor
Michael Stein from Harvard University is in a wheelchair, the Governor of New
York, David Paterson, is legally blind and the billionaire chairman of the Virgin
Group Ltd, Sir Richard Branson, is dyslexic. Within Australia there are a large
number of academics, lawyers, bankers, teachers and parents who have

disabilities and who contribute to society.

14.  The recent case of Siyat Hillow Abdi, the first person blind person to be
registered as a teacher with the South Australian Teachers Registration Board
and having completed his PhD in disability studies at Flinders University, again
highlights the inadequacies of the Health Requirement’s application.? Mr. Abdi
has been told he will not meet the requirements for skilled migrant visa and faces
deportation unless Senator Evans uses his ministerial discretion to intervene.’
Again, the application of the Health Requirement constrains the MoC and DIAC
from considering mitigating factors, such as Mr. Abdi's clear contributions, both

social and economic, to the Australian community.

15.  The logic of this term of reference is also flawed. If the committee desired
to assess the potential contribution of a potential migrant with a disability then
presumably it would be first necessary to assess the contributions of persons
with disabilities already in Australia. After all, if a person is applying to migrate to
Australia and the Government wants to assess the impact of that migrant’s
disability, then this assessment would be impossible without first assessing the

level of contribution of Australians with the same disability.

16.  How should Australia develop criteria to judge the value of the social and
economic contributions of persons with a disability? Should this assessment
simply focus upon economic value? If an economic criterion was adopted, does

this mean a primary school teacher with paraplegia would be rated lower than a

2 Michael Owen, ‘First blind teacher out Taces deportation’ The Australian (Sydney) 12 May 2009,
3 Karen Barlow, Blind Academic fights to stay in Australia (May 12 2008) Australian Broadcasting
Corporation <http:/fiwww.abc.net. au/news/stories/2000/05/12/256785 1 htm> at 31 May 2009,
Note: Mr. Abdi has been in Australia on a study visa since June 2004,




barrister with sight impairment simply because high school teachers are paid
less? If the assessment is extended to social contributions how would the
assessment factor in parental responsibilities, volunteer work or community
service? Would a person who volunteered at a homeless shelter be valued more
or less than a person who represented their country in sport and performed
unpaid charity keynote speaking? Even if it is possible to develop a criterion,
how often would this assessment have to be updated to take into consideration
the rapid advances of technology and the reduction in societal barriers? If
significant resources are not devoted to developing the criteria then migrants will

be judged against inaccurate standards and injustice will occur.

17. It is submitted that attempting to value the economic and social worth of
migrants with disabilities will result in a flawed and demeaning process. Rather
than attempting to create new criteria it is submitted that Australia should simply
adopt the criteria it agreed to comply with when it ratified the Convention on the
Rights of Persons with Disabilities (CRPD) on 17 July 2008.

18.  The CRPD adopts non-discriminatory criteria in relation to the migration of

persons with disabilities. Article 18 provides:

States Parties shall recognize the rights of persons with disabilities to
liberty of movement, to freedom to choose their residence and to a
nationality, on an equal basis with others, including by ensuring that
persons with disabilities:

(a) Have the right to acquire and change a nationality and are not
deprived of their nationality arbitrarily or on the basis of disability;

(b) Are not deprived, on the basis of disability, of their ability to obtain,
possess and utilize documentation of their nationality or other
documentation of identification, or to utilize relevant processes such
as immigration proceedings, that may be needed to facilitate exercise
of the right to liberty of movement;

(c) Are free to leave any country, including their own;

(d) Are not deprived, arbitrarily or on the basis of disability, of the right
to enter their own country.

19.  Persons with a disability have a right to be treated the same as other

people when they seek to migrate. -Rather than attempting to estimate the social



and economic worth of a person with a disability, it is submitted Australia should
simply apply the same criteria it uses for migrants without disabilities. It may
wish to go further, to proactively set quota or targets to make sure people with

disabilities are expressly considered for positions in the migration program.

20.  If Australia is concerned that migrants with disabilities may not be able to
contribute socially or economically in Australia, then perhaps Australia needs to
evaluate what barriers confront persons with disabilities within Australia. Rather
than attempting to block people from migrating, it is submitted Australia should
devote increased resources towards removing social barriers and embracing

universal design.
Recommendation

That the Health Requirement be abolished. In the alternative, that the
Health Requirement should be reformulated in order to bring it in line with
the social model of disability reflected in the Convention on the Rights of

Persons with Disability and Australia’s other human rights obligations.

Australia’s health requirement: The legal and policy framework

21.  The Health Requirement allows the Minister to grant or refuse a visa if she
or he considers the health criteria to have been satisfied, and applies to all
visitors to Australia.* Section 60 of the Migration Act 1958 (Cth) allows for the
Minister to require the applicant to ‘visit, be examined by, a specified person,-
being a person qualified to determine the applicant's health, physical condition or

mental condition...”® These are the only references in the Act.

22.  The Health Requirement is principally governed the Migration Regulations
1994 (Cth) and the Department of Immigration and Citizenship (DIAC)

4 Migration Act 1958 (Cth) s65.
5 Migration Act 1958 (Cth) s60. See also: Migration Regulations 1994 (Cth) Part 2.25A {Referral
to Medical Officers of the Commonwealth).




Procedures Advice Manual 3.° These determine when and how the Health
Requirement operates, the criteria upon which a decision under it must be made,
and the policy which should ordinarily be followed, including consideration of the
waiver. The Health Requirement is justified as protecting the bublic health and
safety of the Australian community, containing public expenditure on health and
community services and ensuring the priority of Australian residents in access to

those services.’

23.  All applicants for a permanent or temporary visa for Australia are screened
against the ‘health requirement’. An applicant may have to undergo a health
check if ‘screened in’ according to the ‘health matrix’ which is based on the risk
posed by the applicant’s country of origin and likely activities in Australia. Under
the Migration Regulations 1994 (Regulations), the relevant sections states all
applicants for an Australian visa must meet Australia’s ‘public interest’,

articulated as follows:

be free from tuberculosis; and free from a disease or condition that is
or may result in the applicant being a threat to public health or the
Australian community; and

not have a disease or condition which: is likely to require health care
or community services; or is likely to meet the medical criteria for the
provision of a community service; during the period of the applicant’s
proposed stay in Australia; and

not have a disease or condition where provision of the health care or
community services would be likely to result in a significant cost to the
Australian community in the areas of health care and community
services; or prejudice the access of an Australian citizen or permanent
resident to heath care or community services; regardless of whether
the health care or community services will actually be used in
connection with the applicant... (Items 4005, 4006A and 4007 —
emphasis added)

24. A ‘disease or condition’ considered significant is any medical issue which

would require a threshold value of $20,000 over five years to treat. These

6 Migration Act 1958 (Cth) s60(1); Migration Regulations 1994 (Cth) reg. 2.25A; Department of
Immigration and Citizenship, Procedures Advice Manual 3 (14/04/2009) 5ch4/4005-4007 — The
Health Reqguirement [4].

7 Department of Immigration and Citizenship, Fact Sheet 22: The Health Reqguirement
{Commonwealth of Australia, 26 May 2009); Department of immigration and Citizenship,
Procedure Advice Manual 3, Schedule 4/4005-4007 — The Health Requirement.



regulations have been used in the administrative decisions of Australia’s
Immigration and Citizenship (DIAC) to deny temporary and permanent residence
visas to children living with a disability, on the basis of their potential demands on
the health care system and/ or community services, presumably at the expense
of Australian children living with a disability. For some visa categories a waiver
of the health requirement is available at the Departmental level or on review to
the Migration Review Tribunal if the cost would not be considered ‘undue’. The
Minister can also exercise his or her discretion in such cases once reviews have

been exhausted to grant or substitute a visa.

25.  The requirement applies to all visa applicants, but in effect only a small
percentage is asked to undergo health examinations. In 2007-2008, almost 600
000 people were asked to undergo a medical examination and 1532 were
refused on health grounds. Generally people are screened in according to their
country of origin risk rating, which in turn is loosely based on WHO information

about tuberculosis. There is no such assessment of ‘lifestyle diseases’'.

26. For most visa subclasses, the criteria prescribed in Schedule 2 to the
Migration Regulations 1994 (Cth) require applicants, and sometimes their non-
migrating family members, to meet one of the three health-related Public Interest
Criteria (PIC) which appear in Schedule 4: PIC 4005, PIC 4006A and PIC 4007.
The main difference between these PIC is the existence in the latter two of a

‘health waiver’.

27.  An opinion as to whether the health requirement is met is ordinarily given
by a Medical Officer of the Commonwealth (MoC) who, pursuant to regulation
2.25A, assesses the applicant against the relevant PIC. Their opinion must be
taken to be correct.® It is here that the need for the MoC to make an economic
assessment of the applicant’s condition becomes apparent. The MoC does not,
however, exercise the health waiver under PIC 4006A(2) or 4007(2).

28.  PIC 4005 of Schedule 4 states that an application must be free from

tuberculosis and any ‘disease or condition that is, or may result in the applicant

& Migration Regulation 1984 (Cth) 2.25A
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being, a threat to public health in Australia or a danger to the Australian
community.”® Criterion 4005(c)(ii) requires the MoC to consider whether the
provision of health care or community services would be likely to:
‘(A) result in a significant cost to the Australian community in the areas
of health and community services; or

(B) prejudice the access of an Australian citizen or permanent resident
to health care or community services;

regardless of whether the health care or community services will
actually be used in connection with the applicant...’*

29.  PIC 4007 of Schedule 5 is in similar terms to the PIC 4005, but provides
for a ‘health waiver’ to be exercised by the Minister (or his or her delegate) with
respect to PIC 4007(1)(c), which concerns the cost of health care and a finding
that access to health care or services would be prejudiced, where:

(a) the applicant satisfies all other criteria for the grant of the visa

applied for; and

(b) the Minister is satisfied that the granting of the visa would be
unlikely to result in:

(i) undue cost to the Australian community; or

(ii) undue prejudice to the access to health care or community
services of an Australian citizen or permanent resident.

30. The Health Requirement has been interpreted by the courts as not
requiring a consideration of the particular applicant’s circumstances, but rather a
consideration of ‘a person’ who has that disease or condition."” As Siopis J
stated in Robinson v Minister for Immigration and Multicultural Affairs (the
Robinson case), the public interest criterion in 4005 requires the MoC to
‘ascertain the form or level of condition suffered by the applicant in question and

then apply the statutory criteria by reference to a hypothetical person who suffers

9 Migration Regulations 1994 (Cth) Schedule 4, Part 1, 4005 (&) - (¢).

10 Migration Regulations 1994 (Cth) Schedule 4, Part 1, 4005 (¢)(ii)(A)-(B).

11 Robinson v Minister for Immigration 148 FCR 182; JP1 & Ors v Minister for Immigration &
Anor [2008] FMCA 970 (22 August 2008) [44]. In the JP1 & Ors case, the Robinson case was
interpreted in regards fo an applicant who had a Stage 2 HIV infection that was currenily
asymptomatic. In that case, the judge noted that ‘there is no requirement to consider other details
of a particular applicant's circumstances. The legislation is not cast in terms of the particular
applicant’s circumstances. i cast in terms of what “a person” who has the disease or condition
suffered by the applicant would be likely to need. {44].

11



from that form or level of the condition.’? Also some interesting jurisprudence on
applicants rejected on grounds of high cost of anti-retrovirals for HIV/AIDS, who
have raised the behaviour of pharmaceutical companies and lack of generic

drugs.

31.  Further, the DIAC Procedures Advice Manual 3 gives some guidance as
to how the MoC is to assess what is considered a significant cost under
4005(c)(ii)(A)." ‘Significant cost’ is currently set at $21,000 and the MoC is to be

guided by the annual per capita health and welfare expenditure for Australians.™

32. The Procedures Advice Manual 3 also provides guidance as to how the
health waiver is to be exercised. In particular, officers are to consider the

following in making this assessment:
e ° the opinion of the MOC
e < any compassionate or compelling circumstances
e ¢+ whether the applicant has met all other visa criteria

¢ -+ the ability or potential for the applicant and their supporters to

mitigate costs

e * the degree of care required, and the private care and support that is

available

¢ < other relevant factors such as education, skills, job prospects, assets
and income, whether minor children will be affected, location of family
members and sponsors, the merits of the case, and the applicant’s

immigration history

33. The PAM 3 further provides with respect to the waiver that ‘officers should

also take into account the information regarding costs and prejudice to access.’

12 Robinson v Minister for Immigration 148 FCR 182 (Siopis J) [42]; see also: Applicant Y v
Minister for Immigration & Anor [2007] FMCA 468 (11 April 2007) [531

13 Department of Immigration and Citizenship, Procedure Advice Manual 3, Schedule 4/4005-
4007 ~ The Health Requirement.

14 Department of Immigration and Cltizenship, Procedure Advice Manual 3, Schedule 4/4005-
4007 - The Health Requirement [56.2]

12



Where a health waiver is available and has been considered, before a decision is
made, the delegate must consult Health Integrity Projects Section in those cases
where the MOC's opinion is such that the estimated costs are AUD 200 000 or
more or the MOC has indicated that "prejudice to access" involved will be

substantial or extensive.

34.  Merits review of the decision can be heard by the Migration Review
Tribunal. However, the discretion to exercise the ‘health waiver' in PIC 4007 is
weighted heavily against any applicant whose estimated health costs exceed
AUD 200 000. This is apparent from the many Migration Review Tribunal
decisions to remit applications to the Department for reconsideration where it is
clear that the Minister's delegate has failed adequately to consider the detailed
factors in PAMBS, relying instead upon the MoC health-related estimate which has
not considered an individual's potential contribution either economically or
socially to the Australian community. An appeal lies to the High Court in its
original jurisdiction. There is also the ability, as with all visa decisions, to request

Ministerial intervention, which is non-compellable and non-reviewable.

Children with a disability

35.  This submission explores legal and conceptual basis for, and implications
of, the Regulations and decisions by focusing on the decisions of Dr Bernhard
Moeller and Mr Shuharyar Kiyani. In the first case, German citizen Dr Moeller
moved with his family to rural Victoria in 2006 to help fill a doctor shortage. Dr
Moeller was denied permanent residency because the department believed his
13-year-old son Lukas who has Downs Syndrome would be a drain on the health
system. The Minister for Immigration Senator Chris Evans used his discretionary

power to waive the health requirement in November 2008."°

36. In contrast, in April 2001, Pakistani refugee Mr Kiyani died after dousing
himself with petrol and setting himself alight outside Parliament House in a
protest at years of delays in bringing his wife and three daughters to Australia.

His daughter had cerebral palsy. Then Immigration Minister Philip Ruddock had

15 Evans, C. Question on Notice, Senate 26 November 2008
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refused to exercise the waiver, stating: “It's complicated because the child in this
case has very severe disabilities and the matter that's being assessed is the
potential cost to the Australian community if the application were to proceed.
Those costs (for medical treatment) go to many hundreds of thousands of

dollars”."®

37. Disabled children are disproportionately impacted by the operation of this
seemingly objective legal scheme because the health requirement asks the MoC
to calculate costs including education and carer pension costs over a person’s
lifetime and thus children are more likely to cross the $200 000 barrier than
adults. Children are not usually the primary applicant so their particular situation
or prospects are not considered at any stage in the process, unlike applicant
adults. The health requirement is designed so that if one fails, all fails, and so we
know that the operation of this policy has often resulted in children with a
disability being left behind while other members of the family migrate, especially
in refugee cases. We do not know the extent of this issue due to lack of data.
This is at odds with the popular conception of the priceless child, the investment

in our future.

A Tale of Two Families

Amun Kiyani

38. In 2001, Shuharyar Kiyani died after dousing himself with petrol and
setting himself alight outside Parliament because he was distraught at the
Government’s decision that his disabled daughter did not meet the Health

Requirement."’

Then Minister for Immigration, Phillip Ruddock, justified the
decision to reject Mr. Kiyani’'s wife and children on the basis that the cost of
Amun’s medical treatment for the condition of cerebral palsy and other related

conditions would be excessive.

16Man sets himself on fire in immigration protest, The Independent UK, 3 April 2001, available at
hitp//mww.independent.co.uk/news/world/australasia/man-sets-himself-on-fire-in-immigration-
protest-753126.himl, accessed 21 July 2000,

17 ‘Man sets himself on fire in immigration protest’, The Independent (London), 3 Aprit 2001,

14



39.  Mr Shahraz Kiane was discovered working illegally on a North
Queensland tobacco farm in 1988 and deported. After travelling alone to visit
family in Canberra in 1996, he was accepted as a refugee by DIAC (then DIMA)
and granted an onshore Protection Visa on 21 October 1996. Included in his
application were his wife, Ms Yasmin, and their three children: Asma, Anum and
Afia. A month later Yasmin lodged an application at the post in Islamabad for a
Refugee and Humanitarian visa, proposed by her husband and supported by the
ACT Torture Rehabilitation Service in Canberra. The family was rejected without
interview, and so began a long four year saga of applications and rejection,
which can be seen in full in the Commonwealth Ombudsman 2001 investigation

of this complaint.'®

40. In short, Ms Yasmin applied again in 1998, this time using the new split
family provisions.® This time she was interviewed on 19 August 1998 and asked
to undertake medical and police checks. On 16 November 1998 the post
received an opinion from the Medical Officer of the Commonwealth (MOC) which
stated that one of the children, eight years old Anum, failed to meet the health
requirements due to a range of medical problems, including cerebral palsy. A
Waiver Opinion was also provided. Under the heading “Cost to the Australian
Community”, the MOC stated:

In my opinion, the likely cost to the Australian community of health

care or community services is $430,745 (in special education,
sheltered employment and residential care).?

41.  The post duly wrote to Ms Yasmin to advise that Anum did not meet the

health requirements, and therefore the whole family had failed in their

18 Commonwealth Ombudsman, Report on the Investigation into a Complaint about the
Processing and Refusal of a Subclass 202 (Split Family) Humanitarian Visa Application Report
under section 35A of the Ombudsman Act 1976 August 2001, Available at

hitp: /Awww.ombudsman.gov.au/commonwealth/publish.nsf/AttachmentsByTitle/reports_2001_dim
a_visa.pdf/$FILE/DIMA-Kiane-aug01.pdf

19 The criteria for a Subclass 202 visa was amended in 2008 to include a ‘split family provision’
which allows Protection Visa holders to propose for entry to Australia their immediate family
members. The new regulations, which came into effect on 1 July 1897, were introduced to
overcome an anomaly which previously compelled immediate family members separated from the
humanitarian or refugee visa holder o apply under the migration program.

20 Commonwealth Ombudsman, op ¢it.
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application. The decision-maker indicated that he wished to consider whether
there was a basis to waive the health criterion and offered Ms Yasmin the
opportunity to provide comments on whether the child would cause an undue
cost to the Australian community or undue prejudice to the access of Australians

fo health care.

42. Ms Yasmin advised in reply that Anum’s epilepsy was under control with
the use of medication and that she has learnt to provide physiotherapy to her
daughter. Ms Yasmin also stated that her sister-in-law, an Australian citizen,
worked with young disabled people and would be able to provide assistance and

respite care. Nevertheless, the post again rejected the family in July 1999.2!

43.  In September 2000, Ms Yasmin tried apblying again, this time the
application was referred to HQ in Canberra for processing after intervention from
the Ombudsman but still experienced delays. The family’s medical assessments
had expired and they underwent a fresh round of testing, and this time the family
was advised that Amun’s projected health care costs had increased to $750 000.
Around this time Mr Kiane also returned for three months to Pakistan after his
family’s home was burgled, which he claimed he felt waé linked to his refugee
claim. He also left his employment due to stress about his family. On 7 March,
DIAC advised that the matter was ready for decision but there was then a further

delay while the Department inquired into Kiane's employment status.

44.  On 2 April 2001 Mr Kiane set himself on fire in front of Parliament House
in Canberra. His brother later informed the Ombudsman and the media that, after
hearing of further delays and additional requirements being imposed, Mr Kiane
appeared to lose hope of being reunited with his family in Australia. On 26 May

2001 Mr Kiane died from massive infection resulting from the burns suffered.

45.  The response from the Minister has been analysed by several disability
studies scholars, notably Goggin and Newell, who claim then Minister Ruddock
went to great lengths to dehumanise Mr Kiane and not refer to him by name. On
7:30 Report Minister Ruddock states “l don't like to speak ill of the dead, but

21 Commonwealth Ombudsman, ibid.
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we're dealing with a person who came to Australia unlawfully, remained here for

a period of time, was located, removed”.??

46. The Kiane case received some media attention, and some comment that
the Kiane case was starkly at odds with Howard Government’s rhetoric at the
time of helping the world’s ‘most vulnerable’ through the offshore programme and
the importance of families.”® Responding to Minister Ruddock's comment that
Kayani's act was 'not something we are used to or experienced with' (linked in
the public mind to the children overboard and self-harm incidents in detention
centres), Tony Birch wrote bitingly in an essay in the UTS Review: 'This man had
done something very "unAustralian". He had publicly expressed his grief and

anguish at his treatment at the hands of Australian government officials'.**

47. The case has also received some academic analysis within disability
studies. Jakubowicz and Meekohsa, Soldatic and Fiske, and Gothard, who also
point out the complete invisibility of Amun, so much so, there is no image of her

available.

48.  The Ombudsman's report was scathing, and described the case as a
history of ‘administrative ineptitude and broken promises' (Sydney Morning
Herald Aug 23, 2001). But the government did not accept its recommendations
about speeding up processing of split family applications and the case does not
seem to have made a lasting impact on national psyche. Ms Yasmin has since

been accepted, but as far as we could ascertain, not Amun.

Lukas Moeller

49. 13 year old Lukas has Down Syndrome. His father, Dr. Bernhard Moeller,
was the only specialist physician in the small Victorian town of Horsham,
sponsored by the Victorian government on a 457 Temporary Working Visa. The
Moeller family was screened into the health matrix due to Dr Moeller’s profession

and the family were initially rejected permanent residency on the basis that

22 http:/fwwew. abc.net.au/7. 30/content/2001/s351588 .him
23 Eg http:/iwww.safecom,org. au/familymen.hitm
24 Birch, Tony (2001) The Last Refuge of the "UnAustralian™, The UTS Review 7.1 17-22.
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Lukas’s disability would place an undue burden on the Australian taxpayer.
Lukas would cost over $450 000. The waiver is not available for this category of
visa (Permanent Skilled) and so the Department and Migration Review tribunal

duly rejected the family’s request for the waiver to be exercised.

50. The Department’s first refusal in October was quickly picked up by the
media, and then by Federal and Victorian Opposition members.?® The Minister
was forced to defend the process in Parliament. On 10 November Minister

Evans stated:

Dr Moeller currently holds a temporary business visa valid until 2010,
so there is no suggestion of him having to leave the country in the
short term. He and his family are not being forced to leave Australia.
The department recognises the need for and contribution of skilled
professionals such as doctors in rural areas, but it has an obligation to
apply the relevant laws and regulations to all visa applicants.

Australia’s immigration laws do not preclude persons with Down
syndrome visiting or migrating to Australia. Any health issue with
significant cost implications is likely to lead to the health requirement
not being met and a visa being refused. This is not just in terms of
disabilities; it might be to do with cancer, kidney disease, cardiac
conditions et cetera.

...Dr Moeller applied for a permanent skilled visa, and a waiver to that
health requirement is not available for skilled migration visas.

51. The MRT duly refused the application on 25 November 2008. The
decision extracts material from Dr Moeller stating he feels ‘betrayed’ by Australia.
Minister for Immigration Senator Chris Evans used his discretionary power to
waive the health requirement on 26 November 2008.%° He reported to

Parliament, also on the same day:

Senator CHRIS EVANS (Western Australia) (Minister for Immigration
and Citizenship) —I thank Senator Collins for her interest in this case
and for her representations to me. | was advised last night that Dr
Moeller's appeal to the Migration Review Tribunal had been
unsuccessful. By law the minister cannot intervene until such time as a

25 See, for example: Stephen Lunn, ‘Chorus of demands to let Doctor Bernhard Moeller stay’,
The Australian {Sydney), November 1 2008; Mark Dunn and Mike Edmunds, "Doctor {old to get
out because of son with Down Syndrome’, The Herald Sun (Melbourne), 31 October 2008,

26 Senator Chris BEvans, "Statement by Senator Evans on Dr. Bernhard Moeller’ (Media Release,
26 November 2008).
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tribunal or court upholds the Department of Immigration and
Citizenship’s decision to refuse a visa. This morning | received a
request from Dr Moeller that | intervene in the family’s case. A short
time ago my office contacted Dr Moeller to advise him that | have
granted permanent visas to the family.

Dr Moeller and his family are a compelling case. ...

As minister, | can take into account all the circumstances, and it was
clear to me that Dr Moeller and his family are making a very valuable
contribution to their local community. Dr Moeller is providing a much
needed service in the area. The family have integrated very well and
they have substantial community support, including of course from the
Victorian Premier, their local member, Mr Forrest, and a range of
parliamentarians. Their continued presence and contribution to
Australia will be beneficial to our society and | am pleased that they
have chosen to call Australia home. | wish to express my regret at the
distress this has caused Dr Moeller and his family and | look forward
to them becoming citizens. (Time expired)

52. There are some interesting aspects to this case, not least the speed of the
process, and the way it has engendered reform proposals. In fact, the
application of the Health Requirement has similarly affected other ‘sympathetic’
families, such as academic Sharon Ford and her two children Cailan and Lucas
who also faced tremendous trouble receiving permanent residency. Like Lukas
Moeller, Cailan has Down Syndrome. Like Lukas, she has well-educated and
relatively wealthy parents willing to jump through the excessive bureaucratic
loops and appeal the decision. In both cases, the parents are capable of making
valuable contributions to the Australian community, and the media interest has
focused on the parents worth, not on Lukas and Cailan themselves. The Ford
family were also successful in their appeal, after supplying over 14 extra reports
on Cailan, statements from research professionals into Down Syndrome,
statements of support from professional colleagues, support from two State
Down Syndrome Associations, waiting 18 months and paying in excess of
$5500.%” The atténtion and ease of this case must be due on part to the popular

appeal and community need of foreign rural doctors.

27 Ford, Sharon. Gothard, Jan. 'Discrimination and Immigration: An Australian (Bad) Example’
(paper presented at the 8th World Down Syndrome Congress, Singapore, April 2004).

19



53. In terms of reform, Minister Evans has launched an appeal to the States

and Territories to add a waiver to the Permanent Skilled category for critical

areas of need. This was also announced on 26 November 2008:
| have also sought to encourage state and territory leaders to support
an amendment to the migration regulations that will allow for a
possible waiver of the health requirement for permanent visa
applicants in areas of demonstrated need. If the states and territories
agree, a waiver will be available for onshore applicants and their
dependents who do not meet the health requirement. The
regulations will enable the department to waive the health
requirement after seeking input from the states and territories. The
regulations have been drafted and require the agreement of the states

and territories because there are state related costs such as special
educational needs, assisted accommodation and community care.

54, The Australian Capital Territory and Victoria signed up to the new State
health waiver arrangements in March 2009. West Australia signed up to them
earlier in May 2009.

Recommendation

Acknowledgment that children with a disability are particularly
disadvantaged by the current policy and given positive treatment by DIAC

to rectify this discriminatory operation of the legislation.

Violations of international human rights law

55.  The current operation of the health requirement violates Australia’s
international obligations under human rights treaties such as the new Convention
on the Rights of People with Disabilities, the Convention on the Rights of the
Child and the 1951 Refugee Convention.

The Disability Convention

56. As ALHR previously noted in our submission to the Joint Standing
Committee on Treaties in regards to ratification of the Disability Convention, the

Convention represents an attitudinal paradigm shift from a medical welfare model
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to a social justice human rights model, which seeks to remove barriers that
prevent people from full inclusion into society.28 The Health Requirement’s focus
on a person’s economic cost to the Australian community ignores the positive
contributions that people with a disability can make.? Historian Jan Gothard sees
the Health Requirement as failing to take account of a larger and more
contemporary understanding of public interest, ‘framed in terms of social
inclusion and diversity, as well as the social and yes, economic contributions

made by individuals with disability...”®

57.  In 2007, the Australian National Audit Ofﬁcé released a report on the
administration of the Health Requirement, which noted key issues in its
facilitation.®" In 2008, Senator Evans made public statements that the
Immigration Department needed greater discretion to assess the particular
circumstances of each case and less reliance should be put on Ministerial
discretion.*? In 2009, the Joint Standing Committee on Treaties recommended

the ratification of the Optional Protocol to the Disability Convention which would

28 Paul David Harpur (Australian Lawyers for Human Rights), Submission to the Joint Standing
Committee on Treaties in their consideration of the Convention on the Rights of Persons With
Disabilities (16 June 2008) 2-3. See also: Lee Ann Basser, ‘Disentangling Disability and Health’ in
Belinda Bennell, Terry Carney, Isabel Karpin {(Eds.). Brave New World Of Health (The Federation
Press, 2008) 218, 220;
Byrnes, Andrew. Conte, Alex. Gonnlo, Jean-Plerre. Larsson, Linda. Schindimayr, Thomas.
Shepard, Nicola. Walker, Simon. Zarraluqui, Adriana. From Exclusion to Equality: Realizing the
Rights of Persons with Disabilities — a Handbook for Parliamentarians on the Convention on the
Rights of Persons with Disability and its Optional Protocol (United Nations, 2007).
29 National Association of People Living With HIV/Aids (NAPWA), Submission to the Froductivity
Commission Inquiry info the Disability Discrimination Act 1992(Cth) (2003) 2340.
30 Jan Gothard and Charlie Fox, ‘Consign Disability Discrimination to the Bin’ The Australian
gSydn@y) 17 November 2008.

Australian National Audit Office, Administration of the Health Requirement of the Migration Act
1958, Audit Report No. 57((‘0mmonwwalth of Australia, 2007),
2 paul Lampathakis, WA Nurse wins reprieve over Down Syndrome Child’, The Australian
(Sydney), November 12 2008. For discussion of ministerial discretion in immigration matters, see:
Elizabeth Proust, Report to the Minister for Immigration and Citizenship on the Appropriate Use of
Ministerial under the Migration and Citizenship Acts and Migration Regulations (31 January 2008)
Recommendation 5, 13; Mary Crock, Judging Refugees: the Clash of Power and Institutions in
the Development of Australian Refugee Law’ (2004) 26 Sydney Law Review 51-73, 54;
Commitiee Against Torture, Concluding Observations of the Commitiee Against Torture: Australia
CATICIAUSICO/3 (22 May 2008) 4
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‘further promote the inclusion and participation of people living with disabilities in
all aspects of life and the law within Australia.”*®

58. The Senate and Constitutional Affairs Committee also published their
report on the Disability Discrimination and Other Human Rights Legislation
Amendment Bill 2008 in February 2009, which specifically addressed the Health
Requirement and its impact on disabled migrants and refugees.* They noted
that the issue of disability and discrimination has caused significant public debate

about the Health Requirement.®® There is momentum for reform.
Recommendations

That the exemption of the Migration Act 1958 (Cth) to the Disability

Discrimination Act 1992 (Cth) be reformulated and narrowed.

That Australia should lift its reservation to the Convention on the Rights of

Persons with Disabilities regarding the Health Requirement.

The Convention on the Rights of the Child

59.  The policy is discriminatory in situations where the applicant is a child, or a
family who have a child with a disability. Children often fail the Health
Requirement as the amount is calculated over their lifetime. The current regime
follows a ‘one fails-all fails policy’, whereby a whole family fails the assessment if
a secondary applicant (such as the applicant’s child) does not satisfy the Health
Requirement. As the Moeller and Ford family examples show, assessing a child’s
economic worth without considering the contributions of the family as a whole,

can lead to unjust decisions. Under the Convention on the Rights of the Child,

33 Joint Standing Committee on Treaties, Report 99: Treatles Tabled on 3 December 2008 and 3
February 2009 (Optional Protocol to the Convention On the Rights of Persons With Disabilities)
(Commonwealth of Australia, March 2009) 6.

34 Senate Legal and Constitutional Affairs Committee, Disability Discrimination and Other Human
Rights Legislation Amendment Bifl 2008 (Commonwealth of Australia, February 2009).

35 Senate Legal and Constitutional Affairs Committee, Disability Discrimination and Other Human
Rights Legislation Amendment Bill 2008 (Commonwealth of Australia, February 2009) 36.
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decision-makers must give primary consideration to the rights of the child.*® In

regards to the Health Requirement, the current inflexibility to consider a child’s
potential rather than economic value, nor consideration of the family’s capabilities

as a whole can lead to clearly unjust and inconsistent decisions by DIAC.

The 1951 Convention Relating to the Status of Refugees

60. The application of the Health Requirement to those seeking refugee or
humanitarian visas also requires significant reform. Refugees and asylum
seekers are more likely to suffer from particular health problems, often related to
physical and psychological trauma, poor nutrition and developmental delay in
children.37 Although refugees do not have to pay for the cost of the Health

Requirement, they are still subject to the same criteria as voluntary migrants.

61. The complicated and seemingly arbitrary application of the Health
Requirement can be particularly distressing for those who have sought
Australia’s protection. In 2001, Shuharyar Kiyani died after dousing himself with
petrol and setting himself alight outside Parliament because he was distraught at
the Government’s decision that his disabled daughter did not meet the Health
Requirement.* Then Minister for Immigration, Phillip Ruddock, justified the
decision to reject Mr. Kiyani’'s wife and children on the basis that the cost of the
girl’s medical treatment for the condition of cystic fibrosis would be excessive.
This was starkly at odds with Australia’s rhetoric of helping the world’s ‘most

vulnerable’ through the offshore programme.

62.  Although there has been a change of government since this tragic event,
and DIAC has indicated that ministerial discretion can be used to mitigate such

unfair decisions, a more consistent and equitable approach is still needed to

36 Convention on the Rights of the Child. Opened for signature 20 November 1989, 1577 UNTS
3 (entered into force 2 September 1990) Article 3; Minister for Immigration and Ethnic Affairs v
Teoh (1995) 183 CLR 273; Productivity Commission, Inquiry Report, Report No. 30: Review of
the Disability Discrimination Act 1992 (Cth) (Commonwealth of Australia, 30 April 2004) 360.
37 Royal Australian College of General Practitioners, Health Care for Refugees and Asylum
Seekers (17 July 2002) 1; Victorian Refugee Health Network, Background paper: initial health
assessment & ongoing care (Melbourne, 2008) 2-3.

38 ‘Man sefs himself on fire in immigration protest’, The Independent (London), 3 Aprit 2001.
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ensure that such a tragedy does not occur again. A discretionary system is not
appropriate to upholding Australia’s refugee and human rights obligations,
especially that of family reunion.*® Reform is required to ensure that specific
regulations or guidelines regarding refugees and other humanitarian applicants
exist, where the default position is a waiver of the strict cost assessment by DIAC

when the result would be clearly unjust.
Recommendation

That Australia reformulate how the Health Requirement is applied to its
refugee and humanitarian programme applicants, both onshore and

offshore.

Consistency with Australian policy

63. There are a number of current initiatives on disability rights in Australia.
Migration reform should be seen in this context and be informed by the same
principles. For example, Australia is formulating a national action plan on
disability, coordinated by FAHCSIA. The National Disability Strategy will be
informed by the views in the Report, Shut Out: The Experience of People with
Disabilities and their Families in Australia from the NPWDACC to government,
delivered in August 2009. “

64. Australia has recognised through the AusAID Disability policy
Development For All released in December 2008 that there are serious problems
with disability rights and access to development assistance in some developing
states in our region. The policy pledges Australia to support national
governments’ efforts towards disability-inclusive development, assist Disabled
People’s Organisations to strengthen their capacity to become effective

advocates in inclusive development, and build on existing investments in the

39 The family is acknowledged in human rights instruments as the natural and fundamental group
unit of society. See further UNHCR EXCOM Conclusions 90OVIN-1977; 24 (XXXIT) - 1981 and
88(L.)-1999, and the Submission by United Nations High Commissioner for Refugees to the
Senate Legal and Constitutional References Commilties Inquiry into the Administration and
Operation of the Migration Act 1958, 28 July 2005, available at
hitp:/fwww.unhcr.org.au/pdfs/AdministrationandOperationMigAct.pdf, pp. 6-7.

24



education and infrastructure sectors of Australia’s aid program towards improved
access to education and the built environment, as well as providing assistance
for harms such as avoidable blindness. ALHR believes that Australia can also
make a significant difference to people with disabilities through the migration
program, which in some cases will empower people to return home and make a

difference, or generally promote change in their country of origin.
Recommendation

That the health requirement be analysed to comply with the social
inclusion policy framework, as set out in the AusAID disability policy and

“the National Disability Strategy

Conclusion

65. ALHR propose that a more equitable and tailored approach must be taken
in administering the Health Requirement, with a shift from an economic
assessment of a disabled person’s value without consideration of that individuals
personal capabilities or needs, to one with a greater focus on their participation in
the decision, and that the value and contributions to a diverse and progressive
society should be considered. This reform in the criteria and application of the
Health Requirement should aim to bring Australia into line with its international
obligations, with particular regard to the Disability Convention and the
Convention on the Rights of the Child.

66. As a signatory to the Disability Convention, Australia has committed to
take ‘all appropriate legislative, administrative and other measures of

implementation’ to ensure the protection of the rights of the disabled.40 Reliance

40 Convention on the Rights of Persons with Disabilities. Opened for signature 30 March 2007,
189 UNTS 137 (entered into force 3 May 2008) Article 4(1)(a), Article b ~ Equality and Non-
Discrimination. It is the eighth core human rights treaty on the international level and includes
also an Additional Protocol, which was adopted by the General Assembly on the same day. Both
the Convention and its Protocol were opened for states signatures and ratification in March 2007,
and entered into force on May 3, 2008, As of 6 May 2008, 128 stales signed the convention, and
25 states ratified it; 71 states signed the Additional Protocol and ratified it. The text of the
Convention is available at http//www.un.org/disabilities/convention/conventionfull shtml. For more
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on ministerial discretion to act as a ‘catch-all’ for cases such as the Moeller family
does not ensure the rights of the disabled. It is simply remedying a process that

can systemically lead to discriminatory results.”’

67. The terms of reference put to the Joint Standing Committee on Migration
seek to re-formulate the balance between the economic concerns that underpin
the Health Requirement, and the need for a more tailored approach based on
both the social and economic benefits an individual with a disability may
contribute. ALHR hopes that the Parliament goes further to consider that some
values cannot be expressed in economic terms, such as the quality of a person’s
life and relationships and their contribution to Australian society. The Health
Requirement seeks to apply ‘Public Interest Criteria’ that focus on the economic
worth of migrants and refugees. ALHR wishes to see the concept of Australia’'s
‘public interest’ be reformulated in order to reflect the social model of disability
put forth in the Convention on the Rights of Persons with Disabilities.

information on the Disability Convention see

hitp:/f'www . un.org/disabilities/convention/signature.shtml,

41 United Nations High Commissioner for Refugees, Submission to the Senate Select Committes
on Ministerial Discretion in Migration Matters: Inquiry into Ministerial Discretion in Migration
Matters (United Nations, March 2004). v

26



REFERENCES
Helpful websites:
Disabled Peoples’ International (DPI) — www.dpi.org

DPI Implementation Toolkit - ohttp://www.icrpd.net/implementation/en/index.htm

Harvard Law School Project on Disability - http://www.hpod.org/publications/academic

International Disability Rights Monitor - http://idrmnet.org

Multicultural Disability Advocacy Association of Australia — hitp://www.mdaa.org.au/

United Nations Enable - http://www.un.org/disabilities

BIBLIOGRAPHY

1. Articles/Books/Reports.

Australian National Audit Office, Administration of the Health Requirement of the
Migration Act 1958, Audit Report No. 37 (Commonwealth of Australia, 2007)

Bagaric, Mirko. Boyd, Kim. Dimopoulos, Penny. Vrachnas, John. Migration and Refugee
Law in Australia: Cases and Commentary (Cambridge University Press, 2007)

Barlow, Karen. Blind Academic fights to stay in Australia (May 12 2009) Australian
Broadcasting Corporation
<http://www.abc.net.au/news/stories/2009/05/12/2567851 .htm> at 31 May 2009.

Baynton, Douglas C. ‘The Undesirability of Admitting Deaf Mutes: US Immigration Policy
and Deaf Immigrants, 1882-1924’ (2006) 6.4 Sign Language Studies 391-415.

Bennett, Belinda. Carney, Terry. Karpin, Isabel (Eds.). Brave New World Of Health (The
Federation Press, 2008)

Charlesworth, Hilary. Chiam, Madeleine. Hovell, Devika. Williams, George. ‘Deep
Anxieties: Australia and the International Legal Order’ (2003) 25 Sydney Law Review
423-465

Committee Against Torture. Concluding Observations of the Committee Against Torture:
Australia CAT/C/AUS/CO/3 (22 May 2008)

Crock, Mary. ‘Judging Refugees: the Clash of Power and Institutions in the Development
of Australian Refugee Law'. (2004) 26 Sydney Law Review 51-73

27



Department of Immigration and Citizenship. Annual Report 2007-2008 (Commonwealth
of Australia, 2008)

Driedger, Diane. The Last Civil Rights Movement: Disabled People’s International (St
Martin's Press, 1989)

Every, Danielle. ‘A Reasonable, Practical and Moderate Humanitarianism: The Co-
Option of Humanitarianism in Asylum Seeker Debates’. (2008) 21(2) Journal of Refugee
Studies 210-229

Feller, Erika. Turk, Volker. Nicholson, Frances (Eds). Refugee Protection In International
Law: UNHCR’s Global Consultation on International Protection (Cambridge University
Press, 2003)

Fiske, Lucy. ‘Politics of Exclusion, practice of inclusion: Australia’s response to refugees
and the case for community based human rights work’. (2006) 10(3) The International
Journal of Human Rights 219-229

Ford, Sharon. Gothard, Jan. ‘Discrimination and Immigration: An Australian (Bad)
Example’ (paper presented at the 8" World Down Syndrome Congress, Singapore, April
2004)

Gelber, Katherine. McDonald, Matt. ‘Ethics and exclusion: representations of sovereignty
in Australia’s approach to asylum-seekers’. (2006) 32 Review of International Studies
269-289

Goodwin-Gill, Guy 8. McAdam, Jane. The Refugee in International Law (Oxford
University Press, 2007)

Article by Jan Gothard and Charlie Fox — ‘Consign disability discrimination to the bin’
The Australian (Sydney) 17 November 2008 -
hitp//www . theaustralian.news.com.au/story/0,25197,24660151-7583,00 .htmi

Hathaway, James C. The Rights of Refugees Under International Law (Cambridge
University Press, 2005)

Human Rights Committee. General Comment 15: The position of aliens under the
Covenant (1986), U.N. Doc. HRI/GEN/1/Rev.6

Human Rights Committee. Fifth Period Reports of State Parties: Australia
CCPR/C/AUS/5 (19 February 2008)

Joint Standing Committee on Treaties, Report 92: Treaties Tabled on 4 June 2008
(United Nations Convention on the Rights of Persons with Disabilities) (Commonwealth
of Australia, June 2008) '

Joint Standing Committee on Treaties, Report 99: Treaties Tabled on 3 December 2008
and 3 February 2009 (Optional Protocol to the Convention On the Rights of Persons
With Disabilities) (Commonwealth of Australia, March 2009)

28



Lampathakis, Paul. ‘WA Nurse wins reprieve over Down Syndrome Child’, The
Australian (Sydney), November 12 2008

Manne, David. ‘A Human Rights Approach to Immigration Law'. (2008) 24 Human Rights
Resource Bulletin 1-3
‘Man sets himself on fire in immigration protest’, The Independent (London), 3 April 2001

Mares, Peter. ‘Borderline: Australia’s response to refugees and asylum seekers in the
wake of the Tampa’ (2™ Ed) (UNSW Press, 2002)

Mathew, Penelope. ‘Australian Refugee Protection in the Wake of the Tampa’ (July
2002) 96(3) American Journal of International Law 661-676

O’'Neill, Nick. Rice, Simon. Douglas, Roger. ‘Retreat from Injustice: Human Rights Law in
Australia’ (2" Ed) (Federation Press, 2004)

Owen, Michael. ‘First blind teacher out faces deportation’ The Australian (Sydney) 12
May 2009.

Parsons, lan. Oliver Twist Has Asked for More: The politics and practice of getting
justice for people with disabilities (Vilamanta Publishing Service, 1994)

Productivity Commission, Inquiry Report (Report No. 30): Review of the Disability
Discrimination Act 1992 (Cth) (Commonwealth of Australia, 30 April 2004)

Proust, Elizabeth. Report to the Minister for Immigration and Citizenship on the
Appropriate Use of Ministerial Powers under the Migration and Citizenship Acts and
Migration Regulations (31 January 2008)

Royal Australian College of General Practitioners, Health Care for Refugees and Asylum
Seekers (17 July 2002)

Quinn, Gerard. Degener, Theresia. Human Rights and Disabilities: the current use and
future potential of United Nations human rights instruments in the context of disability
(United Nations, 2002)

Senate Legal and Constitutional Affairs Committee. Report on the Disability
Discrimination and Other Human Rights Legislation Amendment Bill 2008
(Commonweaith of Australia, February 2009)

Silvers, Anita. Stein, Michael Ashley. ‘Disability and the Social Contract’ (2007) 74
University of Chicago Law Review 1615-1640

Stein, Michael Ashley. ‘Disability Human Rights’ (2007) 97 California Law Review 75-
122

Stein, Michael Ashely. Stein, Penelope. ‘Beyond disability civil rights’ (June 2007) 58
Hastings Law Journal 1203-1240

29



Vaughn, John R. (National Council on Disability). Finding the Gaps: A Comparative
Analysis of Disability Laws in the United States to the United Nations Convention on the
Rights of Persons with Disabilities (Washington DC, 2008)

Victorian Refugee Health Network. Background Paper: initial health assessment and
ongoing care (Melbourne, 2008) .

Vracnas, John. Boyd, Kim. Bagaric, Mirko. Dimopoulis, Penny. Migration and Refugee
Law: Principles and Practice in Australia (2™ Ed) (Cambridge University Press, 2008)

Waldeck, Elizabeth. Guthrie, Robert. ‘Disability and Immigration in Australia’ (2007) 83
Precedent 33, 37.

2. Case Law.

A v Australia. CCPR/C/59/D/560/1993, UN Human Rights Committee (30 April 1997)
Al Kateb v Godwin (2004) 219 CLR 562

Al Masri v Minister for Immigration and Multicultural and Indigenous Affairs (2002) 192
ALR 609 ’

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

JP1 & Ors v Minister for Immigration & Anor [2008] FMCA 970 (22 August 2008)
Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273

Plaintiff S157 of 2002 v Commonwealth (2003) 211 CLR 476

Robinson v Minister for Immigration 148 FCR 182

Robtelmes v Brenan (1906} 4 CLR 395

3. Legislation.

Australian Constitution

Disability Discrimination Act 1992 (Cth)

Migration Act 1958(Cth)

Migration Amendment Act 1992 (Cth)

Migration Amendment (Judicial Review) Act 2001 (Cth)

Migration Regulations 1994 (Cth)

30



4, Treaties.

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. Opened for signature 4 February 1985, 1465 UNTS 85 (entered into force
26 June 1987)

Convention on the Rights of the Child. Opened for signature 20 November 1989, 1577
UNTS 3 (entered into force 2 September 1990)

Convention on the Rights of Persons with Disabilities. Opened for signature 30 March
2007, 189 UNTS 137 (entered into force 3 May 2008)

Convention Relating to the Status of Refugees. Opened for signature 28 July 1951, 189
UNTS 137 (entered into force 22 April 1954)

International Covenant on Civil and Political Rights. Opened for signature 16 December
1966, 999 UNTS 171 (entered into force 24 March 1976)

Protocol Relating to the Status of Refuge‘es. Adopted 31 January 1967, 606 UNTS 267
(entered into force 4 October 1967)

Universal Declaration of Human Rights. UNGA res. 217A (Ill). 10 December 1948

Vienna Convention on the Law of Treaties. Opened for signature 23 May 1969, 1155
UNTS Article 26 (entered into force 27 January 1980)

5. Other Sources.

Byrnes, Andrew. Conte, Alex. Gonnto, Jean-Pierre. Larsson, Linda. Schindimayr,
Thomas. Shepard, Nicola. Walker, Simon. Zarraluqui, Adriana. From Exclusion to
Equality: Realizing the Rights of Persons with Disabilities — a Handbook for
Parliamentarians on the Convention on the Rights of Persons with Disability and its
Optional Protocol (United Nations, 2007)

Department of Immigration and Citizenship. Fact Sheet 22: The Health Requirement
(Commonwealth of Australia, 26 May 2009)

Department of Immigration and Citizenship. Procedures Advice Manual 3
(Commonwealth of Australia, 2009)

Department of Immigration and Citizenship. Visas, Immigration and Refugees — Health
Requirements <http://www.immi.gov.au/aliforms/health-requirements/> at 21 May, 2009.

Department of Immigration, Multicultural and Indigenous Affairs. Refugee and
Humanitarian Issues: Australia’s Response (Commonwealth of Australia, June 2005)

Department of Immigration, Multicultural and Indigenous Affairs, Submission to the

Productivity Commission Inquiry into the Disability Discrimination Act 1992 (Cth) (2004)
43

31



Down Syndrome Victoria, ‘Dr. Bernhard Moeller' (Media Release, 31 October 2008)

Evans, Senator Chris. ‘New Directions in Detention — Restoring Integrity to Australia’s
Immigration System’ (Speech delivered at the Australian National University, Canberra,
Tuesday 29 July 2008)

Evans, Sénator Chris. ‘Parliamentary Commiittee to investigate migration and disability’
(Media release, 26 November 2008)

Evans, Senator Chris. ‘Statement by Senator Evans on Dr. Moeller’ (Media Release, 26
November 2008)

Evans, Senator Chris. ‘A Strengthened Commitment to Our International Obligations’
(Media Release, 23 February 2009)

Evans, Senator Chris. Shorton, Bill. ‘Migration and Disability Inquiry: terms of reference
announced’ (Media Release, 15 May 2009)

Harris Rimmer, Susan. Harpur, Paul David (Australian Lawyers for Human Rights).
Submission to the Joint Standing Committee on Treaties in their consideration of the
Convention on the Rights of Persons With Disabilities (16 June 2008)

Howie, Emily. (Human Rights Law Resource Centre). Letter to Peter Hallahan, Senate
Legal and Constitutional Affairs Committee in response to the Inquiry into the Disability
Discrimination and other Human Rights legislation Amendment Bill 2008 (5 February
2009).

National Association of People Living With HIV/Aids (NAPWA), Submission to the
Productivity Commission Inquiry into the Disability Discrimination Act 1992(Cth) (2003)

Secretary-General of the United Nations, Fifth Quinquennial review and appraisal of the
World Programme of Action concerning Disabled Persons, UN Doc A/63/183 (28 July
2008)

Towle, Richard (UNHCR). ‘Comprehensive reform of Australia’s immigration detention
system brings it into line with international standards’ (Media Release, 29 July 2008)

United Nations Enable, Declarations and Reservations to the United Nations Convention
on the Rights of Persons With Disabilities (2008) United Nations
<http://www.un.org/disabilities/default. asp?id=475> at 26 May, 2009.

United Nations High Commissioner for Refugees. UNHCR Handbook on Criteria for
Determining Refugee Status under the 1951 Convention and 1967 Protocol relating to
the Status of Refugees HCR/IP/4/Eng/REV.1, Geneva 1979 (United Nations, reedited
January 1992)

United Nations High Commissioner for Refugees, Submission to the Senate Select
Committee on Ministerial Discretion in Migration Matters: Inquiry into Ministerial
Discretion in Migration Matters (United Nations, March 2004)

32



