
 
 

The Parliament of the Commonwealth of Australia 

 

Enabling Australia 

Inquiry into the Migration Treatment of Disability  
 
Joint Standing Committee on Migration 

June 2010 
Canberra 



 

 

© Commonwealth of Australia 2010 
ISBN 978-0-642-79365-2 (Printed version) 

ISBN 978-0-642-79366-9 (HTML version) 

 



 

 

 

Contents 
 
Foreword ............................................................................................................................................. x 
Membership of the Committee .......................................................................................................... xiv 
Terms of reference ............................................................................................................................ xvi 
List of abbreviations ........................................................................................................................ xviii 
List of recommendations .................................................................................................................. xxii 

THE REPORT  

1 Introduction ........................................................................................................... 1 
Terms of Reference ................................................................................................................... 2 
Approach of the Inquiry ............................................................................................................ 3 
Structure of the Report ............................................................................................................. 4 

2 Australia’s current approach to disability .......................................................... 7 
Introduction ............................................................................................................................... 7 
Migration legislation and the health requirement .................................................................. 8 
Migration Act 1958 (Cth) ............................................................................................................. 9 
Migration Regulations 1994 ...................................................................................................... 11 
Statistics .................................................................................................................................... 12 
Australian disability policy ..................................................................................................... 15 
Definition of disability ................................................................................................................ 15 
Australia’s capacity in assisting persons with disability .................................................... 18 
Background ............................................................................................................................... 18 
Services and resources available .............................................................................................. 19 

 



  

 

 

3 The Migration Health Requirement .................................................................... 25 
The Migration Health Requirement ........................................................................................ 25 
Description ................................................................................................................................ 26 
Operation .................................................................................................................................. 29 
Factors considered under the Health Requirement ................................................................... 31 
The Health Requirement in other nations .................................................................................. 39 
Committee comment ................................................................................................................. 42 
Criticisms of the Health Requirement ................................................................................... 43 
Australian National Audit Office Report ..................................................................................... 43 
Balancing public interest with social and economic contribution ............................................... 44 
Committee Comment ................................................................................................................ 55 
Separation of disease from disability .................................................................................... 55 
Committee comment ................................................................................................................. 57 

4 Decision making processes ............................................................................... 59 
Medical Officers of the Commonwealth ................................................................................ 59 
Offshore assessment by Panel Doctors .................................................................................... 60 
Current assessment procedures ............................................................................................... 62 
Assessment benchmarks .......................................................................................................... 65 
Criticisms of the MOC processes .............................................................................................. 68 
Committee Comment .............................................................................................................. 76 
Department decision-makers ................................................................................................. 80 
Assessment procedures ............................................................................................................ 81 
Consistency of decisions ........................................................................................................... 83 
Procedures Advice Manual 3 (PAM 3) ...................................................................................... 85 
Legendcom ............................................................................................................................... 86 
Discretion of decision makers ................................................................................................... 88 
Delays in processing ................................................................................................................. 91 
Committee Comment .............................................................................................................. 93 
Review mechanisms ............................................................................................................... 94 
Migration Review Tribunal and Refugee Review Tribunal ......................................................... 95 
Ministerial discretion .................................................................................................................. 98 
Committee Comment ............................................................................................................ 101 



  

 

 

5 Family, humanitarian and refugee migration ................................................. 103 
Programs and statistics ....................................................................................................... 104 
Family stream.......................................................................................................................... 104 
Refugee and humanitarian program ........................................................................................ 106 
Waiver options and statistics ................................................................................................... 106 
The ‘one fails, all fail’ rule..................................................................................................... 108 
The Moeller and Kiane cases .................................................................................................. 112 
The methodology for health cost assessments ................................................................. 114 
Assessing health costs for children ......................................................................................... 114 
Costs ‘regardless of use’ ......................................................................................................... 116 
Cost offsets ............................................................................................................................. 118 
The experience of family visa applicants ............................................................................ 120 
Committee Comment ............................................................................................................ 128 
Onshore/offshore refugee and humanitarian programs .................................................... 129 
Committee comment ............................................................................................................... 134 

6 Skilled migration and disability ....................................................................... 139 
Introduction ........................................................................................................................... 139 
Programs and statistics ....................................................................................................... 140 
Skilled migration and the health requirement .................................................................... 141 
Skilled visas and waiver options .............................................................................................. 141 
Permanent skilled visas .......................................................................................................... 143 
Temporary and provisional visas ............................................................................................. 149 
Permanency for temporary and provisional visa holders ......................................................... 151 
New initiatives to address skill shortages ................................................................................ 152 
Committee comment ............................................................................................................. 159 
Personal indemnification options ........................................................................................ 160 
Committee Comment ............................................................................................................ 162 

7 Australia’s international obligations and domestic exemptions .................. 165 
International obligations....................................................................................................... 165 
United Nations Convention on the Rights of Persons with a Disability .................................... 166 
Ratification and interpretative declaration of the Disability Convention ................................... 167 
Scope of Australia’s obligations under the Disability Convention ............................................ 171 



  

 

 

The health requirement and international obligations .............................................................. 173 
The Migration Exemption ..................................................................................................... 179 
Committee Comment ............................................................................................................ 184 

APPENDICES  

Appendix A: List of submissions to the inquiry ................................................... 185 

Appendix B: List of public hearings ....................................................................... 191 

Appendix C: Migration Regulations 1994 —Schedule 4, Part1 ............................ 197 
Public Interest Criteria 4005 (standard) ................................................................................... 197 
Public Interest Criteria 4006A (employer sponsored waiver) ................................................... 198 
Public Interest Criteria 4007 (waiver on consideration of offsets) ............................................ 199 

ADDITIONAL COMMENTS  

Additional comments by Senator Sue Boyce and Senator Sarah Hanson-Young 201 

LIST OF TABLES 

Table 1  Family stream visa categories with relevant Public Interest Criteria classification  ........ 105 
Table 2  Refugee and Humanitarian visa categories with Public Interest Criteria classification  .. 107 
 

CASE STUDIES  

Case Study  5.1 ......................................................................................................................... 113 
Case Study   5.2 ......................................................................................................................... 113 
Case Study  5.3 ......................................................................................................................... 121 
Case Study   5.4 ......................................................................................................................... 122 
Case Study   5.5 ......................................................................................................................... 123 
Case Study  5.6 ......................................................................................................................... 125 
Case Study  5.7 ......................................................................................................................... 126 
Case Study   5.8 ......................................................................................................................... 136 
Case Study   6.1 ......................................................................................................................... 145 
Case Study   6.2 ......................................................................................................................... 147 



  

 

 

Case Study   6.3 ......................................................................................................................... 148 
Case Study   6.4 ......................................................................................................................... 150 
Case Study   6.5 ......................................................................................................................... 153 
Case Study   6.6 ......................................................................................................................... 155 
Case Study   6.7 ......................................................................................................................... 156 
 
 
 
 



 

 





 

 

 

Foreword 
 
1.1 Australia is a nation which is proud of its cultural diversity and rich 

pluralist heritage. Each year, Australia welcomes tens of thousands of new 
immigrants under its well organised family, humanitarian and skilled 
migration programs. The positive contribution of these immigrants, both 
social and economic, made to Australia’s prosperity and vitality is clear.  

1.2 One aspect of Australia’s migration policy is the need for all prospective 
permanent and temporary migrants to undergo health assessments. Such 
assessments are in place to protect Australians from threats to public 
health brought from overseas and to contain public health expenditure. 
The current arrangements, known as the migration Health Requirement, 
fall under the auspices of the Migration Regulations 1994, under the 
Migration Act 1958 (Cth).  

1.3 Through its Inquiry into the Migration Treatment of Disability, the Joint 
Standing Committee on Migration heard that the majority of people 
seeking permanent or temporary migration to Australia have little 
difficulty in fulfilling the requirements under this Health Requirement. 
However, the Inquiry has found that the current Health Requirement 
reflects old-fashioned approaches to disability in particular and so unfairly 
discriminates against those who have disability.  

1.4 Our present migration regulations explicitly assume disability, or 
conditions associated with a disability, to be a cost burden to the wider 
community. Consequently the system assesses each potential immigrant 
with a disability against a threshold of ‘significant cost’ to Australia’s 
public health and community service system. This theoretical cost is 
mandated in the assessment of immigrants with a disability irrespective of 
whether these services are actually used. The current system also assesses 
whether the applicant’s condition may prejudice access to health and 
community services by Australian citizens and permanent residents. 

1.5 In the vast majority of cases, no account is taken of the applicant’s or their 
family’s ability to contribute socially and economically to the Australian 
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community and, if this is indeed an economic cost to their immigration, 
whether or not this is outweighed by other factors such as the potential 
contribution of other skilled family members whose immigration is linked 
to or even dependent on the individual with a disability.  

1.6 This is an outmoded approach and the Committee has determined that is 
should be replaced with a more modern form of a health requirement 
which has scope to positively recognise individual or overall family 
contributions to Australia.    

1.7 Through the course of the inquiry, the Committee took evidence from 
many and varied interests including the Department of Immigration and 
Citizenship and other federal departments, community organisations 
assisting persons with a disability, and individuals who have suffered as a 
result of the current arrangements. Many of the stories related to the 
Committee told of the difficulties faced by people who have a disability or 
have a family member with a disability in their attempts to migrate 
permanently or temporarily to Australia.  

1.8 Most extreme were the accounts of family applications which were denied 
solely because a child in that family had a disability. Other evidence 
included persons who could make valuable social and economic 
contributions to Australia, but were prevented from doing so as a result of 
the theoretical assessed costs of their disability to the Australian 
community. In these assessments, the current system provides limited 
opportunity to consider the individual circumstances of a family, the 
actual health and community services likely to be accessed, and other 
factors such as the skills of the applicant or family. Moreover, the 
Committee also received a great deal of evidence relating to Australia’s 
international obligations under a number of international treaties.  

1.9 In this report, the Committee has made 18 recommendations to the 
Government, which it considers will make the current arrangements fairer 
to persons with a disability. Among the Committee’s recommendations 
are that: 

  Where a person does meet the Health Requirement, there is also the 
capacity to consider the social and economic contributions made by a 
visa applicant or their family, 

 separate assessments be made for diseases or conditions perceived to be 
a threat to public health and those conditions linked to disability, 

 the decision making processes of Medical Officers of the 
Commonwealth (who assess the Health Requirement) be made more 
transparent and that information on costs assessments be provided to 
prospective visa applicants, 
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 families not be unfairly disadvantaged under the Health Requirement 
as a result of a member of that family being a person with a disability; 
and 

 that offshore refugee applicants who have a disability or other health 
condition have access to the consideration of a waiver of the Health 
Requirement.  

1.10 I am confident that the recommendations made in this report will provide 
a fairer and more migration transparent system and assessment process 
for persons with a disability seeking to migrate to Australia. These 
recommendations will ensure that Australia continues to have a strong, 
prosperous and vibrant community partially based on migration, 
including migrants with a disability whose applications to come to this 
country are considered in a more modern, enlightened and indeed 
utilitarian manner for their benefit and the benefit of all Australians.  

1.11 In concluding, I would like to thank Members of the Committee for their 
hard work and dedication in reaching the outcomes that we have 
determined. I would also like to thank Committee Secretary, Dr Anna 
Dacre and her staff, Inquiry Secretary, Mr Muzammil Ali and Senior 
Research Officer, Ms Loes Slattery for their synthesis of the many 
hundreds of pages of evidence into the Committee’s final report and for 
the smooth organisation of the Committee’s meetings and hearings 
around Australia. Finally, I would like to thank all of the submitters and 
witnesses to the inquiry, who have bravely told their stories and 
contributed to a new migration policy for the future.   
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Terms of reference 
 
The Committee has been asked to inquire into the assessment of the health and 
community costs associated with a disability as part of the health test undertaken 
for the Australia visa processing.  
The Committee shall:  
 

 Report on the options to properly assess the economic and social 
contribution of people with a disability and their families seeking to 
migrate to Australia. 

 Report on the impact on funding for, and availability of, community 
services for people with a disability moving to Australia either 
temporarily or permanently.  

 Report on whether the balance between the economic and social 
benefits of the entry and stay of an individual with a disability, and the 
costs and use of services by that individual, should be a factor in a visa 
decision.  

 Report on how the balance between costs and benefits might be 
determined and the appropriate criteria for making a decision based on 
that assessment.  

 Report on a comparative analysis of similar migrant receiving 
countries.  
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