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Summary of Recommendations

1. The criteria that should be applied In determining how long a person should be
held in immigration detention

¢ The detention of asylum seekers should only be resorted to, f necessary and in
accordance with the UNHCR:

« o verily identity,
- to determineg the glements of the clalm 1o asvium or refuges siatus;

- to deal with asylum seekers who have destroyed documentation or have
mislead authorities; or

. 1o protect national security or public order.

= Any detention of asyium seekers should be kept to a minimum, The Migralion Act 1958
{Cih should be amended o provide that once identity, health checks and criminal
background checks are carried ocut on the person seeking asylum, a bridging visa be
issued to that person while the Department makes ifs final decision ontheir visa
application. The Act should be amended o provide a maximum nine week period to
conduct these checks. Hf the Depariment is unable 10 conduct such checks within the nine
weeks, the person seeking asylum should be issued with a bridging visa unless there are
weli founded reasons o believe the person seeking asylum is a threat to national security
or public order, in which case that person should be immediately deported rather than
detained any further, |

2. The criteria that should be applied in determining when 4 person should be
released from Immigration detention following health and securily checks

s The Human Rights Commitiee of NSW Young Lawyers, with the endorsement of the
Fublic Law Committee of NEBW Young Lawysrs (NBWYL) firmly submils that
administrative immigration detention shouid be processed more expediently than is
currently the case,

+ In cases where there are particular and appreciable concerns relating 1o a person's
character or securily risks, then consideration of an appropriate community detention
structure may be required and should be assessed by qualified case managers provided
by the Department.
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The system of dealing with unlawful non citizens needs 10 be one founded upon a law
based approach and based upon legally enforceable principle/s that clearly state periods
of detention and processing times for applications.

The impact of prolonged and indeterminate detention of persons held in immigration
centres at this time should also be considered.

Options to expand the transparency and visibility of immigration detention
centres

immigration detention centres can be made more transparent and visible through the
upgrading of existing facilities and for any new immigration detention centres to be
constructed in more central, urban areas.

Increased access by media and other communily groups to detention centres is advisable,
and has besn regularly recommended by HREQO, as another way 10 raise communily
awareness and keep the focus on the treatment of delainees,

The preferred Infrastructure options for contermporary immigration detention

NSWYL urges the Joint Standing Commilies on Migration 1o explore altematives 1o
mandatory Immigration detention. Preferable altemnatives include immigration residential
housing and communily detention and are discussed in other patis of this submission.

NSWYL submits that a combination of structural and organisational actions be
implemented in accordance with HREQC reports and recommendations,

Options for the provision of detention services and detention health servicss
across the range of current detention facilities, including lmmigration Detention
Centres {I2Cs), immigration Residential Housing, Immigration Transit
Accoramodation (ITA) and community detention

Datention centres need 1o be furnished with appropriate g condilioning and not be
subject to overcrowding Systems must be implemented 1o ensure detention centres
remalin clean and that food be assessed for its nutritional value to children,

Statf must be appropriately trained In the special health needs of detainees so that they
can assess the severily of a detained’s complaint. It is similarly vital that interpreters are
accessible either through the telephone interpreting service or the employment of more
interpraters at detention facilities.

Better information can be made available to detainees about the status of their request for
specialist medical services is required,




A higher number of psychologists and child psychologists should be employed as staff a
detention centres so that the mental health needs of detainees, including children, can be
met,

The system of routine mental health assessmenis must be extended to all current
detention facilities.

Qualified English teachers shouid be employed to conduct English classes for all
detainees. Detainees ought to be provided with the opportunity to further their education.
Further, appropriate recreational activities should be enabled for delainees, such as
sporting matches and adeguately resourced librarigs.

Options for additional community-based alternatives to immigration

framework by allowing those asylum seekers in Australia who satisfy the requisite identily,
neaith and security chacks to be released info the community to awall the cutcome of thelr
cases.

A cost-benefit analysis of community-based aiternatives to immigration detention should
be undertaken. This analysis should take inte account not only quantitative but also
Gualitative assessment criteria, including, for example, the relative humanity of the
ditfferant alternatives.

fe



introduction

The Human Rights Committee, with the endorsement of the Public Law Committee of NSW
Young Lawyers (NSWYL) is deeply concermed about the law and policy framework
underpinning the immigration detention regime in Australia. The procedures and conditions of
the present detention model are not only inefficient in terms of cost and delay, but more
importantly, display a deplorable lack of respect for the dignity and basic human rights of
asylum seekers. Widespread reports of serious mental deterioration and social impairment
among detainess as a result of detention stretching into the months and years have falled o
ingpire political momentum for change.

Australia’s immigration detention policy has become an archalc and simplistic solution to
immigration processing challenges, 1tis all the more surprising that the regime hails not as a
vestige of an unenlightened past uninfluenced by modern buman rights standards, but was
introduced only In 1991, This {8 a blight on Australia’s standing and reputation as a
demogcratic nation. There is no shortags of cost-effsctive, humane and successiul alfernatives
that can be implemeanted 10 bring the Australian scheme into of line with international
standards.

NSWYL commends the Joint Standing Committee’s inquiry into present immigration detention
systems and hopes that this is an indication that the Australian Government acknowledges
that the current regime Taills short of Australian and intermational communily expectations.

1. The criteria that should be applied in determining how long a person should be
held in immigration detention

1.1 Under UNMCHR's EXCOM Conctusion No. 44 (XXXVI) the detention of asylum seeckers
may only be resorted to, if necessary:

{8) to verify identity;

{by to determing the elements on which the claim 1o refugee status or asvium is
based;

() to deal with asylum seekers who have destroyed their travel and/or
identification documents to mislead the authorities of the state in which they
intend to claim asylum or

{chh o protect national secuwrity or public order.

&



1.2

1.3

1.4

1.5

1.6

Section 189 of the Migration Act 1958 (Cth) (the Act) requires the detention of a
persor known or “reasonably suspected” of being an unlawful non-citizen. There is no
fixed time or definite time when detention must come to an end. As a result, there is
ne prescribed maximum period an unlawiul non-citizen can be detained.

Section 196, Duration of detention, of the Act simply provides that an unlawful non-
citizen detained under section 189 must be kept in immigration until he or she is:

{a) rernoved from Australia under sections 198 or 180,
(b deported under section 200; or
() granted a visa.

As noted by Justice McHugh at [89] in Re Woolley and Another; Ex parte applicants
M276/2003 (by their next friend GS8) (2004) 225 CLA 1 (Re Woolley) although the
date when the detention of any detainee will end cannot be predicted, the Act does
specify conditions upon which such detention must end. Thete may be circumstances
where a seemingly indefinite period of detention will arise (Le. the attempted
deportation of unlawful non-citizens to countries which refuse 1o accept the unlawful
nonecitizen), However, it has been held that the period of detention is imited o that
Wﬁ%ffsh removal under section 198 is "reasonably practicable” (see Justice Gummow at
[134] in He Woolley).

One of the primary determinants of the period of detention is the period of ime that it
takes 10 process visas, While some asylum claims are processed within weeks, others
can take vears. There are various reasons as o why the processing of visas can be
delayed. These include:

{8} the time it takes 10 lodge a claim;

() the time it takes for the primary processing and merits review at the Relugee
Heview Tribunal; and

{3 the Appeal process through the Court system.

This delay is then compounded by periods of time taken to conduct identity, health and
security checks, as well as delays arising from any administrative or judicial review
sought by the applicant.

The apparent uncertainty s 1o detention periods, combined In many cases with the
undue length of detention pericds, has been documented to cause critical and
debilitating problems for detainess. These include, among others:

-~




1.8

1.4
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- lmpaired capacily for social integration;
- increased levels of anxiety and depression;
- Behavioural disturbances due {0 a lack of mental and physical stimulation.

Together these may be classed as effects amounting to a severe deterioration in the
mental health of detainees.

While the detention of asylum seekers should be a last resort for use only on
exceptional grounds, should a person be detained the period of detention shouid be
minimal. NSWYL submits that the mental impacts of prolonged detantion can to some
axtent be alleviated by restralning the amount of time detainess can be held in
detertion, by way of setting a statutory maximum, By infroducing an element of
gertainty, detainess witl be in a betier position to relain mental stability as they will be
able to exercise an glement of control, future planning and self-determination during

ke

the process.

The Act should be amended o provide that once identily, health and secunity checks
have been conducted on the person seeking asylum, a bridging visa is issued o that
person untit the Department of Immigration and Cilizenship (Department) has made &
final determination on the visa application of that person.

Further, the Act should be amended 8o that the Deparment i given g maximum fims
pericd of nine weeks to conduct identity, health and securdly checks. The ning weeks
refiects the maximum length of tme i would have taken to conduct such checks had
the applicant made his or her application offshore. I the Department is unable 1o
conduct such checks within the nine weeks, the person seeking asyium should be
issued with a bridging visa unless there are reasons 10 believe the person sesking
asylum is a threat to nationa! security or public order, in which case that person should
be immediately degorted rather than detaingd any further,

The criteria that should be applied in determining when a person should be
raleased from immigration detention following health and security checks

NSWYL considers that itis inhumane and contrary to intemational human righis law
jurisprudence to indefinitely detain individuals within detention centres for longer than
the period that is required to undertake both health and security checks.

NEWYL belisves that it is essential to conduct identity, health and security checks for
those persons that enter Australia who are ‘reasonably suspected’ of being an
untawful non-citizens. The ii’?';ﬁﬁi‘t&ﬂﬁ@ of determining the status of new arrvals is
particularly important for those persons who may not have appropriate identification
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2.6

documentation or may not have any identification records at all. In such cases, itis
imperative to conduet identity and security checks belore assessing immigration status,

The importance of conducting and establishing the identity of the person concemed
was highlighted In the case of Comelia Rau in 2005. The subsequent Inguiry info the
Circumstances of the Immigration Detention of Corneglia Rau by Mick Palmer in July
2008 stressed the importance of proper and effective identification procedures,

Neverthelass, it is the finm position of NSWYL that holding an individual beyond the
time required to conduct identification, health and security checks and detain them in a
mandatory and unspecified period is wholly unnecessary and unreasonable. NSWYL
recommends that administrative immigration detention should be strictly limited and

subject to proportionate aims, such as injfial chacks.

in cases whaere there are particular and appreciable concerns related o a person's
character or securily risks, then consideration 1o an appropriate cormnmunity detention
structure may be raguired and should be assessed Dy appropriate case managers
provided by the Depariment.

Whilst NSWYL acknowledges that the Depariment has a case managemen! system in
place o ensure people are held in immigration detention centres for the shortest
practicable tirme, in reality people are being detained Tor unjustifiably exiended periods
of time, periods that far surpass time required for identification, health and security
checks. This is supported by the figures below:

Length of time in detention as at 4 July 2608
Period Detained . Total | % of Total
7 days or less 26 7%
1 wask - 1 month §5 14%
1 month - 3 months 54 14%
3 months - 6 months 53 14%
8 Months - 12 months 71 18%
12 months - 18 months 47 12%
18 months - 2 vears 32 8%
Greater than 2 years 52 13%
Total 380 100% ’

1

Immigralion Deteniion Stad istics Bummary, Ostention and Offshore Servives Division, DIAC, As ai 4 July 2008), pAa
Mo il ooy auinan =

ag-hordersiGatentiogy

dimmigaiondaentivnsiatislics 20
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3.2

3.4

Ot the persons detained In immigration detention as at 4 July 2008, only 7% of
persons were detained for 7 days or less and 14% of persons were detained from 1
woeek 1o 1 month. NSWYL firmly submits that administrative immigration detention
should be processed far more expediently than is currently the case.

Furthermora, NSWYL recommends that the current system of dealing with uniawiul
non citizens needs to be one that is founded upon a law based approach. That is, one
that is based upon a legally enforceable principles thal clearly state periods of
detention and processing times for applications.

Morsover, NSWYL is concerned with the impact of prolonged and indeterminate
detention of persons held in immigration centres at this time. NSWYL also encourages
the Joint Starding Commitles on Immigration to closely congider the recent report of
the Committee Against Torture,* which recently reviewed Australia’s compliance with
its relevant international obligations. Particularly, the Commiitee exprassed concem
over the inadeguate mental health care for detained persons within detention centres
who are held indefinitely.

Options to expand the transparency and visibility of immigration detention

centres

NSWYL commends the Government for recognising the importance of increasing the
ransparency and visibility of immigration detention gentres,

Immigration detention centras can be made more fransparent and visible through the
upgrading of existing facilities and for any new Immigration detention centres 1o be
constructed in more central, urban argas. The prasent system of corralling asyium
seekers in remote locations has the effect of literally and metaphorically displacing
asylum seskers from the national congcicusness.

Increased access by media and other communily groups 1o detention centres is
advisable, and has been regularly recommended by MREOC, as another way 1o raise
community awarensss and keep the focus on the treatment of detainees.

The annual HREOC inspaction of sach detention centre, which generates a raport that
is submitted to government with recommendations, represents a valuable oversight
mechanism. HREOG is a relatively independent body and can provide a necessary
critigue of the procedures and conditions in these centres. However, the 2007 report
notes that certain HREQC recommendations arising from its report, including urgent
ones, have not been followed by the Australian Government.

L at® sesslon, CAT/C/AUSICON, 15 May 2008, Geneva, Switzerland
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3.6

3.7

3.8

One way of resolving this lack of implementation may be to introduce a requirement
that the Department must formally respond 10 the HREOC report, answering each
recommendation with what the Department intends to do in response. Both the
HREOC report and the Depariment rasponse could be tabled in Pariament, 1o provide
a public method of making the Department accountable for the centres and their
reform.

The Asyium Immigration Welcoms Centre in the UK? recommended that private
companies responsible for running their detention centres create and publish a repont
each year on their centre. Under the present arrangement in Australia, HREOCC
produces g report, then the Department and GSL (the company responsible for
running the centres) responds. NSWYL feels it would be a more effective procedure i
GSL were responsible for a public report. This would enable a greater degree of
serutiny, rather than the present arrangement wheraby GSL merely responds in a
haphazard fashion fo the igsues raised by MREQC.

The Department currently provides a weekly statistic report on detainees.® However, it
appears that earier editions are not retained for public viewing on the Department
website, and there is no online Hbrary of past reporis to provide a bagis for comparison.
The reports of previous weeks should aiso be made available to the public, thereby
increasing the provision of publicly available information and levels of accountability

The Asylum Immigration Welcome Cenire in the UK also provides a list of statistics
that should be gathered on detainees, and some of these (not currently being done in
this format) could be a useful guide for Ausiralia:

(&) monthly numbers of people in immigration detention (broken down by
nationality; whether or not asylum claim has been made; whether or
not the person concermed has a previous criminal conviction {and if so,
for what category of criminal offencey;

{b) avarage numbers of ransfers per detainee between detention centres;
{3 rambers of applications for voluntary return;

{h dapartures as a result of deportation orders;

{e} departures as a result of administrative removal;

{H numbers of detainess placed on suicide wateh; and

oorn cordsrdd ol
sidstantion’ pelimm




(o} numbers of incidents of seli-harm in detention centres.
4. The preferred infrastructure options for contemporary immigration detention

4.1 There are currently nine operational immigration detention facilities throughout
Australia, five of which are mandatory immigration detention centres, two are fransitory
immigration detention centres and two are residential housing accommodation. °

4.2 NBWYL remains concemed about the demonstrated mental health ramifications
resulting from persons being held in immigration detention,

N
o

As a preferred approach, the Committee urges the Joint Standing Committee on
Migration to explore altemalives 1o mandatory immigration detention. Preferabie
alternatives include immigration residential housing and community detention and are
discussed in other parts of this submission.

4.4 Inrespect of infrastructure, NEBWYL echoes the concerns of HREQOU following recent
inspections of immigration detention facilities conducted by HREOC in October 2007.°

Structural Infrastructure obljectives

4.5 in brief, NSWYL submits that

{1 The Department increase the use of immigration residential housing and
community detention facilities in appropriate locations taking account of the
athnicity of asylum seekers, their medical, social and cultural needs.

{23 Villawood immigration detention centre remains the most “prison-like”” of all the
centres and as a priority, the Committee requests that the Department demolish
the centra and replace it with more amenable facilities, ideally immigration
residential housing or community detention.

3} The Department implement the following actions in all existing centres as noted by
HREOCY
i. Remove all structural fixtures that create a prison-like appearance
including the reduction of any cbvious security presence.

Provide:
il. high standard facilities for the disabled;

f Depariment of Immigration and Citizenship Websiia ~ tanaging Australia's Borders ~ Location of Operationa! Faoiliies - Jul
2008

K Surnmary of Observations foliowing the Ingpection of Manland fmmigration Detention Faciities 2007 ~ Human Fights and equal
Cpportunity Commigsion |

{bid ut p.

" ibid

i

¥
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4.7 NSWYL submits that the Departmeant implement the following organizational

infrastructure actions in all Taclities:

Provide:

i, a youth officer and counsellor 7 days a week;

il. artand music classes;

iil. regular opportunities for detainees to go on external excursions
including shopping, visits to appropriate religious and cultural
tacilities, visits 1o cultural centres in towns and cities;

W, regular opportunities for delainess to padicipale in the choivs,
purchase and preparation of food;

v. opportunities for detainees to ulilise thelr qualifications including
externally; and

vi. opportunities for asylum seskers {o study for a chosen qualification
including extemal study.

5. Options for the provision of detention services and detention health services
across the range of current detention facilities, including Immigration Detention
Centres (IDCs), Immigration Residential Housing, Immigration Transit
Accommodation (ITA) and community detention

Phivsical Mealth Care

5.1 s of fundamental importance that detainess are provided with adequate physical
and mental health care while In detention. Detainees have a right to the "highest
attainable standard of physical and mental health?’ under international covenants o
which Australia is a signatory.® Furthermore, NSWYL submits that untreated health
conditions can have devastating long-term effects, both physically and financially.

Ut
P

NSWYL is concerned by repors that detainees feel that their linesses are not being
rasponded (o appropriately and that delainees are unable to communicate thelr
concerns 1o medical professionals because interpreters are unavailable. It is
imperative that detaines staff are appropriately trained in the special health needs of
detainees so that they can assess the severity of a detaines’s complaint. it is similarly
vital that interpreters are accessible either through the telephons interpreting service
or the employmaent of more Interpreters at delention Tacilities.

* Bew Article 12,1 of the Intaraational Coverant on Econonie, Social and Cullural Bights (UESCR) which provides “The &
Farties (0 the present Covenant recognize e dght of gveryone 1o the enjoyment of the highest altainable standarnd of phys
and snental healih” and Articte 241 of the Convertion on the Rights of the Chitd which provides 5 Parties recognize thy
right of the ohitd to the srjoympnt of the hghest attamatdle stamlard of health and 1o Tavilitios for the weatment of iness and

stiabififation of beaith, States Partios shall strive to srsure that o child Is deprived of N or her dght of awcess 1o such health

S SEIVICHET

“ See HREQC, A Report on Visits o lmmigration Detention Facilities by the Human Rights Commissionsr 2001, Decamber 2001,
Partasg
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i, adeguate amenity and privacy for families by providing private space
within faciliies for families, including baby changing areas and play
areas for young children;

iv. privacy to all detainees (particularly women} in living, washing and
sleeping areas (particularly detainees in long term, large scale facilities);

v. communal cooking facilities so detainees can participate in cooking and
take an active role In preparing menu's and food preparation;

vi. comprehensive, fully staffed libraries with access to computers and
internet faclities and computer and Internet fraining. Libraries should
hold materals in various languages as required;

vil. Internal and external communal areas which are bright, uplifing,
maximise natural light and incorporate artwork on walls and colourful
déoor;

vill, landscaped garden areas with pleasant ocutiooks including areas whigh
can be tended and cultivated by detalnees if desired;

ix. separate entertainment and education areas including English classes
10 be regularly available; '

x. safe, high quality indoor and outdoor recreation areas such as soccer
fields, tennis courls and BBQ areas o alleviate boredom for detainess.
Cut door faciliies should be designed 1o be appropriate in the given
climate and provide adequate shade, shelier and turf as required;

¥, adeguate clothes washing facilities;

xii. designated areas for the quist and uninterrupted practice of religious
practices. Male and females should be provided with separate areas.
Religious texds and materials should be provided as required:

«ili. private areas for detainess meeting visitors; and

xiv. comprehansive medical facilities so detainees’ medical issues can be
treated in confidence and privacy. Detainess should also be given full
access o exiermnal medical assistance when required and should be
able to do so in a non-threatening environment and be accompanied by
family members or a chosen friend or heiper,

Crganizational Infrastruclure oblectives:

NSWYL further submits that placement in facilities should be determined by reference
o the proximity of relatives or culiwral and community connections. In particular,
immigration residential hm,sslmg should be increased and utilised in a culturally
sensitive manner,



54

NSWYL notes that the extreme climate of remote detention centres has been found to
cause great discomibornt to detainess, particulady children, most notably in centres
where thers is insufficient cooling and heating.’ NSWYL also notes that investigative
reporis have found that detention centres have been overcrowded at times, that there
are insufficient systems in place to ensure the cleanlingss of accommodation blocks
and toilets and that the food provided does not meet the nutritional needs of children.?
These conditions can lead to problems such as gastro-enterilis, hepaltitis A,
malnutrition and respiratory diseases, such as pneumonia.

NEWYL theretore wrges the Joint Standing Committes on Migration 1o recommend
that detention centres be provided with appropriate air conditioning and not be subject
1o overcrowding, that systems be implemented {0 ensure detention centres remain

clean and that Tood be assessed for its nulritional value 1o children,

NSWYL acknowledges that there has been an improvement in the approval process
for specialist medical services for detainees since the introduction of Detention
Health.” However, NSWYL is concerned by reports that some detainees are still
experiencing delays in obtaining approvals or are uncertain of why a delay in
accessing specialist medical services has occurred." The uncertainty that this creates
for detainses is likely fo exacerbale the distress that detainees are already enduring
as a resuit of thelr traumatic experiences prior 1o arriving in Australia and their current
detention. NSWYL therefore submits that a system should be implemented whereby
detainess are kept informad of the status of their request for specialist medical
sarvices.

Menial Health Care

586

itis imperative that detainees are provided with adequate mental health services,
given the conclusion by the Commonweaith Ombudsman following its 2001 inguiry
into detention centres that “long-term detention is a source of frustration, despondency
and depression often resulting in drastic action being taken by the detainees.””
Several investigative reports into datention centres since have found that the number
of mental health staff in detention centres is inadequately low'® and that the high
turnover of mental health stalf is having an adverse effect on the continuity of

Y Sea MREOC, 4
¥ See HREQU, A
! HREQG, &
- RDGT. p a7,

© Bee HREOC, Summary of Observativos following the Inspection of Malntand Immigration Detention Faciliies 2007, Decerabsr

§ fa& fefion, 2004, p 510,
4 Just rescnt? Beport of the National Inquiry fnto Ohiideen & Immigration Deterion, 2004, p 51 }
Summmary of Qbservations fofiowing the Inspection of Mainland Immigration Oelention Faciffies 2007, Decembey

st resunt? Feport of the Nadionsd Iy fode Childeen & lranigratio

20070 87,

o

Commonwsalth Ombudsman, Report of dn own motion investigation into the Deparimant of bamigration and Multoultural

© Affairs immigeation Dutention Cenfres, 2001, p 20,
 Gan Hﬂmf}(‘j‘ Adast resort? Report of the National inquity Into Chitdren in fmmigration Detention, 2004, p 418 and HREOC, 4
Haport on Visits to figration Defention Facllities by the Muman Rights Commissionsr SO0, Decembar 2001, Part .9,
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treatment plans for individual detainees.” it has similarly been documented that
spacialist services for children, such as torture and trauma services designed
specitically for children, are not being provided in detention centres.”® NSWYL
therefore implores the Joint Standing Committee on Migration to recommend that a
higher number of psychologists and child psychologists be employed as staff al
datention centres so that the mental health needs of detainees, including children, can
e met.

8.7  NSWYL recognises that a number of improvements have been made io the provision
of mental heaith services in detention centres in recent years. In particular, NSWYL
acknowledges that the system of routing mental health assessments that has
improved the ability of mental health workers 10 identify and treat mental illness in
some detention centres.’” However, NSWYL believes that mental health workers are
firdted In the assistance they are able o provide, This is because mental haalth
workers are unable to remove the primary cause of the health problem, which is the
uncertainty and distresy that a@cmmaniﬁs; detention. The only way to properly
address this problem is to repeal Australia’s mandatory detention laws. In the
alternative, NSWYL proposes that the system of routing mental health assessments
be extendsd to all current detention facilities (it is NSWYLU's understanding that routine
mental health assessments are not available to detainees at the Northern Immigration
Detention Centre and the Brisbane Immigration Transit Accommodation).”

Edveation and Recrealion

5.8 Itis important that detention centres provide adequate and appropriate facilities to
address the educational and recreational needs of detainees. Education and
recreation can play pivotal roles in allevialing the distress of detainees and improving
the ability of detainees 1o gain employment and communicate with others when they
areg released into the Australian community. It is for these reasons that NSWYL is
concemad by reports that educational activities and raecrsational activities are limited

in detention facilities and reporis that some detention centres do not have any
qualified English teachers on staff,” NSWYL therefore repeats its previous request in
urging the Joint Standing Committee on Migration 10 recommend that qualified English

wsort? Mepod of the Nations! Inguivy inte Childen in mngmum Daterion, 2004, i 816,

’ ast resert? Report of the Nations! fnquiry into Childrec in Irmimigration Detention, 2104, p 431,

Y Gee HREQC, Summary of Observations following the Inspestion of Mainkand Teeigeation Dess acilities 2007, Decembsr
207, p 24 and HBEQC, A Bepert an Visils to Immigration Detention Faciiities by the Human Rights Commissionsy 3001,

_ December 2001, Fart 3.8,

¥ See HEEQC, Summary of Qlservations following the Inspection of Mainland funigration Detention Facilties 2007, December

70 @4 and See HREQQ, A fast resorl? Baport of the National Inquiry trdo &‘ufurw} i bmigration Detention, 2004, p 428,

S ‘“{F%If\‘:){‘ Summary of Observations following the Inspection of Mainfand Immigeation Deteniion Faciltiss 2007, Decernber

2007, p 24,

& HREOGC, A Beport ot Visis o lminigration Detention Facilities by the Muman Bights Commissioner 20071, December 2001,

Paas,




teachers teach English classes to all detainees, that detainees be provided with the
Cpportunity to further thelr education and that detainees be provided with appropriate
recreational activities, such as sporting matches and adequately resourced libraries,

6. Options for additional community-based alternatives to immigration detention
by a) inguiring Into international experience b} considering the manner in which
such alternatives may be utilised in Australia to broaden the options available
within the currerd immigration detention framework, and ¢) comparing the cost
effectiveness of these alternatives with current options.

s}

There exist several community-based alternatives o the suite of options available
under the existing Australian immigration detention framework. Indeed, before looking
o experiences abroad, NSWYL notes that prior to 1991, all asvium seekers in
Australia who were awaiting the outcome of their cases were lodged in hostels, with
only limited restrictions on their freedom of movement ™

8.2  International experiences offer a further array of community-based alternatives o
immigration detention, with the well-known Swedish model being chief among these.
in Sweden, following a shor, initial detention period for the purposes of undertaking
health and criminal record screening, asylum seekers are able to five in the community,
including with friends or relatives or at a Migration Board reception centre. Asylum
seakers in Sweden also enjoy a range of rights, including receiving & dally allowance
whare they have no money, being able fo work where a decision on their cass is
expacted o take longer than 4 months, and, in the case of children, enjoving the same
medical and dental benefits as Swedish children.”

6.3  Similar programs of community release exist throughout the world, including in
Canada, where asylum seekers are only detained if it is considered that the asylum
seeker may not appear al his or her procesdings or may be a danger 1o the public.
The majority of asylum seekers in Canada are expediently released into the
communily 1o awalt the outcome of thelr case and during this period, are able o work,
access health services, among other things, and enjoy all the rights of the Canadian
Charter of Rights and Freedoms.™

6.4  NSWYL respectiully suggests that the Joint Standing Committee on Migration
consider broadening the options available within the current immigration detention
framework by allowing those asylum seekers in Australia who satisfy the requisite
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identity, health and securily checks 1o be released into the community to await the
cutcome of their ¢ases.

NEWYL notes that past governments have expressed concern thal such community-
alternatives to mandalory immigration detention are untenable as they will give rise 1o
a significant risk that large numbers of asylum seekers will abscond once they are
availed of the cpportunity to do so. In response to this view, NSWYL relies on several
studies which have found that such a risk is minimal. UK studies have found that less
than 4% of failed asylum seekers abscond, while in both the UK and U, the vast
majority of asvium seskers lving In the community did meet requirements 1o attend
court.*®

There is a strong argument that community-based alternatives such as those noted
above may in fact be more cost-effective than the current program of immigration
detention. Indeed, one US study found that a pilot program releasing asylum seekers
into the community and monitoring them from time 1o time cost "55% less than the cost
of detaining them?'® Within Australia, a previous study estimated that in the 2000~
2001 financial year, it cost $11 million to process approximately 2,700 claims through
the community-based system which handles the asvium claims of thosge with valid
visitor visas. In contrast, it would have cost more to detain the same number of people
for only five weeks.™ Added to this would be the long term costs and strains on
Agstralia’s health and social welfare infrastructure that is occasionad by subjecting
future Australian citizens to extended periods of confinement.

NEWYL urges the Joint Standing Commitiee on Migration to underiake a thorough
cost-benefit analysis of community-based alternatives to immigration detention.
Furthermore, NSWYL respectiully suggests that when undertaking such an analysis,
e Joint Standing Commiltes on Migration take into accourt not only quantitative but
also qualitative assessment criteria, including, for example, the relative humanity of
the different alternatives. NSWYL submits that the humarnity of community-based

systems far surpasses the present detention regime.




Conclusion

The regime of immigration detention of asylum seekers in Australia is a manifestation of
narrow, utilitarian policy making, which fails to aspire towards human decency. The asylum
seeker processing scheme needs to take account of the profile of its “clients” - vulnerable,
displaced people, seeking to escape thelr home countries and be welcomad into an
environment without persecution, degradation and despair, 1o which every human being has a
right. A processing system which sublects these people 1o conditions with introduce
unacceptable mendal stressors of unacceptable duration has no place in a liberal democratic
nation like Australia.

The immigration detention regime is no longer a solution, it 8 now a problem. Nevertheless,
the resolution of this urgent Australian challenge is readily achievable. Alternative methods do

ot require major innovation and are backed by proven success not only from our own past
but also from the experiences of other nations. The tims o act is now.
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