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ReviewofExposuredraft oftheFamily LawAmendment
(SharedParentalResponsibility)Bill 2005

In General

:

Theseproposedchangesto child custodyarrangementsin theeventofabroken
relationshiparetimely. Theemphasison agreement,conciliation,resolutionofconflict
in placeof adversarial,legalwranglingshouldhaveimprovedoutcomesnotonly for
thoseinvolved directlyorindirectlyin thebreakup, but for societyasawhole.

But, is it “pie in thesky”? Everyrelationshipis betweenhumanbeingswho,anecdotally
atanyrate,by andlargedo notbehavealtruisticallywhenupheavaloccursin their lives,
especiallywhentheyperceivethemselvesaswrongedin orby thatupheaval.It is
difficult to imaginemanyeventsmoretraumatisingthanmarriageorrelationshipbreak
ups,particularlywhenchildrenareinvolved.

ThePrimeMinisterpointedouthis FrameworkStatementonReformsto theFamily Law
System,on

29
th July 2004,the inquiry into this matterreceived1700submissions,

demonstrating“the significantcommunityconcernsabouttheseissues”.Fathershave
bandedtogetherto form lobby groupsto havelegislationdraftedwhichwill givethema
fairerdeal,greateraccessto theirchildrenand amoreequitablesharingofthefinancial
costsofraisingchildren. Theyhaveappearedparticularlyincensedatwhat theyseeasa
denialofaccessto thosechildrenyet beingforcedto payconsiderablemonetarysupport.
Ontheotherhand,motherstell grim talesoffatherswho refuseto pay,atbest,inadequate
supportfor theirchildren.

Oneofthemostencouragingaspectsofthesechangesthenis thatmoveawayfrom court
confrontation;theprovisionofpartieshavinghadto try andnegotiateanagreement
throughaFamilyRelationshipCentreorsomeotherform ofrecognisedcounselling,has
to be an improvement,providedall is in placefor suchnegotiation/mediationto happen.

Therolling out ofthe65 Family RelationshipCentresacrossAustraliawill by common
sensetaketime andmajorresourcing— bothoftrainedpersonnelandinfrastructure,
communicationsnetworksfor only oneexample.ParentingPlansmaybe feasiblefor
manypartnersin abreakup,but it is difficult to acceptthatthemajorityofrespondents
will behappyto beinvolved in the longterm. While courtshavetheright to impose
penaltiesfor failureto complywith the initial meetingorwith aspectsofthePlanonce
theyhavebeenagreedto, againthis is not asimple, rapidprocess.

TheExplanatoryStatementandthePrimeMinister’s Statementput apositiveglossonthe
legislation. Neitherseemsreallyawarethatit is dealingwithpeoplewho tendto become
angrywhenchangesareimposedonthem, changestheyhaveno desireto bepartof, that
is, arguably,themajority ofrelationshipbreakdowns.Furthermore,thewholeprocess
will continueto be an expensiveone. “Information, adviceandthefirst threehoursof
disputeresolutionsessionswill be free”, accordingto the29 July Statement.How many
majordisputeresolutions,includingmarriagebreakup andchild custodyfor yearsand
years,canbesortedout in 3 hours?
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A majorconcernto bothpartiesin suchbreakupsis child support. ThattheGovernment
recognizesthis to be so is apparentin thePrimeMinister’s Statement,whenhetalks
abouttheestablishmentofa Child SupportTaskforce“to reportbackby March 2005”.
While rumoursofits recommendationshaveoccasionallyfoundtheirwayinto themedia,
thereis no directreferenceto themechanismsofsettingandbeingboundby reasonable
child support,in eithertheExposureDraft (23/6/05)oftheBill, theExplanatory
Statementoron theCommittee’swebsite. WhatweretheRecommendationsofthe
Taskforce(it wasdueto reportin March2005)andto whatextenthavetheybeen
incorporatedinto this ExposureDraft?

In Particular

:

a) Theemphasisonparentshavingto moveawayfrom anadversarialcourtsystemhasto
beapositiveprovidedtherearesufficient alternativeformsofresolutionin place,
adequatelyresourcedandaccessible;andwith theexemptionprovisionslaid out in the
Bill, ofviolence,etc.takeninto consideration.

Also positive is theemphasison sharedresponsibilityfor children,not asis often
currentlythe case,youpay,I makethedecisions,but joint legallybindingresponsibility
for all MAJORdecisionsaffectingachild’s life. ParentingPlansappearto beareal
improvementon court-handed-downdecisions;bothpartiesdiscussingtheirchildren’s
bestoutcomeswith atrained,independentmediatorensuringthefocusis on thechildren
andnot eitheroftheparents,soundssopositive. Again, though,wearetalking aboutreal
peoplewith capacityfor revengeandbloodymindedness. I
Thatthereis provisionfor enforcementofsuchParentingPlansappearsapositive— but
will theprocedurereallybeanymoresimpleandaccessibleforthewrongedpartnerthan
currentdefaultingprocedures?Theideasaregreat,therealitypossiblylessso.

Thedeterminationto keeplawyersandcourtsoutofthenegotiatingprocessmaynotbe
palatableto all. Theseparationtimeis traumatic;how canpeoplebeexpectedto make
sounddecisions,evenwith acounsellorpresent,decisionsthatmaywell be regretted
later? For instance,if arelationshiphasbeenone-sidedbeforethebreakup, the“weaker”
partyis hardlygoingto becomeso empoweredthroughamediatorthathe/shewill not
continueto besubservientto thedominantone’swishes(demandscouchedmoregently
in theplanningsessions?)

b) Therolesofbothparentsin a child’s life afterrelationshipbreakdownarevitally
important;no courtordersorparentplanthoughis goingto beableto preventviciousness
andhostility abouttheotherpartnerwhenspeakingto children. Thepublic education
campaignto accompanythis legislationhasto becomepartofthesocialfabricofour
lives,nota shorttermthing,but apermanentmoralyardstick. I do notknowhowanyone
oranythingstopsparentsusingchildrenaspowerplayswheneitherpartyfeelstheneed—

andI amnot limiting that observationto brokenrelationships.
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Forbothparentsto havemeaningfulroles,bothmusthaveaccessregularlyand
sustainably.As theBill pointsout, if physicalaccessis not alwayspossible(andhow
oftendo wehearofthecustodialparentchangingsuburb,city, state,country)therehasto
beatleastgoodcommunicationaccess.Theprovisionthatbothpartiesmustagreeon
majoraspectsoftheirchildren’supbringing,their education,health,culture,etc.hasto be
a positive,evenif idealisticattimes,

Anotherpositive,especiallyfrom thepointofview ofthoseparentswith whom the
childrendo not generallylive, is thatcompensationin termsoftime,hasto bemadeif
accessis deniedat anytime forno goodreason. Currently,anecdotalevidenceoffers
manyexamplesofchildrenaboutto becomeill orhavingto attendafunctionsothatthey
simplycannotgo outwith theotherparentthoughhe/shehastheright to havethem.

Oneof themosthearteningaspectsofthis ExposureDraft is theclearlyspeltout role of
theextendedfamily andtherecognitionoftheirrights, especiallyofgrandparents.We
canonly hopethatthis legislationtranslatesinto reality, althoughhereagainwecould
have“Not yourparents— but mine! !“ FiguresreleasedJuly 2005revealthat grandparents
supplyone-thirdofall child carein Australia— mostlyatno cost- sothattheparents
canbothwork and/orstudy. In amarriagebreakup, thestrainon thegrandparentswould
beincreased.

c) Theprovisionsto protectchildrenfrom abuseandviolencearejust commonsense.
Importanttoo is theprovisionthatreportsofsuchviolenceand/orabusehaveto be
evidencedandthat changesto accesswill bemadeshouldsuchclaimsbefoundto be
untrue.

d) Theestablishmentofanew,combinedregistryfor family law mattersshoulddo away
with someofthedifficulties facedby peoplecaughtup in thesystem. Thatthisregistry
mayoftenbe thefirst portofcall andwill thenreferpeopleto a FamilyRelationship
Centrealsoappearsapositive.

In summary,thenewprovisionsappearmosttimely, buthaveyetto betestedin anumber
ofways,mostparticularlyin theirbeingresourcedin line with agovernment’sstated
beliefthatthefamily is Australia’smostimportantsocialfoundation;andsecondly,in
rememberingthatultimately,thenewlawsaredealingwith peoplewhoareoften
traumatised,frustrated,angryand evenvengefulatbeingovertakenby a fatenotoftheir
choosing. Sothechildrenareoftenusedby therespectiveparentsto playoneoff
another.


