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Submissionto the exposuredraft of the Family Law

AmendmentBill 2005.

X CommitteeSecretary
~ HouseofRepresentativesStandingCommitteeon

LegalandConstitutionalAffairs
ParliamentHouse
CANBERRAACT 2600
Australia

DearSecretariat,
Thankyou for theopportunityto expressourviews regardingtheexposure
draft to theFamilyLaw Act AmendmentBill 2005.
We look forward to youracknowledgementin receiptof our submission.

Yours Sincerely,

2

PatricTh?~rkin;
SandraB’attersby;
Ann Sparks.

Onbehalfof themembersof theNationalCoalitionof Mothers~gainst
CHild abuse.
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On June~ areportcardon theFederalGovernment’sIndustrial Relations
Policyproposedchangeswaspresentedby 17 ofAustralia’sleading
academicresearchersin the field ofindustrialrelationsandlabourmarket
issues.
As staledin thereport card:
“Overview
Thereareat leastfourcritical labourmarketchallengesfacingAustralians
today, suchas:

• Labourandskill shortagesexacerbatedby an ageingpopulation
• Theproductivity slow-down
• Work-family tensions
• Thegrowthof low-paid,precariousemployment

On all theevidenceavailablefrom thiswealthof research,thereis simply no
reasonto believethattheFederalGovernment’sproposedchangeswill do
anythingto addressthesecomplexeconomicandsocialproblems.The
government’sproposalswill:

• Underminepeople’srights at work
• Deliveraflexibility that in mostcasesis oneway, favouring

employers
• Do —at best-nothingto addresswork-family issues
• Haveno direct impactonproductivity
• Disadvantagetheindividualsandgroupsalreadymostmarginatizedin

Australiansociety.”

Theyhavecometo theseconclusionsbecause:
“As independentspecialistsin industrialrelationsandlabourmarket issues,
it is our view thatindustrialpoliciesshouldbe informedandled by research
andevidence.Accordingly, wehavepooledour expertiseto reviewthe
actualevidence-asopposedto spin, speculationandanecdote— aboutthe
impactonAustralianworkersandworkplacesof thepolicies introducedby
theHowardgovernment.”

In very muchthesameway, researchershavefor sometime produced
extensiveevidencethatthe family lawreformsinitiatedsincethe 1995 Law
ReformAct havebeendetrimentalto childrenandmotherswho haveleft a
domesticviolencehousehold,andthattheoutcomeshavebeenseriousto
their safetyandwell being. Thesereformswerenot basedon actual
evidencefor theneedto addressadefinableproblemin the legislation,but
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moreastheresultof thelobbyingby themen’srightsactivists.Theresulting
incidentsof abusearid deathsof mothersandtheirchildrenon courtordered
contacthavebeenoverlookedin favourof giving heedto thehighly emotive
anecdotal,intensivelobbyingby themen’srights activists.Theirony is that
theseseemto representthesectorofAustraliansocietythataremostlikely
litigate andleastlikely to beableto be in aco-operativeparentalrelationship
afterseparation.We contendthatit is becausetheyaremorelikely to bethe
menthatuseviolencein theirrelationships.

Thefollowing areexcerptsfrom theresearchersto substantiateour
assertions.

TheFamilyLaw ReformAct 1995: theFirstThreeYears;Rhoades,Graycar,
Harrison,December2000,ISBN 0-646-40886-0

• .. .the sharedparentingconceptis totally at oddswith thetypesof
parentswho litigate. (p. 1)

• Our researchsuggeststhatthereformshavecreatedgreaterscopefor
anabusivenon-residentparentto harassor interfere in thelife of the
child’s primarycare-giverby challengingherdecisionsandchoices.
As onecounsellornoted?theconceptof ongoingparental
responsibilityhasbecomethenew ‘tool of control’ for abusivenon-
residentparents.(p.2)

• DewarandParkerhavedescribedspecific issuesordersasa ‘two-
edgedsword’, allowing moreflexibility in negotiationsover children
andenablingagreementsto bedraftedin an understandinglanguage,
butalsogiving non-residentparentspowerto assertadegreeof
controlover theresidentparentthat doesnot reflectactualparenting
practices.(p.3)

• Our researchsuggests,confirmingDewarandParker’sstudy,that
children’swelfareis beingcompromisedin theapproachto interim
decisionmakingthat hasdevelopedsinceJune1996 whenthe Reform
Act cameinto effect. (p.4)

• That is, decisionarebeingmadeonthebasisof theparents’interests
(or moreaccurately,theinterestsof theparentwho is nottheprimary
caregiver),ratherthanon thebasisofthechild’s welfare.
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• In practicethereforedecisionmakersareoftenassumingthatthebest
interestsof thechild will bemetby maintainingcontactratherthan
thatbeinganissuefor determination.In otherwords, thereis now
effectively a ‘presumption’(althoughnot a legal one)operatingin
favourofcontactwith thenon-residentparent,despitethecomments
of theFull Court in B andBanddespitetheexpressrequirementin the
legislationto considerthebestinterestsof thechild. (p.5,6)

• In recentyears,it hascometo beacknowledgedthatthe~core
business’of theFamilyCourtnow comprisescasesinvolving violence
or child abuseandthatthesearethecasesmostlikely to be litigated,
andleastlikely to settle.Our researchconfirmedfindings from other
researchthat showasubstantialportion of interim contactorders
involve allegationsof domesticviolenceandabuse.It is sometimes
suggestedthatallegationsof violenceareusedfor strategicpurposes
in litigation. However,researchhasshownconclusivelythatonly a
smallproportionof suchallegationsfail to be established.The
overwhelmingmajority of the30judicial officers interviewedfor this
projectbelievedthatmostallegationswereusuallywell-founded.The
issuethereforeis notaboutshifts in theveracityof allegations,but
aboutchangesin theapproachto ensuringthechild’s welfareis
safeguardedwhenconcernsaboutdomesticviolencecollide with the
desireto encouragecontact.(p. 6,7)

• Thepresentapproachto making unsupervisedordersfor contactat
interim hearingsrepresentsa retreatfrom theFamilyCourt’s
acknowledgmentin theyearsbeforethereformsof theadverse
psychologicaleffectsof spousalabuseupon achild’s welfare.That
recognitionandcaselaw havebeeneffectively displacedby the right
ofcontactprinciple.It is ironic thatthebodyofcaselaw developed
without an expressreferencein theAct to the impactof domestic
violenceon children’swelfare,yet oneof thePartVII reformswasto
include in thelegislationanumberofstatutoryreferencesto theneed
to ensurethesafetyofchildren.(p.7)

Backlash,Angry Men’s Movements,Dr. Michael Flood,2003 The Battle
andBacklashRageON, Why FeminismCannotbe Obsolete,StaceyElm
Rossi,Chapter21.
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• Men’s rights andfather’srightsadvocatesdo notaccuratelyrepresent
theviews of themajority of divorcedandseparatedmen. While many
men(andwomen)find theprocessesof divorceandseparationto be
hurtful, only aminority subscribeto theaggressivelyconservative
agenda’sof theanti-feministsmen’sgroups.In addition,thereare
otherfathers’ organisationswhich promotepositiveandcollaborative
visionsofmen’srelationswith womenandchildren,suchasDadsand
Daughtersin theUSA andFathersDirectin theUnited Kingdom(p.
264).

• Whereanti-feministmen’sandfather’sgroupsin Australiahavehad
mostpolicy successis theareaof family law. Changesin family law
madein 1995,particularlytheenshriningof children’s‘“~right to
contact”with bothparents,weredrivenby persistentlobbying by
persistentfather’srights groups(p. 266).

FatherhoodandFatherlessness,Dr. MichaelFlood,TAI. November2003
• 3.4 Dodgy methodsand bogusstatistics
This paperhascritiqued simplistic claimsabouttherelationshipsbetween
fatherlessnessandsocialproblems,particularlyclaimsaboutfamily
structure,divorceandchildren’swell-being.But thereis a broader
problemin muchof the rhetoricaboutfatherlessness:its flawed
methodology.In populisttextssuchasPopenoe’sLife WithoutFather
(1996)andin public statementsandmaterialsby somefathers’
advocates,discussionsof fatherlessnessarecharacterisedby the
confusionof correlationandcausation,the reductionof multiple social
variablesto bivariateassociations,thehighly selectiveuseof research
evidence,neglectof contradictoryor competingevidence,andtreatment
of small differencesasif theyweregrossandabsolute(Coltrane1997,p.
8). Bogusstatistics,with no factualbasis,areusedby someadvocatesfor
fathers’rights in assertingtheirpolitical agendas.

Law Reformby FrozenChook.MelbourneUniversityLaw Review,R.
Graycar,2000

• So, if thePartVII reformswerenot a legislativeresponseto an
identifiedproblemorto researchdataaboutwhat is in thebest
interestsofchildren,wheredid they comefrom? I suggestthatthey
werearesponseto theanecdotesconstantlyrecountedto politicians;
thestoriesof aggrievednon-custodialfatherswho told (andcontinue
to tell) bittertalesofgenderbiasagainstthem by the legal system,and
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particularlyby theFamilyCourt.Thefathers’rights groupshavebeen
remarkablysuccessfulin capturingtheattentionof thepoliticians.The
fathers’ groupspersistentlyclaim thattheCourt is ‘biased’ against
them.But theirclaimshad(andhave)rio empiricalsupport:the
literatureandtheavailablestudiesshowthat theFamilyCourtmakes
orders(in contestedcases)in favourof fathersattwice therateof
thosemadeby consent.The fathers’anecdotesthat socapturedthe
attentionofthepoliticians(andI shouldemphasisethat this is anon-
partypolitical issue:the legislationwas introducedby theprevious
LaborGovernment)invokedthediscoursesof ‘victimbood’ and
‘formal equality’ in muchthesamewayashappenedin the leadup to
theChildrenAct 1989reformsin theUnited Kingdom it is fair to
saythatwhenmeasuredagainstsomeof thestatedaims,thesereforms
havebeenunsuccessfulin bringing aboutachangein parenting
practices.Moreover,therehavebeensomevery seriousoutcomesthat
endangerchildrenandtheircarers.Not least,contraryto thestated
aim ofhavingparentsagreeaboutparentingissues,therehasbeena
considerableincreasein litigation and, in particular, in theareaof
contraventionapplications.. . (p.6).

• Thereis considerabletheoreticalresearchon howthevoicesof the
powerfuldrownoutthevoicesofthepowerless:in thecontextof
divorcelaw reform,

And thereareall sortsof
pragmaticreasonsfor this. Sinceit is overwhelminglywomenwho are
raisingchildrenafterseparationanddivorce(notbecauseof ‘biased’
courts,butbecauseof ahistoryofgenderedpatternsof caregiving),
theyarenotasfree asmenareto spendtime lobbying politiciansand
otherwiseengagingin public activities. By contrast,if federal
‘family’ lawswerechangedto respondto documentedphenomena
suchasthehigh incidenceofviolenceagainstwomenamongstthe
separatingpopulation,andthepovertyofwomenandchildrenafter
divorce,therewouldbeaperceptionthatpower(andmoney)were
beingtakenawayfrom men(p.9).

It is our experienceasanorganisationthatrepresentsprotectiveparentswho
look to thefamily courtfor child safety;asignificantnumberof parentswho
go to courtdo so seekingchild protectivecontactordersbecauseof ahistory
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of domesticviolenceandchild abusein the relationship.Theyare alsothe
partnerswho seekcustodyofthechildrenfor thepurposesof continuingto
punishtheprotectiveparent.As pointedout in Law Reformby Frozen
Chook,

This continuesto affectsocialpolicy andlegislationin
favourofthe lobbyingby themen’sandfather’srights groups.Ultimately.
thecontinuingemphasison theiragendais compromisingthesafetyand
well-beingofAustralianchildrenthat haveescapeddomesticviolenceand
child abuse.Despitetheclaimsthatthesegroupsrepresentthe“victim”
fathersofseparatedfamilies, statisticsdemonstratesthatwhilst theremaybe
somethatarelikely to havesomevalid claim, it canbearguedthatAustralia
suffersfrom a seriouswidespreaddomesticviolenceproblem.Therecent
campaignby theFederalGovernment,“Violence Against Women.Australia
SaysNo” is anacknowledgementofthedetrimentaleffectthatthisproblem
hason Australiansocietyat large.

As pointedoutby thereportcardin regardsto the changesin Industrial
Relation,whilst thisor anygovernmentcontinuesto reactto the“spin.
speculationandanecdote”,in this casethat of thewell-fundedmen’srights
campaigners,thenAustralianchildrenandtheir protectiveparentswill
continueto:

• Sufferfrom policies thatareunhelpful;
• Thecycleofdomesticviolencewill continueto spiral;
• Childrenwill continueto beforcedto contactwith aparentthat has

abusedthemandso continueto betraumatized;
• Theabuseanddeathsof childrenandmotherson courtordered

contactwill notbeaddressedasseriousevents;
• Theseeventsshouldbethecatalystthat impactslegislativechanges.

Despitetheincludedwordingin theseproposedchanges:
“exceptwhenit is orwould be contraryto a child’s bestinterests”in regards
to contact,thereality is that at present,the furtherenshriningandpro—
contactemphasisis merelycreatingmorepressureto contactwith abusive
parents.Thereis not “teeth” givento what is contraryto thechild’s best
interests.At present,childrenareforcedto contact,unsupervisedand
supervised,wherethecontactis clearlytraumatizing.

Thereis nothingin theseproposedin theexposuredraftto theFamilyLaw
Act AmendmentBill 2005thataddressesanyof theseissues.
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Written by PatriciaMerkin,

onbehalfofTheN,tional Coalitionof MothersAoainstCHild abuse.

NatMACH.
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