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18 June2004 Submission NO

TheHon. BronwynBishopMP
Chairman
HouseofRepresentativesStandingCommitteeon Legal andConstitutionalAffairs
ParliamentHouse
CanberraACT 2600

DearMs Bishop

BANKRUPTCY LEGISLATION AMENDMENT (ANTI AVOIDANCE & OTHER
MEASURES) BILL 2004

I wish to registermy concernthat the legislative changesreferredto above could be g
enactedin aform representedby therecentExposureDraft.

I am in businessas a CharteredAccountant and I have always taken a prudent and
conservativeapproachto theconductofbothmy businesscareerandmy personalfinancial
position.

Your proposedlegislative changeseffectively lift the corporateveil. Clause 49 of the
ExposureDraft EM states“ while assetprotectionarrangementsare not uncommonthe
Governmentconsidersthattheyshouldnot continue...”

Thereis absolutelyno doubt that the cornerstoneof the private enterprisesystemis the
survivaloftheavailability of limited liability.

Thedraft ofthe proposedlegislationmakesno mentionoftax avoidanceandhasthe effect
of being retrospectivelegislation that attacks the related assetsof every personwho
becomesbankruptfor whateverreason.

TheAttorney-Generalhasapparentlystatedthatprofessionalsshouldhaveinsurancecover
andthusthe legislationshouldnotaffect them.I would remindyouofthreeissues

1 Not everyoneis aprofessionalperson.

2 Insuranceis not alwaysavailable,and evenif it is, thereis no guaranteeit will
cover the risks encounteredor be available. There is also the issue of HIH
Insurancethatfailed notso long agoandleft peoplewith exposures.

3 Most peoplewho go bankruptdo not do soto avoidtax - thosepersonsarein a
minority.
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It is clear that no considerationhasbeen given to the following consequencesof this
legislation.

~ A personin businesswho hasa “no fault bankruptcy”suchasdueto a baddebtor
inability to insure is being penalisedfor trying to protect their assetsfor their
family.

~ Singlepeoplewould get no relief from any seizureordersasthey have no other
partiesto considerfor hardship.

~ “Long tail” litigation could be uninsurable for doctors and other essential
professionalpersonswho may getsuedlong afteran insolvencyeventhappensand
any assetsheldwould beat risk. For examplea doctorwho is sued10 plus years
afteranegligencetakesplace.

~ Professionalsandbusinesspeoplewhotakerisksarelikely to reducetheir exposure
to risk andthis will havea direct impacton peoplewantingto go into businessand
employpeople.

~ Banks and other lenderswill be forced to take further security to counteractthe
effect of the legislation, which will reducereturns to unsecuredcreditors, thus
defeatingthe allegedobjectiveoftheproposedlegislation.

~ Peopleclose to retirementwho lose accessto assetsheld in relatedentities will
becomeaburdenon thesocialsecuritysystemandmedicalsystem.

I support legislation that stops tax avoidancethrough bankruptcy however it needs
safeguardsthat: -

~ Allow peoplewho legally haveassetsin relatedentitiesandwho becomebankrupt,
to retainassetsthat havenot beendeliberatelydivertedJUST PRIORto bankruptcy
to avoidtheirtax orotherresponsibilities.

~ Modify the legislationto specificallymakeit applicableto tax avoidance
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In future if anegligenceclaim arisesor is threatened,theplaintiffs adviserswill knowthat
aswell aspursuingmy insurancecover theycannow threatento seekassetsheld by my
family createdmore than 10 to 20 years ago as a result of prudent and conservative
planning.

Thepublic shouldbe encouragedto be selfsufficient in retirementand not to dependon
GovernmentSocialSecurityin retirementyears. Yourproposalsput this atrisk.

This legislationdoesnot just apply to professionals;it appliesequally to any contractor
conductingtheirbusinessthrougha corporateentity.
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The simple solutionto the mischiefof thosewho broughtabout this change(the NSW
Barristers)is to introducemore targetedlegislation ratherthan using a sledgehammer
approach.
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