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6 July2004

Gillian Gould
CommitteeSecretary
HouseofRepresentativesCommitteeon Legal and ConstitutionalAffairs
ParliamentHouse
CANBERRAACT 2600 Fax. 62774773

DearMs Gould,

BANKRUPTCY LEGISLATION AMENDMENT (ANTI-AVOIDANCE
AND OTHER MEASURES) BILL 2004-07-06

I appearedbeforeyou thismorningin theStandingCommittee. TheHon
BronwynBishopMP askedfor informationaboutSection139ZQNotices.

Theattachedarticle is by a solicitorwho doesalot ofrecoverylitigation forNSW
trusteesandhasconsiderableexpertisein thisarea.

Yours faithfully,
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RICHARD BRADING
PRINCIPALSOLICITOR

CITY
Locked Baq 2700,
Strawberry Hills
NSW 2012
15 Belvoir Street,
Sorry Hills
NSW 2010
Tel: 0219951 5544
Fax: 0219951 5582
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Section 139ZQ
Notices

Section 1 39ZQ Notices
do they have a future?

by Sally Nash, Sally Nash & Co. Solicitors, Sydney

I
haveneverbeena fan of the section
1 39Z0Notice. Reluctantly,however,
I have concluded that they arc an
extremelyuseful tool for atrusteeto use

for thefollowing reasons:
a. If preparedproperly,theNotice hasthe

sameefl’eetasaStatementof Claim.
b. Theonusis on therecipientof theNotice

to applyto setit asideand,whilst thereis
no time limit undertheAct in which this
canbedone,theNoticecansetout atime
frame,whichI recommendto be 28 days.

c. Importantly, theNotice givesrise to a
chargewhich is aregistrablechargeat the
LandTitles Office andwhich entitlesthe
trusteeto abarepowerof sale.

HISTORY
Thepurposeofsection 1 S9ZQisto provide
an administrativeandsimplemechanism
wherebythetrusteecanrequirepaymentof
moneyor transferof propertywherethe
trusteeallegesthatthe transferis void.

It is fareasierandcosteffectivefor atrustee
to havetheOfficial Receiverissueasection
1 39ZQNoticethanit is to makeapplication
to theCourt for declarationsthat atransfer
of propertyis void undersections120 and
121 of theBankruptcyAct 1966.

Thereis no prescribedform.

FACTS AND CIRCUMSTANCES
TheNoticemustsetoutthefactsandcircum-
stanceswhichthe Oflicial Receiverconsid-
erssupporttheallegationsthatthetransferis
void. ‘The Noticeshouldcontainall thefacts
and supporttheallegations.It is usuallyonly
issuedafterenquiries,including the useof
section 77A and 77C Noticesandpublic
examinations,havebeencompleted.

The Official Receiverwill not issue a
section1 39Z0Noticewithoutsufficientcause
beingdisclosedin the Notice.TheOfficial
Receiverwill requirethetrusteeto providea

statementsettingout the stepstaken by the
trusteeto recoverthe moniesand the facts
and documentswhichSupportthe issueof the

Notice, If there is an applicationto the
FedendCourtto setasidetheNotice,theOffi-
cial Receivershouldfile aSubmittingAppear-
anceandriot becomeinvolved in thematter.
Thetrusteeshould conductthelitigation.

‘[he following mattersshouldbeprovided
in theNotice:
(a) Thefull nameof the banknipt;
(b) Thedateof bankruptcy.If it resulted

fromaCreditor’sPetition thenthe date
ofjudgment,thedateon whichtheact
of bankruptcywascommittedandthe•
datethepetition wasfiled shouldalso
be specified.

(c) Thedateof theallegedvoid payment.
(d) A statementdescribinghow themoney

waspaid,e.g., cash,chequeor tele-
graphictransfer.

(e) Thesourceofthemoneyshouldbe set
out.

(f~ Details of any borrowingsby the
bankrupt.

(g~ Thedateofpurchaseofanyrealestate
purchasedby thebankrupt.

(h) If thebankrupthasfiled aStatementof
Afihirs, thedatethebankruptstateswas
thefirst time he/shebecameawareof
beingunableto paydebtsastheyfell due.

(i) A detaileddescriptionof thetransac-
tion whichgaveriseto the debtor the
transactionwhichgavethebenefitto
theotherparty.

6) A full andcompletestatementas to
why, at thetime ofthe transaetion,the
bankruptwasinsolvent. If the person
hasbeendeclared bankrupton the
applicationofapetitioningcreditor,it
is useftilto contactthesolicitors for that
creditorto find out thedatesofletters
of demandandwhatinformationwas
providedatthe time ofthosedenmuds
andatthe time ofissueandserviceof
theStatementsof Claiiii.

(k) The valueof aiiy real estate,where

possille,should beby wayof proper
valuationandnot by real estateesti-
mateorclientestimate.

(I) A time for paymentshouldl~e stated.
(in) The fact that thepaymentis to l)e

used to pay th~ debtsof thebaiik-
rupt. If the transferis considerably
more than theknown debtsof the
bankrupt,only anamountsufficient
to pay thedebtsandcostsof aclmin-
istration shouldbe claimed.

REQUIREMENT FOR PAYMENT
It is my view thattheNoticeshouldcontain
atime for payment,e.g.seven,14, 21 or 28
daysafterserviceof theNotice.

REVOKE OR AMEND
The Official Receivermay at any time.
revokeor amendthe Notice. This would
includeextendingthetime for coiril)liunce
with theNotice by agreementwith the
recipientbut if suchagreementis not forth-
coming, therecipientroustmakeapplicatioii
to the FederalCotirt for such extension
of thetime. The reasonfor this is thesaiic—
tion setout in section 1 39ZTwhichmakes
it a criminal offence punishableby six
months,imprisonmentfor n(it complying
with theNotice.

if, however,the recipientof theNotice is
acorporationthe sanctionis iiot im~)rison—
ment. Section4B of’ the (‘,imes Act(Cth)
prescribes the maximum penalty to be
imposedon acorporation,whichI believeis
currentlysetat $15,0110.

In practicefewpi’actitionersap~)ly for the
extensionasusually theOllicial Receiverand
Trusteeallowextensions.Thecriminalsanc-
tion is isot takenseriously.

Although paragraphI 39ZQ(4) doesnut

providean expresspowerfor extendingthe
Notice, it is myview that theuseoftheword
“amend” enablesthe Official Receiverto
amendthe time for compliancewith the
Noticeby providing afurther letter in writ-
ing. It should be notedthat this poweris
given only to the Official Receiverandnot
to theTrustee,althoughpsrymeilt is requii-ed
to be macic to theTrustee.
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SERVICE OF NOTICE
It is my view that the Notice shouldbe
personallyservedon anindividual because
ofthecriminalsanctioncontainedon 1 39ZT.
A companyshouldbeservedin accordance
with theCorporationsLaw, 1991.A copyof
theNoticeis to heservedon thetrusteeas
well asthe bankrupt.SubsectionI 39ZQ(5)
is mandatooyandtheseNoticesmustbesent.
However, theredoesnot appearto be any
sanctionin thesectionif it is overlookedand
in my view it would not invalidatethe issue
orthe serviceof theNotice. If thepointwere
raisedin anobjectionit is my view that a
Judgeof the FederalCourt would have

power to treatthematterasformalonly.
Interestinglythereis notime limit specified

for serviceon thebankruptnortherecipient,
northetrusteeandobviouslythis canbedone
at anytime, but oneassumesareasonable
time andlmy viewis thatsuchserviceshould
beafterserviceof theNoticeon therecipient.

Thereis also no time limit on thevalid-
ity of aNotice.A BankruptcyNoticeis valid
only for aperiodof six months.TheCred-
itor’s Petition is only valid for aperiodof
1 2 months.Thereis no limit on thetime for
whichasection 1 39ZQNoticeis valid. This
is relevantin relation to section139ZR
asissueof theNoticel)erinitsthelodgment
of a.chargeovertheproperty.

TRANSFER OF PROPERTY
Most of theNoticesissuedundersection
I 39ZQdealwith thetransferof property,
usually betweenfamily or spousesfor no
considerationor for too little consideration.
Accordingly, it is opentothe trusteeto
requirere-transferto him of theproperty.

PROPERTY OR DEBT
If theNoticeis notcompliedwith, thetrustee
can sueon theNoticein therelevantCourt,
e.g.,in NSW, Local Courtup to $40,000,
District Courtup to $250,000andSupreme
Court over$250,000.Thetrusteecan then
takenormal recoveryaction in relationto
the dlebt — suchactionbeingby wayofwrit
of execution,gamisbee,bankruptcyorwind-
ing up. Thereis no defenceto suchaclaim
if the Noticehasnot beensetaside.

CHARGE OVER PROPERTY
— POWER OF SALE
A chargeoverpropertyis createtlon the issue
of asection1 39ZQNoticc;Propertyis not
dlehuedlandlis, in my view, notlimited to real
propertybut couldbe amotorvehicleor
otherplai~t andedjuipment.If it is realprop-
erty, thechargecan benotedon the tideby
thefiling ofaform ofRequest;if it is on other

itemsof equipment,it canberegisteredat
REVS for amotorcarandin theMiscella-
neousDeedsRegisterat theLand Titles
office for other chattels.If it is over a
company’sproperty,it canbe notedatthe
ASIC as astatutorycharge.

Thechargeoverpropertydoesnot have
priority overan existingmortgage,lien,
chargeor otherencumbranceof anassoci-
atedentity oranyotherentity, if the Court
is satisfiedthatsuchotherencumbrancearose
from an armslengthtransactionfor value.

Thus,it is not the casethat thecharge
takespriority overtherightsof amortgagee,
e.g.,WestpacorCommonwealthBankwho
hasprovidedfundsin thenormal courseof
lending.

Uponregistrationofthecharge,thetrustee
hasapowerto sell subjectto anychargesor
mortgageswhichhavepriority. Theproceeds
of salearethenappliedin anormalmanner
with the first mortgagee,andsecondmort-
gageebeingpaidin priority to the trustee.

• Interestinglysubsection1 39ZR(6)givesthe
powerof saleto the trusteeandnot to the
Official Receiver,butsubsection(4) givesthe
right ofregistrationofthechargeto theOffi-
cial Receiverandnot thetrustee.

To enablethepowerofsaleto beeffected,
it will alsobenecessaryto havethebankrupt
orthebankproducetheCertificateof Title
to theLandTitles Office for registrationof
the charge.

OBTAINING ORDER FOR
POSSESSION
Oncethechargehasbeenregisteredandthe
power ofsalearises,it maybenecessaryto
obtain an orderfor possessionfrom the
FederalCourtor theSupremeCourt.

The SupremeCourt Rules contain a
procedurefor an orderfor possessionto be
madebeingby wayof Statementof Claim.
An orderfor possessionis obtainedandthe
CourtSheriffis instructedby the Court to
takepossessionoftheprop~rty.This involves
changinglocksandremovingfurniture and
privatepossessionsoftheoccupiers.lt also
involvesnotifying eachof theoccupiersat
thepremisesofthetrustee’sintentionto take
possession.

OBTAINING CERTIFICATE
OF TITLE
If thepropertyis unencumbered,theCertifi-
cateof Title maybe held by therecipient
of thebenefitandit maybe necessaryto
obtainanorderthatthe Certificateof Title
beproducedfor thepurposeofregistration
ofyour charge.At thesametime it maybe
usefulto obtain anorderfor possession.

As a general rule, if the Certificate
of Title is heldby abankor financial institu-
tion, thedocumentwill beproducedat the
Land Titles Office upon payment of a
productionfeefor registrationofyour charge.

POWER OF COURT TO SET ASIDE
NOTICE - COURT PROCEDURES
TheCourthaspowerto setasideaNotice
but suchapplicationshouldbemadeprior
to thetime for compliancewith the Notice.

It is myview thatsuchapplicationshould
belistedbeforetheDutyJudgefor anexten-
sion to begivenuntil furtherorderin the
applicationoruntil seven(7) daysafterdeter-
minationoftheapplication.Alternatively, if
thefirst mentiondateis fairly soonafteris4ue,
suchorderscanbemadeby consenton the
first returndate.

Normally;when an applicationis filed hi
Sydney,it is heardon aTuesdaybeforethe
Registrarwho mayreferthematterto ajudge
or a Federal Magistrate. More usually,
however,atimetableis setfor thepreparation
andfiling oftheAffidavits andanycrossappli-
cation.

FREEDOM OF INFORMATION ACT
- ADMINISTRATIVE DECISIONS
(JUDICIAL REVIEW ACT)
Both Acts applyto thedecisionto issuea
l39ZQNotice.

Accordinglyit would alsobeopento an
applicantto applyundertheADJR Act to
injunct the enforcementof the section
1 39Z0Notice andfor ordersdeclaringit
invalid.

GENERAL
TheCourtmight tieverhaveto determine
thevalidity ofthe section l39ZQNoticeor
thechargebecausethetrusteeshouldin
eachcasefile aCrossClaim seekingeach
of the declarationsandorderspursuantto
section120, 1 21 and 122 of the Bankruptqy
Act. 1’his becomesthe substantiveapplica-
tion beforethe~CourtwhichtheCourt then
determines.In determiningsuchmatters,
theCourtwill grantto thetrusteeanequi-
tablechargesecuringthe trustee’sinterest.
Suchordershavebeenmadein thetwo Full
Courtdecisionsof:
a. Qificial Trusteev. Aluaro [1996]66 FCR 374.
b. FodarePpLtd v. Q/~ciai Trus e in Bankruptcy

[2000]FCA 1388.

Sally Nash
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