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Inquiry into the Bankruptcy LegWation Amendment
(Anti-Avoidance and Other Measures)Bill 2004

DearSecretary

I amwriting in relationto yourCommittee’slhquiry into theBankruptcyLegislation
AmendmentBill 2004.

TheAustralianIndustryGroup,representinga membershipofover 10,000employers
mainly in themanufacturing,manufacturingassociatedservicesandtheconstruction
sectors,is deeplyconcernedaboutthe implicationsofsomeprovisionscontainedin
this Bill.

We areparticularlyconcernedwith thestrongpossibilityof severeunintended
consequences;thehighlikelihood thatmanysmall andmediumsizedbusinesseswill•
faceaperiodof disruptiveuncertaintyand,whatweperceiveto be an inadequate
considerationgivento thecoststo business(andultimatelyto consumers).

Ourmembershaveexpressedtheseconcernsvery strongly.In thepasttwo weeksin
particular,theseconcernshavebecomemuchmorewidespread.

We submitto theInquiry thattheBill shouldnotbepassedin its presentform until
businessconcernshavebeenexaminedfully andsatisfactorysolutionshavebeen
developedto avoidtheproblemswith theapproachproposedin theBill.

Ai Groupagreesthatabuseof the bankruptcyprotectionsneedsto be addressed,as
statedin theBill’s objectives.Nevertheless,weareadvisedthattheapproach
proposedin theBill is very likely to haveamuchwidercommercial impactthanthe
desirablepreventionofrecognizedabuses.

At thevery least,thecontemplatedchangesto thebankruptcyprovisionswill create
confusionfor businessesof all sizes,mostparticularlythosesmallerbusinesses
comprisedof individualpartnerships,wherethedevelopmentof trusts , for example,
haslongbeenanacceptableanddemonstrablypragmaticresponseto changing
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businessenvironments.Thereis likely to bealso extensivedisruptionto theusual
businessarrangementsput in placeasamatterof commerciality- this is especiallyso
given theextendedretrospectiveeffectofthechanges.Questionsof howbestto go
forwardarealsocausingconcernandunnecessarypressureon ourmembers.This has
beenvery forcefully expressedto Ai Groupby anumberof ourmembersto date,ane
weexpectthatwhenthefull extentof theramificationsof theBill aredigested,there
will beevengreateroutcryfrom business.

We understandtheconceptualargumentthatsomeuncertaintiesshouldbeableto be
addressedthroughtheinsurancemarket.We do not, however,haveconfidencein the
ability of the insurancemarketto cometo optimumpricingandcoverage
arrangementsin ashortspaceof time. Indeed,currentexperienceof theinsurance
market’sreadinessto extendits coverageto suchareasis not encouraging.It would
alsobe interestingto explorethe legal basisfor suchinsuranceif thewrongful act
contemplatedin theBill (thetaintedpurpose)is onefor whichtraditionallyno
insurancehasbeenavailable. Thecostsof coverwould be excessive.Thereis also
theissueofretrospective“cover”. We couldalsoraisetheobviousissueof the
prohibitivecostsof ‘de-structuring’ existingarrangementsto avoidtheperceptionof.
ataintedpurposeemergingwith hindsight.

Evenif thereweregood informationaboutrisks,andparticularlyaboutthe
differentialrisksfacedby variousprospectivepurchasersof insurance,the initial
uncertaintyaboutthecoverageandfull implicationsof thelegislationwill inhibit the
emergenceof efficientmarketsolutions.This periodofuncertaintywouldbeexpected
to lastfor quitesometimeuntil majorquestionssurroundinglegal interpretationhad
beenresolved.

In reality,of course,thereis notcurrentlygood informationaboutthedifferential
level ofrisk facedby variousprospectivepurchasersof insurance.This is likely to
supporta risk averseresponseon thepartofinsurersresultingin highpremiumsand
highcrosssubsidiesbetweenlow andhighrisk insurers.

We submitthatit is naiveto translateaconceptualargumentabouttherole that could
beplayedby theinsurancemarketin thecontextofcompleteandunambiguous
informationinto theargumentthatthereis apractical,ready-madeandefficiently
pricedsolutionawaitingthechangein propertyrightsenvisagedin theBill.

Ai Groupseesthepotentialimpactsfalling on thevery largenumberof Australian
unincorporatedbusinesses.Typically thesearesmall andmediumsizedbusinesses.
Theimpacton thesebusinessesis particularlydifficult becausefinancial(and
insurance)marketsappearto sufferfrom a generallackof adequateinformationupon
whichto basepricingandcoveragesolutions.

Theconcentratedimpactofthesemeasureson small andmediumsized
unincorporatedbusinessesis likely to promptchangesin businessstructureas
alternativesolutionsaresoughtin theabsenceof an adequateinsurancemarket. IC, as
weexpect.thesebusinessesreceiveadviceto incorporate,theywill alsohaveto
considerdifferencesin taxationtreatmentandpossiblystampduty impositions.



18/06 ‘04 FRI 16:58 FAX 61 2 9955 0907 Al AROUP EXEC I~j 004

6129955 ~9Q?

Againstthis background,weregardtheBill’s assessmentof anegligible financial
impactasgrosslyinadequate.Businessesfacetheprospectof higherinsurancecosts,
costsassociatedwith theoperationof adifferentbusinessstructureandcosts
associatedwith thetransitionto asnewbusinessstructure.Legitimatearrangements
for theeffectiveconductof businessareatrisk.

In short,weurgetheinquiry

• to recommendthattheBill notproceeduntil thesignificantuncertainties
associatedwith thechangesareresolvedsatisfactorily;

• proposeathoroughinvestigationoftherangeof unintendedconsequences
arisingfrom theapproachadoptedIn theBill; and,

- to emphasisetheneedto put in placeadequatetransitionalarrangementsfor a
widecross-sectionofthebusinesscommunityif thecurrent— orasimilar
approach— is takento addresspracticesof thevery few.

HEATHERRIDOUT
ChiefExecutive


