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The Commlttes Secretary

Standing Committee on Legal and Constltutional Affalrs
Parliament House

CANBERRA ACT 2600

Attention: Gllilan Gould
By Facsimile: 02 8277 4773

Dear Madem

BANKUPTCY LEQISLATION AMENDMENT (ANTI AVOIDANCE AND OTHER MEASURES) BILL

2004
INTRODUCTION
1. We refer to the Bankruptcy Legislation Amendment (Antl Avoidance and Other Measures) BIll
- 2004 (referred to a@s "the Proposed Amendments”), exposure draft and explanatory
memorandum clrculated by the authority of the Attorney Genersal, the Honouraeble Philtip
Ruddock MP.

2. Woa ealso refer to the Medla Release Issued from ths office of Senator Bronwyn Blshop dated
21 May 2004, noting that the House of Raepresentatives Standing Committee on Legal and
Constitutional Affalre will examine proposed changes to the bankruptcy laws, aimed at
stopping bankrupts from using existing legielation to continually evade debts and that
submlssions hava been called for In response ta the Proposed Amendments.

3. In this regard, Moore Stephens BG Chartered Accountants now wishes to provide Its
submisslon In responss to the Proposed Amendments.

4. By way of background, Moore Stephens BG |s a Chartered Accounting firm, based In Perth,
Western Austrella, which provides multl disclplined services, In business consulting,
Insolveney, audlt, accounting and texation advice. The firm lg an Independent member of
Moore Stephens International Limited, which Is & network of accounting end financlal advisors
spread across the world.

5 The paftners at Moore Stephens BG each have In excess of twenty year advising clients,
melnly in the emall o medium businesa sector and have concerns regarding the impact of the
proposed leglslation on the broader business community end wish to provide a submigslon to
the inquiry.

8. If there are any querles, regarding this submisslon, these should be addressed to, Mr Dino
Traveglinl, Corporate Recovery, Moore Stephens BG.

Response to the Provislons Contained at Schedule 1 of the Proposed Amendments

7. This submission malnly deals with Schedule 1 of the Bankruptcy Leglslation Amendments
(Antl Avoldance and Olher Measures) BIll 2004,
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Concerns Arising from the Joint Taskforce Report

8. Under the orlginal Joint Task Force report, the report focused on a small number of barrlsters
In New South Wales who had used bankrupicy as a means to avold paying thelr income tax
obligations. The report notes there were 58 barrlsters over & perlod of flve years, owing the
Commonwsalth approximately $20 mlilion In unpaid taxes.

8. We conflrm our support to any measures thet need to be teken to prevent any abuse of
payment of revenus to the Commonweeith or State Governments and support any legislative
amendments to prevent similar situations arlsing In the future.

10. However, we are concerned at the Impact which the Proposed Amendments may have and
specifically those provislons contalned within Schedule 1 of the Proposed Amendments
relating to talnted transactions, We consider that these amendments have far reaching and
unintended consequences, for the broader busliness communlty, which Includes small
business proprietors, contractors, professlonal service providers and company dlrectors.

11. We cansider that the changes as proposed under Schedule 1 have the potentlal to have a
significant and unintanded Impact in business and commerce generally, particularly smailer
businesses and may cause upintended demage to businesses and individuals Involved In
commerce.

Deflnition of Tainted Purpose

12. The main cause for concern arises from the very broad scope of transactlons and financlal
arrangements which the proposed Amendments cover, speclfically within the definitlon of
“Talnted Purpose”.

13. Under this definition of Telnted Purpose which, teke the case of the “Tainted Maney" for
example, refers to where the main purpose was:

“...(a) to prevent the money or property from becoming divisible amongst the bankrupt's
creditors; or (b) to hinder or delay the process of making the money avallable for division
among the bankrupt's creditors. ..."

It Is considersd that this definition will cover a very broad range of transactions which have
been entersd Into In good falth and will Impact on the ability of buslnese proprietors to
effectively manage the rlsk of continuing or entering into a business enterprise.

14. All manner of enterprise, whether it Is large public companles or Individual sole traders, have
a requirement to be able to manage risk and return on an appropriate level. In the case of
rlsk It hes been accepted that husinesses should be able to use limlted llabillty protection with
a view to managing any risk of loss 1o thelr core business assets, This fundamental arlses
from English company law and largely forms the basls of contemparary corporate law In
Australla,

15. In the majorlty of cases, parties entering Into & commaerclal entarpriee will require some form
of iimited liabllity or asset protectlon before embarking on such enterprise. This is typical In
the case of many family owned small businesses throughout Australia.

16, Without the avallability of limited Ilabllity or asset protection, a significant dlsincentive may be
created for famlly owned small busineeses from entering into or continuing with a commerclal
enterpriae, due to the realisatlon that thelr life savings may now be at risk of being lost, In the
event of the business falling.
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Insolvency Due to Unforseen Circumstances

17. In this regard, it has been our experience that business fallure cen often be unforeseen and
are cauaed by factors outside of the control of business proprietors, which may uitimately
force them to becomes bankrupt, or in the case of companias, force them into some form of
ingolvency administratlon.

18, Take for example, the bullding and construction Industry, and a recent case In Western
Australla, where & large buliding and construction company collapsed and was placed Into
external administration. Thls caused a flow on effect, due to contractors who were owed
monay by the building company now having their cash flow cut off, due to debts owad to them
being unrecoverable. This has the effect of forcing some of theas contractors being paced
into some form of formal Insolvency administration.

19. Another example ls the Impact which the SARS virus had on the travel and hospltallty Industry
which would have forced businesses In thig Industry sector having to close and perhaps being
placed under some form of Insolvency administration.

20. These are not cases where business proprietors [ntentlonelly structured thelr affairs o defeat
creditors with a view to hiding their assets, but rather thelr financial demise was due to
unforeseen clreumstances, outside of their control.

Profasslonal Saervice Providers

21. [t i8 noted the professlonal service providers have a unique situation in that many are
restricted from having any form of limited ligbllity. This therefore would make professional
service providers somewhat exposed, compared to businesses which can operate with a
corporate structure, with limited liabllity.

22, It has been argued that insurance should be avaliable to caver riske assoclated with business,
specifically professlonal service advisors.

23. In this regard It is noted that insurance Is not avellable for all types of business rlske. Namely
in the case of bad debts, Insurance cover may not be available or ls uneconomic to secure,
whether It be for professional services providers or other businesses.

24, Furthermore, In regerd to professional Indemnity Insurance cover, where it Is avallable, it will
often be restricted and wlill have a number of excluslon clauses. This therefore exposes
business and professional providers to risks essoclated with their own individuel disclplines
which are uninsurable.

25. Without the avallebllity of some form of asset protection, a significent disincentive for
professional service providers 1o remaln In practice I8 created, whether it be for accountants,
lawyers or medical practitioners.

Retrospactivity
26. One of the other Issues which s also of concern Ia the retrospective nature of the leglslation.

27. Under the proposed leglslation arrangements designed to provide some form of asset
protection or limited liability and which have been In place based upon existing government
statute and common law may well be capable of being overturned.

28. We consider this haa the potentlal to create significant distress for businesses, as In meany
cases these assets may represent a retirement fund for business proprietors. Accordingly, it
may well be that the risk of losing thelr life savings may be 100 great to alther continue In
business or to commence a new venture under the Proposed Amendments.
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RECOMMENDED CHANGES TO THE PROPQSED AMENDMENTS
L.eglsiation to Prevent Abuae of Payment of Debts Owing to the Australlan Taxatlon Office

29. In the first Instance, we recommend that due 1o the malin targets of legisiation being offenders
for non-payment of income tax to the Australlan Taxatlon Office, that conslderation he given
to making amendments to relevant taxation leglslation to capture those offending tax payers
and potentlal and actual bankrupts.

30. This could also poesibly be extended to include punitive provisions where schemes are
entered Into to avold payment akin to the nature of leglslation which is contained within Part
IVA of the Income Taxation Assessment Act, 1978.

Dafinition of Tainted Purpose

31, We conslder that If It Is declded to proceed with the amendments, the definition of Tainted
Purpose ahould be very spaclific where at the time of the Tainted Transaction the bankrupt
was or was about to become Insolvent. This will then capture those transactions that were
made with the Intention of defeating creditors as opposed to trensactions which are
undertaken in good faith in order to mitigate any risk In the conduct of a business venture
without any knowledge or Intention of bankruptcy or without the Intention of defeating claims

by creditors.

Retrospoctlvity

32. If the amendments are to be pursued then we would recommend that the legisiation is not
retrospective but captures those transactions which have been entered Into after the

commaeancement of tha legislation,

Yours falthfyl
W

Dino Trav
Partner
Moore Stephens BG
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