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Secretary,
HouseofRepresentativesStandingCommitteeonLegal Affairs,
R1-109,
ParliamentHouse,

lDI~ 1 7 ~iUN2004 4t~1i

Canberra.
A.C.T. 2600

.

DearM/s Gould,

Re: ProposedAmendmentsto theBankruptcyAct

.

I enclosein duplicatemy submissionon theabovematter.

Yours truly,

HisHonourJohnF. B. Howse

.



Submissionin respectof theproposedamendmentsto theBankruptcyAct

.

As I understandtheproposedamendmentsto theBankruptcyAct they involve, interalia,
that transactionsbetweenspousescanbeopento attackirrespectiveofwhenthey
occurred. In otherwordsatransactionbetweenspouseswbich, sayfor argumentssake,
occurredaslongagoasforty orfifty yearsmaybeliableto besetasideorcanbecome
otherwiseopento attackin orderto makethepropertyinvolved,orpartof it availableto
creditors.

Thefactthat theproposedlegislation, if put into effect,will begivenretrospective
operationat all makesit, with all duerespect,draconianlegislation. Thefact that thereis
to beno limit upontheperiodoftime duringwhich transactionsmaybereviewedmakes
theproposedlegislationevenmoredraconian. Indeed,in thefifty yearsor sothat I have
practisedlaw in differentcapacitiesI haveneverencounteredlegislationasdraconianas
what is beingproposed.

My respectftdsubmissionis thatthereshouldbe someperiodoftime, saytenorperhaps
fifteen yearsafterwhich transactionsbetweenspousesshouldnot beopento attackor
reviewfor bankruptcypurposesin any circumstances,andafterwhichneitherpartyto a
transactionshouldhavetojustify his or herposition. Surelyit shouldbeproperfor a
prudenthusbandto makeappropriateprovisionfor his spouseand/orchildrenwithout
therebeinga risk that in theunfortunateeventof him becomingbankruptmorethanten
or fifteenyearslaterthat provisionwill thenbeliable to besetasideorreviewed.

If thelegislationin its presentproposedform is put into effectit will meanthattherewill
be no wayin whichaprudentspousecanat anytime realisticallymakeadequate
provisionfor his orher spouse.

HisHonourJohnF.B.Howse

.


