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SenatorBronwynBishop
Chairperson
HouseofRepresentativesStandingCommitteeonLegalandConstitutionalAffairs
ParliamentHouse
CANBERRA ACT 2600

DearSenator,

Bankruptcy Legislation Amendment(Anti Avoidance& Other Measures)Bill 2004

I wishto registermy deepestconcernthatthelegislativechangesreferredto abovecouldbeenactedin
aform representedby therecentExposureDraft.

I am48yearsofageandcarryonpracticeasasolicitor in thecommercialarea. I havealwaystakena
prudentandconservativeapproachto theconductofbothmy businesscareerandmy personal
financialposition.

Yourproposedlegislativechangeseffectivelylift thecorporateveil. Clause49 of theExposureDraft
EM states“ while assetprotectionarrangementsarenot uncommontheGovernmentconsidersthat
theyshouldnotcontinue ...“

Thereis absolutelyno doubtthat thecornerstoneoftheprivateenterprisesystemis the survivalofthe
availability of limited liability.

My understandingofthe law that wasbeingconsidered,wasthat it wasto bebasedon thejoint task
forcereport “UseofBankruptcy& Family Law to Avoid Tax “.

Thedraft oftheproposedlegislationmakesno mentionof tax avoidanceandhastheeffectofbeing
retrospectivelegislationthat attacksthe relatedassetsofeverypersonwho becomesbankruptfor
whateverreason.

TheAttorney-Generalhasapparentlystatedthat professionalsshouldhaveinsurancecoverandthus
thelegislationshouldnotaffectthem. I would remindyouof threeissues

1. Not everyoneis aprofessionalperson;theproposedlaw coversanypersonwho becomesa
bankruptincluding all thosein businesstaking risksthe sameaseveryotherbusinessperson.
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2. Insuranceis notalwaysavailable,andevenif it is, thereis no guaranteeit will covertherisks
encounteredorbeavailable. Thereis alsothe issueofHIH Insurancethatfailed notsolong
agoandleft peoplewith exposures.

3. Most peoplewho go bankruptdo not do soto avoidtax-thosepersonsarein aminority.

It is clearthat no considerationhasbeengivento thefollowing consequencesofthislegislation.

• A personin businesswho hasa“no faultbankruptcy”suchasdueto a baddebtor inability to

insureis beingpenalisedfor trying to protecttheirassetsfor their family.

• Singlepeoplewouldgetno relieffrom anyseizureordersastheyhaveno otherpartiesto
considerfor hardship.

• ‘Long tail” litigation couldbeuninsurablefor doctorsandotheressentialprofessionalpersons
who maygetsuedlong afteran insolvencyeventhappensandanyassetsheldwould beatrisk.
For exampleadoctorwho is sued10 plus yearsafteranegligencetakesplace.

• With recentcaselaw on liabilities for non-executivedirectorsof companies,non-resident
directors’ indirectassetswouldbeatrisk. This is likely to causeareductionofinvestmentin
thiscountry. —

• Professionalsandbusinesspeoplewho takerisksarelikely to reducetheirexposureto risk and
this will haveadirectimpactonpeoplewantingto go intobusinessandemploypeople.This
will havea direct impacton employmentandGDP overtime.

• Banksandotherlenderswill be forcedto takefurthersecurityto counteracttheeffectofthe
legislation,whichwill reducereturnsto unsecuredcreditors,thusdefeatingthealleged
objectiveoftheproposedlegislation.

• Peoplecloseto retirementwho loseassetsheldin relatedentitieswill becomeaburdenon the
socialsecuritysystemandmedicalsystem,astheywill neverrecoverfinancially ormentally
from losing everything.

I supportlegislationthatstopstax avoidancethroughbankruptcyhoweverit needssafeguardsthat:

• Allow peoplewho legallyhaveassetsin relatedentitiesandwho becomebankrupt,to retain
assetsthat havenot beendeliberatelydivertedJUSTPRIORto bankruptcyto avoidtheirtax or
otherresponsibilities.This is relativelyeasyfor abankruptcytrusteeto determine.

• Keeptheexisting limits ofrelationbackperiods.

• Modify thelegislationto specificallymakeit applicableto tax avoidance.

• Removetheonusofproofon thebankrupt- thecurrentlegislationeffectivelymeansabankrupt
is guilty until heor sheprovesthemselvesinnocent.

• Restrictaccessto assetsby aTrustee,regardlessofhowheldbut externalto thebankrupt,tied
to theageof thetax debt.

Why shouldI gamblewith my family’s futureeverytime I takeabusinessrisk?

In future if anegligenceclaim arisesor is threatened,theplaintiffs adviserswill knowthataswell as
pursuingmy insurancecovertheycannow threatento seekassetsheldby my family createdmorethan
10 to 20 yearsagoasaresultofprudentandconseryative~planning.
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My intentionhasalwaysbeento beselfsufficient in my retirementandnot to dependon Government
Social Securityin my retirementyears. Yourproposalsnowput this at risk.

This legislationdoesnotjust applyto professionals;it appliesequallyto anycontractorconducting
theirbusinessthroughacorporateentity.

Thesimplesolutionto themischiefofthosewho broughtaboutthis change(theNSWBarristers)is to
precludethemfrom practisingtheirprofessionandpursuethemfortax fraud, ratherthanto target
thosewho havecausedno mischief. Why hasthis notbeenaddressed?In additiontheTax Office
needsto bemorevigilant in pursuingdebtrecovery.

I intendto raisetheprofile ofthis issuein thepublic arenato highlight the inappropriatenessofthis
legislation.

I would bepleasedto discussthis matterfurtherwithyou oroneofyourofficersshouldthatbe
appropriate.

Yourssincerely

~ -\

RichardPayne

cc TheHon Phillip RuddockMP
AttorneyGeneral
HouseofRepresentatives
ParliamentHouse
CAMBERRA ACT 2600

cc SenatortheHon ChrisEllison
48 VentnorAvenue
WESTPERTH WA 6005

cc Ms JulieBishopMP
Memberfor Curtin
414 RokebyRoad
SUBJACO WA 6008

cc TheHon Darryl Williams MP
P.O.Box 1206
BOORAGOON WA 6954


