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10 June 2004 .
Guy Bailey

59 Sewell Street
Fast Fremantle
WA, 6158

Senator Bronwyn Hishop
Chairperson

House of Representatives S i Commiitee on Lezal aad Uonstitaticnal Alfairs

Parliament House

{

Canberra ACT 2600
Dear Senator,

BANKRUPYCV LEGISLATION AMENDMINT (AT AVOIDANCE & OTHER
MEASURE‘AJ) Bﬂﬂﬂu 2@@"‘!

I wish to register my deepet concern that the legisiative chonges referred (o above could
be enacted in a form represe e by the recent HExposnre Dirafl.

I am 38 years of age. in bu-iae:s as a marine fuel agen’ A ¢ 1 have always taken a prudent
and conservative approacl 1o the conduct of belh yay Pw;n ‘st career and my personal
financial pogitinn,

Your proposed lcpislative chenges cffectively Lift the corposate veil. Clause 49 of the
Exposure Draft EM states. " ...whilc asser prosection arrangements are nol uncommon the
Government considers that 1ley should nol contfinue...”

There is absolutely no doubr that the corner stone of the private enterprise system is the
survival of the availaoiity n! Hnited imnbiliy.

My understanding of the Jrw that was to be considered, s that i't was 10 be based on the
joint task force report “Use of Pankruptey & Family fav to Avoid Tax

The draft of the proposed toiviaiion riekes ae mention of G avoidance and has the effect
of being retrospective leyisial atachy the elotud nssets of every person who
becomes bankcupt s whatsy

S reaseon
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The Attorney-Genetal has ey hm o that prolessiuindis should huve wsurance cover
and thus the legislation shut sob alfect thum. Twoned tamind vou of three 1ssues

1 Not cveryone is o "."\‘T}iéﬁsi")'niﬂ SIS AN iha: SERVIIN sedd bw covers any person who
. 3 t 5
becomes a baas rapt Ll 5% 1111’ atl those m busingss Tf_ﬂ{ln’{‘ risks the same as
1 =

every other bust, ens posson.

2 Insurarcz is act Ay ays avaitable, and ¢
cover the risks o vinhle Ul

: ‘.‘:d. GO0 Lva
fngorance thar 0w not e lonp aco mnd efl people v

ven i1 v, there 1s no guarantee 1t will
1¢ alse the wssue of HIH
*h exposures.
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Most people who g bankrupt do a0t do 80 10 avord tox - those persons are in a
minority,

It is clear that nie consideration has been given to the foliuwing consequences of this
legislation,

>

A person in busingss whie xas a “no faull bankrupicy” such as due to a bad debt or
inability to insure i Feing penalised for trving 10 protect their assets for their
family.

Single people would get no relief from any seivure orders as they have no other
parties Lo consider {or frdship.

“Long tail™ fitigation could be wolwvuwraste 1w doctors and  other essential
professional pcrsons wi o may get sued long aiter an (us o‘vam,y event happens and
any assefrs held woud se at risk. For esample a doctos who is sued 10 plus years
afier a negligence tak oy pince.

With rvecent case lav oo lahihiies for non-exvecutive dincctors of companies, non-
resident drectors iadicect assets would be at sk, This is likely 1o cause a
reduction of investrront v this countyy.

Profescionals and busin -ss pwplv who take risks are ikely to veduce their exposure
to risk and this wili a0 & direct impact on p2ople wenling te go into business and
employ people. This wi lmve a direct impact on cmployment and GDP over time.

Benks and other teaders will be torcad to take rurther secouty to counteract the
effect of the legishiticv. which will reduce retuvas o vasecured creditors, thus
defeating ithe allegedt abjeciive of the proposed legistaton.

People close to retien.ul who lose ecess 10 ussets held in related entities will
become o burden on the social security svsem and mcdical systern, as they will
never recover finanzially or mentalty Gon losing vveryihing.

I support fegistation thet sioas tax avoidauce thiough baonkruptcy however it needs
safeguards that: -

>

Allow people who Lhga v have assots n rolated entdcs 2ud who become bankrupt,
to retain assets that h.w 1ot been 'Jt:)lfewtd;-, diverted JUST PRIOR. to bankruptcy
to avoid their tax o ohicr responsibilides. Vhas s relotively easy for a bankruptey
trustee to determing,

Keep the exvising s of velarion back pericds.

Modify the tegislalior (o speetbicat)y make o appliceble 1o tax avoidance

Removve the onus i voeof or the boskrupr - e cureent fepisiation effectively
means © basrupt i oy aani he or she provaes temsoives innocent.

Resiricl aceess o vowes by a Trustee. rogavdiess of sow held but externat to the
bankrupt, tied to the g ot the @y deb
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Why I should gamble with myv family ~ future every lime { take a busingss risk?

In future if 2 neglivence clein artses o s tarearonied. the plainli i’ s advisers will know that
as well as puvsving my Wsproic. cover ey can now Urealsin o seel assels held by my
family created move than '0 o 20 vears ago as o result of »rudent and conservative
planning.

My intention has always been ‘o be self sulficiong in vy retivement and not to depend on
Government Sociat Becurtly o ny retivement years. Your proposals now put this at risk.

This legislation does nat just 2ppiy o professionsl it appes equalty 1o any contractor
conducting their business U ot oh a corporate entity.

The simplc solution to the mischief ')f those who broughi about this change (the NSW
Barristers) is io preclude thon 'ﬁ‘i’)ﬂ’l aclising their profession rather than to target those
who have caused ro miscaich, "y hm ‘Tm nol veer add-cased? In addition the Tax Office
needs to be more vigilant it puisuing debt recovery.

I intend to raisc vhe
inappropriateness of this |

cf Ghis wsne o the punbc arcns to highlight the

L
L
¥ CH. ‘3\4 “\:H

I would be pleased (o discuss Jiis miatter furher with voao or one of vour officers should
that be appropriate. My pheae saanber i (08) 9438 1515,

Yours since ”i)/

Guy Bailey

Company Direcior

Cc

The Hon Phitlip Ruddock &7

Attorney General

House of Rerreseniatives

Parliament House
Canberra ACT 760




