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CANBERRA ACT 2600

DearSenator,

Bankruptcy LegislationAmendment (Anti Avoidance & Other Measures)Bill 2004

I wish to registermy deepestconcernthat the legislativechangesreferredto abovecould beenactedin

aform representedby the recentExposureDraft.

I am40 yearsofage,in businessasanaccountantand I havealwaystakenaprudentandconservative

approachto theconductof both my businesscareerandmy personalfinancialposition.

Your proposedlegislativechangeseffectively lift thecorporateveil. Clause49 oftheExposureDraft
EM states“ while assetprotectionarrangementsare not uncommonthe Governmentconsidersthat
theyshouldnot continue. .

Thereis absolutelyno doubtthat thecornerstoneoftheprivateenterprisesystemis thesurvivalofthe
availabilityof limited liability.

My understandingofthe law thatwasbeingconsidered,wasthat it wasto be basedon thejoint task
force report“UseofBankruptcy& Family Law to Avoid Tax”

Thedraftoftheproposedlegislationmakesno mentionoftaxavoidanceandhastheeffectofbeing
retrospectivelegislationthat attacksthe relatedassetsof everypersonwhobecomesbankruptfor
whateverreason.

TheAttorney-Generalhasapparentlystatedthatprofessionalsshouldhave insurancecoverandthus
the legislationshouldnotaffectthem. I would remindyou ofthreeissues

1. Not everyoneis aprofessionalperson;theproposedlaw coversanypersonwhobecomesa

bankruptincluding all thosein businesstaking risks thesameas everyotherbusinessperson.

2. Insuranceis not alwaysavailable,andevenif it is, thereis no guaranteeit will covertherisks
encounteredor be available.Thereis also the issueofHIH Insurancethat failednot so long ago
andleft peoplewith exposures.

3. Mostpeoplewho go bankruptdo not do soto avoidtax - thosepersonsare in a minority.

It is clear thatno considerationhasbeengivento thefollowing consequencesofthis legislation.
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• A personin businesswho hasa“no faultbankruptcy”suchasdueto abaddebtor inability to
insure is beingpenalisedfor tryingto protecttheir assetsfor their family.

• Singlepeoplewould getno relief from any seizureordersastheyhaveno otherpartiesto
considerfor hardship.

• “Long tail” litigation couldbe uninsurablefor doctorsandotheressentialprofessionalpersons
who maygetsuedlong afteran insolvencyeventhappensandany assetsheldwould beatrisk.
Forexampleadoctorwho is sued10 plus yearsafteranegligencetakesplace.

• With recentcaselaw on liabilities for non-executivedirectorsof companies,non-resident
directors’indirect assetswould beat risk. This is likely to causeareductionofinvestmentin
thiscountry.

• Professionalsandbusinesspeoplewhotakerisks arelikely to reducetheirexposureto risk and
this will haveadirect impacton peoplewantingto go into businessandemploypeople.This
will havea direct impacton employmentandGDPovertime.

• Banksandotherlenderswill be forcedto takefurthersecurityto counteracttheeffectofthe
legislation,which will reducereturnsto unsecuredcreditors,thus defeatingthealleged
objectiveoftheproposedlegislation.

• Peoplecloseto retirementwho loseassetsheld in relatedentitieswill becomeaburdenon the
socialsecuritysystemandmedicalsystem,astheywill neverrecoverfinancially or mentally
from losingeverything.

I supportlegislationthat stopstax avoidancethroughbankruptcyhoweverit needssafeguardsthat:

• Allow peoplewho legally haveassetsin relatedentitiesandwho becomebankrupt,to retain
assetsthathavenotbeendeliberatelydivertedJUSTPRIORto bankruptcyto avoid theirtaxor
otherresponsibilities.This is relativelyeasyfor a bankruptcytrusteeto determine.

• Keeptheexisting limits ofrelationbackperiods.

• Modify the legislationto specificallymakeit applicableto taxavoidance.

• Removetheonusofproofon thebankrupt- thecurrentlegislationeffectivelymeansabankrupt
is guilty until heor sheprovesthemselvesinnocent.

• Restrictaccessto assetsby aTrustee,regardlessofhow held butexternalto thebankrupt,tied
to theageofthe tax debt.

Why I should gamblewith my family’s futureeverytime I takeabusinessrisk?

In future if a negligenceclaim arisesor is threatened,theplaintiffs adviserswill know that aswell as
pursuingmy insurancecovertheycannowthreatento seekassetsheld by my family createdmorethan
10 to 20 yearsagoasaresultofprudentandconservativeplanning.

My intentionhasalwaysbeento be selfsufficient in my retirementandnot to dependon Government
Social Securityin my retirementyears. Your proposalsnow put thisat risk.

This legislationdoesnotjust applyto professionals;it appliesequally to any contractorconducting
their businessthrougha corporateentity.
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The simplesolutionto themischiefofthosewhobroughtaboutthis change(theNSWBarristers)is to
precludethemfrom practisingtheir professionandpursuethemfor taxfraud, ratherthanto target
thosewho havecausedno mischief.Why hasthisnotbeenaddressed?In addition theTax Office
needsto be morevigilant in pursuingdebtrecovery.

I intendto raisetheprofile ofthis issuein thepublic arenato highlight the inappropriatenessofthis
legislation.

I would bepleasedto discussthismatterfurtherwith you or one ofyour officers shouldthat be
appropriate.

Yourssincerely

Rex Atkins

cc The Hon Phillip Ruddock MP
AttorneyGeneral
HouseofRepresentatives
ParliamentHouse
CAMBERRA ACT 2600
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