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1. ABOUT PITCHER PARTNERS

1.1 The firm
PitcherPartnersis an accountingfirm with a longstandingcommitment
to providingpersonalserviceandqualityadviceto privatelyowned
middlemarketbusinesses.PitcherPartnersis anaffiliation of
independentaccountingpracticesoperatingfrom Melbourne,Sydney,
BrisbaneandPerth. TheMelbourneoffice consistsof26 partnersand
approximately350 staff,makingit thefifth largestaccountingpractice
in Melbourne.

1.2 Insolvency services

TheMelbourneandPerthofficesofPitcherPartnerseachcontain
divisionsofapproximately25 to 30 insolvencyprofessionals.We
thereforerepresentsignificantinsolvencypracticesin Melbourneand
Perth. Bothpersonalandcorporateinsolvencyservicesareprovided.

1.3 Position of conflict

• As Trusteesin Bankruptcywearethepractitionerswho the
governmentis trying to assistin accessingassetsin bankruptestates
throughtheBLAAOM. We arethereforealsothepractitionerswho
arelikely to benefitfrom theBill’s introduction. Indeed,there
wouldbeasignificantfinancialbenefitto mostTrusteesin
Bankruptcy(andInsolvencyLawyersthroughincreasedlitigation) if
thisBill wasto be implementedwithout amendmentthroughthe
additional“assets”that mightberecoverableanddivisible amongst
thecreditorsofan individualsbankruptestate.Thegovernmentwill
benefitfrom thefactthat an8%realisationchargeis leviedupon
grossrealisationsin abankruptestate.

• As aprofessionalservicesfirm howeverPitcherPartnersis alsothe
pre-eminentaccountingfirm in Australiacateringfor themiddle
market. Thatmarketcomprisespredominantlysmall andmedium
sizedbusinessowners. As thegovernmentcontinuesto
acknowledge,thesebusinessesrepresentthe “economicbackbone”
oftheAustralianeconomy.Theproposedamendmentsthreatenour
clientsandtheirbusinessesandthereforethecountry’seconomic
prosperity.

• Finally, asa seriesofindependentaccountingpartnerships,Pitcher
Partnersoperatein thesamelitigious andpotentiallyrisky
environmentthatourclientsdo. Althoughtheauthorsof this
submissionarepartnersofPitcherPartnerswearealsoTrusteesin
Bankruptcy.Theauthorswill thereforebe thepersonswho would
ultimatelywield thesenewlegislativeweapons.We,theauthors,
acknowledgethat giventhenatureofourwork it is alsopossiblethat
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theseprovisionscouldbeusedagainstusatsomestagein theevent
ofcatastropheandeventualpersonalinsolvency.

Whilst wehavebeenopenaboutourpositionofconflict (bothpositiveand
negative)wedo notbelievethatthis shouldin anywaydetractfrom our
submissions.Indeed,webelievethat thenatureoftheworkwhich weperform,
bothin apureinsolvencycontext,andonbehalfofourclientsin anon
insolvencycontext,putsus in an idealpositionto commenton theimplications
oftheproposedamendments.

2. ABOUT THE WRITERS OF THE SUBMISSION

2.1 Gess Rambaldi

GessRambaldihasin excessof20 yearsexperiencein theinsolvency
industry,andheadstheBusinessRecoveryandInsolvencyServices
divisionofPitcherPartnersin Melbourne. Gessis also:

• A RegisteredLiquidator

• An Official LiquidatoroftheSupremeCourtofVictoria

• A RegisteredTrusteein Bankruptcy

• An Affiliate memberoftheInstituteofCharteredAccountantsin
Australia

• A Fellow ofCPAAustralia

• A MemberoftheInsolvencyPractitionersAssociationofAustralia

2.2 Andrew Yeo
Andrewis a partner in the Melbourne Pitcher Partuers partnership.
Other key features include:

• Approximately13 yearsexperiencein theinsolvencyindustry,
includingsignificantexposureto personalinsolvencyandthe
BankruptcyAct

• A RegisteredLiquidator

• A RegisteredTrusteein Bankruptcy

• Chairman,PublicPracticeCommitteeofCPAAustralia

• An Affiliate memberoftheInstituteof CharteredAccountantsin
Australia

• A FellowofCPA Australia

-• Chairman,Insolvency& Reconstructiondiscussiongroupfor CPA
Australia

Page5



Houseof RepresentativesStanding Committee on Legal and Constitutional Affairs

3. EXECUTIVE SUMMARY

• Thevastmajorityofall personalinsolvenciesare notplannedoran abuseof
thesystem. Thevastmajority ofbankruptciesoccurbecauseof genuine
socio-economiccircumstancesand alackofsufficientbusinessacumen.
Many insolvenciesalsooccurthroughno faultoftheparty involved. The
vastmajorityof“innocent”bankruptsandtheir familieswill beunnecessarily
andinappropriatelypenalised.

• In themajorityof casesthepresentBankruptcyLegislationis sufficientin
providingweaponsfor Trusteesin Bankruptcyto recoverassetsfor creditors
oftheestate.

• We acknowledgetheneedto stampout atanearlystage,“rorts” occurringin
relationto FinancialAgreementsundertheFamilyLaw Act andwelcomethe
proposedchangesin this area.

• Werecognisetheneedfor theBankruptcyAct to beable,in circumstances
wheretax andotherliabilities areincurredwithoutanyreasonableprospectof
payment,to provideTrusteesin Bankruptcywith weaponsto effectivelyand
atminimal expenserecoverassetsdisposedofby abankruptprior to
bankruptcy.This will includeassetsheldby spousesor otherrelatedentities.

• We contendthatmostprofessionalsandbusinessownersoperatein a
litigious environmentandit is notpossiblefor themto removeall risksno
matterhowmuchofa “model citizen” theymaybe.

Theproposedamendmentsto theBankruptcyAct go farbeyondwhatis
requiredto addresstheproblemspreviouslyidentifiedby theCommittee.

• Theproposedamendmentsto theAct, if incorporatedin theirpresentform
andin theirentirety,would actasa significantdisincentiveto ahugenumber
ofAustralianbusinessownersandprofessionalsfrom continuingin business.
Theproposedamendmentswould alsohavetheeffectofdiscouraging
youngerprofessionalsorbusinesspeoplefrom assumingtherisk that follows
from beingapartnerin professionalpracticeorbusinessownerin small
business.Theproposedamendmentswouldhaveadramaticnegativeeffect
on theAustralianeconomy.

• TheAct shouldnotretrospectivelyandwithouttime limit, beusedto recover
assetsheldby aspouseorotherrelatedentitywheresuchtransfershave
occurredwithin a reasonableperiodprior to bankruptcyand ata time when
thedebtorwassolventandhadno reasonableexpectationofsignificant
liability.

• Theamendmentsshouldbedesignedto catchcircumstanceswheredebtors
transferassetsat atimeof insolvencyorwith asignificantthreatof imminent
litigation which would reasonablybeexpectedto resultin insolvency,or at a

if

Page6



House ofRepresentativesStanding Committee on Legal and Constitutional Affairs

time whentheyhavefailedto lodgerelevanttax returnsandhavea
reasonableexpectationof future liabilities.

• Theamendmentswill createfinancialandemotionalinsecurityto thousands
ofAustralianfamilieswhose“breadwinners”hadengagedin prudentand
legalassetprotectionstrategies.

• Theamendmentswill penalisethoseAustralianfamilieswho haveincurred
tax imposts(suchasCapitalGainsTax or StampDuty on assettransfers)or
electednot to avail themselvesoftaxrelief in aneffort to engagein legal
assetprotectionstrategies.

4. BREADTH OF THIS SUBMISSION

TheBankruptcyLegislationAmendment(Anti-avoidanceandOtherMeasures)
Bill 2004containsfive separateschedules.

4.1 Interaction of the Family Law Act and the
Bankruptcy Act

We agreethat therepresentlyexistsanability to usetheprovisionsof
theFamily Law Act to overcomethelegitimatepurposesofthe
BankruptcyAct.

Wewelcomethemajority ofthechangessetout in Schedules2, 4 and
5 oftheExposureDraft. We canhowevercautiontheproposalto grant
originatingjurisdictionin bankruptcymattersto theFamilyCourt.

4.2 Amendments relating to income contributions
We do notmakeanysubmissionsin relationto theproposed
amendmentsoutlinedin Schedule3 of theExposureDraft.

4.3 Our submission
Thebalanceofthissubmissionrelatesto theproposedamendmentsset
out Schedule1 oftheexposuredraft.

5. GOVERNMENT JUSTIFICATION FOR PROPOSED
AMENDMENTS

Fromvariousmediareleasesandotherpublic statementsmadeby theAttorney
General,theHonourablePhilip Ruddock,it would appearthattheproposed
amendmentshavetheirgenesisin adesireto stampout thepracticeofhigh
incomeindividualsusingbankruptcylawsto deliberatelyandin apremeditated
fashionavoidtheirtaxationandotherobligations. Themostwidely reported
incidentsofsuchconductconcernsasmall groupofpredominantlyNew South
Walesbanisters.It is ourexperiencehoweverthatsuchconductis not solely
limited to banisters.
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Weconsiderhoweverthattheproposedamendmentsgo significantly further
thanis necessaryto counteractsuchactionsandunnecessarilyprejudicethe
previouslystablepropertyrightsofhundredsofthousandsofAustralians.

On 14 May2004, in announcingtheproposedamendments,theAttorney
Generalmadecertainstatements,explainingtheneedfor theproposed
amendments,andjustifying theirimplementation.Wewishto dealwith eachof
theseseparately.Someofthesepoints arealso dealtwith in furtherdetail later
in oursubmission.

5.1 Balance betweendebtor and creditor rights
TheAttorney,Generalidentifiedtheneedto strikeabalancebetween
therights ofdebtorsandcreditors. In explainingthatbalancehe
identifiedtheneedto providesanctionsto deterthosewhoflout
bankruptcylaws,andto removeanyperceptionofbankruptcybeingan
“easywayout”.

We agreewith all ofthesepropositions. Weagreethat for averysmall
minority of individuals,theBankruptcyAct representsameansof
systematicallyandintentionallyflouting creditorclaims. Weagreethat
bankruptcylawsshouldcontinueto bereinforcedandstrengthenedto
crackdownonsuchactions. Indeed,theBankruptcyAct presently
containsvariousprovisions,includingcriminal consequences,that are
alreadyavailableto detersuchactions.

While theproposedamendmentssetout in BLAAOM would further
strengthentheBankruptcyAct in thisregard,andactasa significant
furtherdeterrentto some,weconsiderthatthenegativeconsequences
outweighthepositive. Further,thesamebenefitscanbeachievedin a
moreeffectivemanner,withoutusing a“sledgehaniniimerto cracka
walnut”.

5.2 The use of professional indemnity insurance
TheAttorneyGeneraladvocatedthat professionalindemnityinsurance
wasthewayin whichprofessionalscouldandshouldavoidpossible
liability andthereforebankruptcy.

With all duerespect,weconsidersuchapropositionto besimplistic.
Ourreasonsarecontainedbelow:

• Someprofessionals(particularlyin smallerprofessionalpractices),
nomatterwhatpremiumtheyarepreparedto pay,will notbeableto
purchasesufficientprofessionalindemnityinsuranceto givethem
adequatecover.

In thepublic accountingprofessionfor instanceit is possiblefor
small administrativeerrorsbyjunior staffmembers(suchasfailing
to tick relevantfamily trustelections)to resultin tensofmillions of
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dollarsofpotentialliability. Formanyaccountingpracticessuch
liabilities arein excessofanyprofessionalindemnityinsurance
policy that theycouldeverpurchase,let aloneafford.

• Insurancepremiumcostswill increasebecauseoftheinevitable
increasein demandforcover.

• Notwithstandingthelimit ofanycover,professionalindemnity
policiesdo notprovideanabsolute(orevencloseto absolute)level
ofcover.

It is commonknowledgewithin theaccountingprofessionfor
example,thatwearepayingalot morefor premiumsandgettinga
lot lesscoverage.

Exclusionclausesareoftensignificantandhavebecomebroader
overthe last two yearsfollowing theprofessionalindemnity
insurancecrisis.

• It is ourexperiencethat it is notunusualfor insurersto allegea lack
ofdisclosureon thepartof theinsured.

In somecasesthereis little ornojustificationfor suchallegations.
In others,thereis, but this only goesto highlight theprecarious
liability minefield,andthetricky rulesandsystemswithin which
manyprofessionalsandsmallbusinessownersoperate.

Oneslip by them(ortheirpartners)andtheymayfind themselves
bankrupt.

• Insurancecompaniesdo occasionallythemselvesbecomeinsolvent
andincapableofmeetingliability claims. Therecentexampleof
Hill is illustrative.

• Shouldtheamendmentsbeacceptedit wouldbeexpectedthat
premiumswouldbecomeevenmoreunaffordablebecauseofthe
increasein demandby practitioners,andbecauseof theexpected
increasein litigation causedby theknowledgethat claimsagainst
suchindividualscouldresultin bankruptcyandthereforeaccessto
an accumulationofwealthnot currentlyavailablein bankruptcy.

5.3 Stifling of risk
TheAttorneyGeneralindicatedthatherecognisedthe argumentthat
theproposedamendmentsmaybeseenasstifling risk taking, but stated
thiswasno reasonfor “passingrisk” onto creditors.

Our commentsin relationto thepotentialdamageto theeconomythat
couldbecausedby theseprovisionsaresetout extensivelyin this
submission. Weconsiderthat thedetrimentaleffectoutweighsany
otherpotentialbenefitthatwill begained.
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Moreover,theproposedamendmentshavetheeffectofadjusting
propertyrightsofthirdpartiessuchasspousesto forcethemto
indemnifytheactionsofthedebtor. In manycasesthe spouseor other
thirdpartyhavehadno involvementin anyofthedebtor’sbusiness
activities. It is ourview that this createsa far greatermischiefthanthe
problemsthattheBLAAOM seeksto fix.

6. ECONOMIC CONCERNS WITH PROPOSED
LEGISLATION

We haveidentifiedthefollowing economicconcernsin relationto theproposed
legislation:

6.1 Loss of businessowners and professionals
If theBankruptcyAct doesnot allowbusinessownersorprofessionals
areasonabledegreeofcomfortin protectingthemselvesfrom potential
liabilities (asdistinctfrom transferringassetsat atime ofinsolvencyor
imminentlitigation leadingto insolvency),thenthereis a realrisk of
losinglargenumbersofthesepeoplewho wouldnotbewilling to
exposetheentireassetsoftheir family.

Businessownersandprofessionalsaliketodayoperatein a very
litigious andrisky environment.Examplesincludemedicalnegligence
claimsanddirector’sdutiesundertheCorporationsAct, Occupational
HealthandSafetylegislation,andtheTradePracticesAct. In respect
ofpersonalexposurefor directorsofcompanies,arecenttextnotedthat
in New SouthWalesalonetherewere52 piecesoflegislationunder
which directorscouldbecomepersonallyliable for whatwould
otherwisebe liabilities ofthecompany.

Further,in apartnershipcontext,liability extendsnot only to the
actionsofthe effectedindividual,but alsoto theirpartners— both
within Australiaandoutside. Thisintroducesfurthercomplications
associatedwith thevarious liability exposuresthatmayexistin eachof
thepartnershipcountries.TherecentArthur Andersonexampleis
illustrative.

Therecentmedicalindemnitycrisis,andtheresultantresignationsand
retirementsis illustrativeofthepossibleeffectsoftheimplementation
ofthis draft legislation. Weconsiderthatthemagnitudeofsucheffect
would be far greaterin this instancecomparedto theexperiencetwo
yearsago.

6.2 Forcing businessoverseas

Theproposedamendmentsthreatento forcemanybusinessownersor
professionalsto moveoverseas.

I
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Alternatively, individualsmaychooseto moveassetsoverseasin an
effort to minimisetherisk oftheirrealisationin theeventof
bankruptcy.While theAustralianBankruptcyAct hasoperationover
thoseassets,wehavehadsignificantexperiencein therealisationof
assetsm foreignjurisdictionsandsubmitthatevenwith adequate
resourcessuchassetscanbedifficult to realisefor aTrusteein
Bankruptcy.

6.3 Uncertainty
TheBLAAOM would createsignificantuncertaintyin thelives of
hundredsofthousandsofAustralians.

In additionto theuncertaintywhichthis createson thehumanlevel, it
threatensto significantlystiflebusinessconfidenceandtherefore
economicgrowth.

6.4 Taxation consequences
From ataxationlaw point ofview, theability to setasidetransactions
whichwereenteredinto legitimatelymanyyearsagowill create
significantandunintendedadversetax consequences.

6.5 Disincentive to savings and investment
We submitthattheBLAAOM wouldhaveasignificantnegativeeffect
onsavingandinvestment.Confrontedwith suchafar reachingregime
asis proposed,manyindividualsmayelectto “live for today”,rather
thanruntherisk anduncertaintyofthefamily “nest-egg”beinginvaded
in thefuture.

7. TECHNICAL AND OPERATIONAL CONCERNS WITH
PROPOSED LEGISLATION
We haveidentifiedthefollowing technicalandoperationalconcernsin relation
to theproposedlegislation:

7.1 Concept of “creditors”
The BLAAOM introducestheconceptof a“taintedpurpose”. The
bankruptwill bedeemedto havehadataintedpurposewherethe
Trusteein Bankruptcyallegessuchin aproceeding.A taintedpurpose
occurswhenthebankrupttransferspropertywith themainpurposeof
ensuringthatthepropertydoesnotbecomeavailableto meetcreditors’
claimsin abankruptestate.

TheBLAAOM proposesto catchtransactionswherean individual
transfersassetsfrom his orherownnameasamatterofprecaution,
evenwheretheindividualhasno liabilities at that time. In otherwords,
thepurposeofthetransferwasto avoida claim againstfamily assets
arisingfrom liabilities not yet in existence,orevencontemplated.The
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ability to transferor gift assetsandpropertyin themannerindicatedhas
beencommon,prudentandacceptablepracticeunderAustralialawsfor
generations.

TheBLAAOM shouldonly seekto attackcircumstanceswherea
debtorenteredinto suchtransactionsata time ofinsolvencyor of
“deemedinsolvency”(seesuggestedalternativesbelow).

7.2 Requirementto keep records

TheproposedamendmentsallowaTrusteeto attack“taintedproperty”
withoutanysubstantiallimit on thetimeframeat whichthe “tainting”
mayhaveoccurred.ThismayrequiretheTrusteeto attemptto access
financialandotherrecords,twenty,thirty orforty yearsprior. Thereis
howeverno equivalentrequirementon individualsto retainrecordsfor
suchaperiodoftime. Thiswill createsignificantpracticaldifficulties
for aTrusteein Bankruptcyandotherpersonsorentitiesin defending
suchclaims.

7.3 Impact upon financial institutions taking security
over assets
Thepositionofafinancialinstitutionthat takessecurityoverassets
(“securedcreditors”)is alsolikely to beeffected. Currentlybankruptcy
lawprotectsby statutetherights ofsecuredcreditors(SubSection
58(5)oftheBankruptcyAct 1966)who havetakensecurityover
propertyofthebankrupt. Thatprotectioncanbeupsetwhereit is
shownthatthesecuredcreditordid not cometo atransactionwith
“cleanhands”. Thiswouldbeanextremesituation,for example,if it is
shownthatthesecuredcreditorwasapartyto a fraudbeingcommitted
uponthebankrupt’screditors.

While this is not immediatelyapparentfrom theproposedlegislation,it
is oursubmissionthattheproposedamendmentswould reducethe
currentprotectionprovidedto securedcreditors.Particularly,it is not
uncommonfor financialinstitutionsto beinformedasto thereasons
whypropertiesorassetsareheldin aspouse’sname,ratherthana
businessownerorprofessional,or that thepurposeoftheproposed
transactionis assetprotection. A transactionenteredinto for asset
protectionis atransactionwhich is enteredinto with a “tainted
purpose”becausethemainpurposeofthetransactionis to prevent
propertyfrom beingdivisible (Section139AFA). It is notuncommon
in anassetprotectiontransactionfor thesecuredcreditorto have
knowledgeofthereasonforthetransferofthe assetorproperty. A
securedcreditorwill oftenberequiredto advancemonieson the
securityofthetransferred(andpotentially“tainted”) property.

This appearsto representarealandsignificantconcernfor secured
creditors.TheExplanatoryMemorandummakesno referenceto this
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possibilityandit is only reasonablein thecircumstancesthat secured
creditorsbemadeawareofthis possibilityandbegivenanopportunity
to comment.

7.4 Inheritances under wills

Theeffectoftheproposedamendmentscatchesnotjust incomeofthe
individual debtor(asis theexpressedintentionoftheBLAAOM) but
alsopotentiallyanyinheritancesthathavebeenreceivedbythe
individualat anytime prior to bankruptcy.

Currentbankruptcylaw will notmakeaninheritancedivisible amongst
adebtor’screditorswherethoseinheritanceswerereceivedby the
bankruptatsomestagefive yearsbeforethecommencementof
bankruptcyin theeventthat thedebtorwasinsolventortwo yearsprior
to thecommencementofbankruptcyin theeventthat thedebtorwas
not insolventat thetime. Theproposedchangeswill meanthatan
inheritancewhich is gifted to arelatedentityat anytimeprior to
bankruptcymaybeattacked.

This resultappearsto bearesultwhich is notexplainedin the
ExplanatoryMemorandumto theBLAAOM.

7.5 What part of a “tainted asset” will be available to a
Trustee in Bankruptcy?

Theproposedamendmentsprovidelittle guidanceasto whatpartof a
“taintedasset”mightbeavailableto a Trusteein Bankruptcy.

TheBLAAOM makesreferenceto alist of eightrelevantfactorsfor the
Courtto consider. Thesefactorsincludethebankrupt’s(oranyother
party’s) financialornon-financialcontributionto theasset.Without
any furtherguidelinesthis setstheCourtaverydifficult task,andalso
leavesmanyfamilies in aprecariousanduncertainposition. The
paymentofa singlemortgagepaymentby abankruptfor instance
createsa“tainted” asset,butwhatproportionofthe assetcouldanon-
bankruptspouseexpectto losein sucha scenario?

Theproblemis furtherexacerbatedgiventheproblemsassociatedwith
thelikely lackofaccuraterecords.As identifiedpreviouslyit cannot
beexpectedthat individualshaveretainedrecordsregarding
transactionswhich occurred20, 30or40 yearsago. Furtherguidelines
needto beprovidedto theCourtsif suchprovisionsareto beretained.

7.6 Transfers at full value

Theproposedlegislationpurportsto catchastaintedpropertycertain
transfersof assetsatfull marketvaluewherethetransferoccurswithin
tenyearsbeforethe dateofbankruptcy.This provisionshastheeffect
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ofcapturingcapitalgainsmadeonproperty,evenwherefull market
valuehasbeenpaidfor thetransfer.

Thereis no merit to allowing Trusteesin Bankruptcyto attack
transactionswheretheyhaveoccurredatfull marketvalue. In such
marketvaluetransactions,thepurchaserhasassumedthe “downside
risk” ofa fall in valueoftheassetwhenpurchasingit, andshouldnot
bepenalisedby losinganypotentialgainmadein theperiod. In
addition,theability to attackatransactionwhich hiscarriedout at full
marketvalueis contraryto all previousinsolvencyconceptsand
protectionsaffordedto suchtransactions.

7.7 Reverseonus of proof is unrealistic and
unreasonable

Theproposedamendmentscontainprovisionsthatallow aTrusteein
Bankruptcyin proceedingsto allegethattherewasa “taintedpurpose
In thosecircumstances,thereis deemedto beataintedpurpose,unless
therecipientcandisprovethepresumptionthatthebankrupthadsucha
taintedpurpose.

TheTrusteein Bankruptcymaybeallegingataintedpurposein relation
to thetransferofpropertythat occurred30ormoreyearsago. In these
circumstances,it is unrealisticandunreasonableto expecttherecipient
to beableto haveanyreasonableprospectofdisprovingsucha
presumption.

7.8 Retrospectivity

Theproposedamendmentswill effectpeoplewho havevalidly
structuredtheiraffairs,atatime whentheyhadno knowledgeof
insolvency,with aclearconsciencethattheywereactingclearlywithin
therealmsofthelaw that existedatthetime.

TheBLAAOM proposesto retrospectivelyadjustthosepresently
legallyvalid propertyrights.

Thegovernmenthasexpressedits desireto avoidintroducing
retrospectivelegislationin otherareas.It is oursubmissionthat the
concernswhich arethetargetoftheBLAAOM do not warrantthe
introductionofsuchretrospectivelegislation.

7.9 Tax consequences

Theproposedamendments,if usedto retrospectivelyadjustproperty
rights in placeformanyyearsmayalsosimultaneouslycreate
significanttax consequencesfor thebankruptorcurrentownerof the
property.

TheExposureDraft andExplanatoryMemorandummakesno reference
to theseissues,orhow theyareproposedto bedealtwith.
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7.10 Constitutional issues

Wequerywhethertheadjustmentofpropertyrights in themanner
foreshadowedin theBLAAOM is constitutional.Theprovisionswould
appearto representseizureofpropertywithout duecompensationasis
requiredundertheCommonwealthConstitution.

8. SUGGESTED ALTERNATIVES AND
RECOMMENDATIONS

8.1 Riffle approach not shotgun approach required

It is our viewthat somefurther“tightening”of thebankruptcy
legislationis warranted.We areoftheview thattheproposed
amendmentssetoutundertheBLAAOM areunnecessarilybroadin
theireffect. Thelegislationwill “shootdown” too manyinnocentand
unintendedAustralians. It threatensto shootdownthesystemthathas
encouragedthecreationofwealthandentrepreneurialrisk taking.

Theintentionofthelegislativeamendmentsshouldbeto furtherassist
Trusteesin Bankruptcyin recoveringassetsfrom individualswho
abusebankruptcylawsby transferringassetsor incomeat atimeof
insolvency,orat atimewhensignificantliabilities (suchastax
liabilities) areanticipated.

8.1.1 Deemedinsolvency

Assetprotectionandwealthcreationis currentlybuilt
aroundbankruptcylawswhichsetout rulesasto the
timeframeandcircumstancesbywhichtransactionsentered
into by individualsareprotectedfrom beingoverturned.
Therearethreebasicrulesthat applyin theareaofasset
protection.

2 year + solvent rule

In essenceanytransfersorgifting ofpropertyfor aperiod
which is within 2 yearsfrom the“commencement”of
bankruptcyis void asagainstaTrusteein Bankruptcyin the
eventthatthetransactionis for lessthanmarketvalue.
Suchtransactionswill bevoid whetherornot theindividual
wasinsolventatthetime ofthetransaction.

5 year + insolvent rule

A transactionenteredinto within 5 yearsfrom the
commencement”ofbankruptcyis void asagainsta

Trusteein Bankruptcyif it canbeshownthat theindividual
wasinsolventatthetime ofthetransaction.
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Unlimited time + insolvent rule

Finally a transactionis void asagainstaTrusteein
Bankruptcyif thetransactionis enteredinto at anytime
prior to bankruptcyif theTrusteein Bankruptcyshowsthat:

• Thepropertywould probablyhavebecomepartofthe
bankruptestate;and

• Thebankrupt’smainpurposein makingthetransferwas
either:

- To preventthetransferredpropertyfrom becoming
divisible amongsthis orhercreditors
(“prevention”);or

- To hinderordelaytheprocessofmakingproperty
availablefor divisionamongsthis orhercreditors
(“hindrance”).

It shouldbenotedthatthetransferor’smainpurposeis said
to bepreventionorhindranceif thetransferorwas,orwas
aboutto become,insolventatthetime oftransfer.

TheAustralianbusinesscommunityis givenfurther
guidelinesin understandingthetimeframe,by virtueof the
factthatbankruptcylawsoperateto “commence~~a
bankruptcy(for thepurposesofsettingasidetransactions
enteredinto) at a dateearlierthanthedatetheindividual
becomesabankruptby virtueof acceptanceoftheirown
petitionortheacceptanceofapetitionmadeby acreditor
ofthebankrupt. Underbankruptcylaw the
“commencement”ofbankruptcyis deemedto havetaken
placeuponthecreationofthefirst available“act of
bankruptcy”within six monthsfrom thedateofthepetition
for anindividualsbankruptcy.The“actsofbankruptcy”
aredefinedwithin theBankruptcyAct (Section40)andare
in effect apublic notificationof thefact that an individual is
presumedto be insolvent. Themostcommonactof
bankruptcyis thefailureofan individual to meettheterms
of.abankruptcynoticewhichtypically requiresthe
individual to, amongstotherthings,payajudgementdebt
within 21 daysfrom theserviceofthenoticeon the
individual. Theactofbankruptcyis saidto havebeen
conunittedupontheexpiryof thebankruptcynotice.

Manyoftheproblemsassociatedwith recoveryofassets
andpropertyby a Trusteein Bankruptcyrevolvearound
two setsofcircumstances:
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• Propertyor assetshavebeentransferredbetweenthe
periodof2 and5 yearsfrom thecommencementof
bankruptcyandthereis difficulty in establishingwhether
ornot the individual was“insolvent”at thetime of
transfer;or

• An individual transferspropertyandassetsgreaterthan5
yearsfrom the commencementofbankruptcyandthe
Trusteein Bankruptcyis unableto showthatcould
reasonablybe inferredfrom all thecircumstancesthat
thebankruptwasinsolventorwasaboutto become
insolventat thetime.

8.1.2 Special act of bankruptcy

As onesolution,werecommendthattheproblems
identifiedby the committeecouldbeovercomeby the
creationofa “Specialactofbankruptcy”. TheSpecialact
ofbankruptcywould occurwherespecifiedtaxation
obligations,suchasthelodgementof anincometaxreturn
orthenon-paymentofanincometax assessment,is not
compliedwith.

TheSpecialactofbankruptcy,whilenotbeingableto be
reliedon to seekanorderfor bankruptcy,couldhoweverbe
reliedon for assetrecoverypurposesin aneventual
bankruptcy.TheeffectoftheSpecialactofbankruptcy
would beto “commence”thebankruptcyat atimewell
beforethebankruptcywould otherwisebedeemedto have
commenced.

The Specialactofbankruptcywould thereforeallow for an
extensionofthetimeperiodby whichpropertyis ableto be
recovered.Unlikeotheractsofbankruptcy,aTrusteein
Bankruptcywouldbeableto relyon suchaspecialactof
bankruptcyfor thepurposesofrecoveringassets(including
incomeusedto purchaseassetsin anotherpersonor entities
name)within arelevanttimeprior to thatspecialactof
bankruptcy.

By wayof illustration, if abankruptwasto havegonefor
tenyearsprior to bankruptcywithoutlodgingatax return,
thenthefailure to lodgetax returnswould createanactof
bankruptcyontheearliestofthosenon-lodgementdates,
andtheTrusteewouldbeableto recoverassetsor income
within apredeterminedperiodpriorto that date. The
failureto lodgetaxreturnswould extendtheperiodby
which therecoveryprovisionsunderSection120operateto
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an eventualTrusteein Bankruptcy,in this example,to 12
and15 yearsrespectively.

8.1.3 Further extension and clarification of
Section 121

Muchoftheexistingconcernsrevolvearoundthepractical
difficulties associatedwith theoperationofthecurrent
Section121 oftheBankruptcyAct. Particularly,cases
oftenrevolvearoundtheintentionofthepartiesatthetime
ofthetransfer.

A furtheramendmentwouldbeto createapresumptionof
insolvencyfor thepurposesofSection121, if a transferof
propertyordiversionofincomeoccurredat atime when
therewasnon compliancewith variousincometax
requirements,suchasthelodgementofanincometax
return,orthepaymentof incometax assessments.

Theseextendedrecoveryprovisionsorcreationsofa
reverseonuscouldberectifiedby thesubsequent
lodgementofthetax returnandpaymentof anyrelevant
taxationliability for theperiod. Sotherelevantquestion
wouldbetheearliestnon-lodgedandpaidtaxreturn.

8.2 Other avenues
Simultaneousefforts shouldbemadein thefollowing areas:

8.2.1 Role of professional bodies

Professionsshouldbeencouragedto seekto strikeoff
individualswho intentionallysetaboutto ignoretheir
taxationobligations,andusebankruptcyasa shield;and

8.2.2 ATO Resources
Furtherresourcesshouldbeallocatedto theATO to allow
themto continueto crackdownonnon-lodgingandnon-
payingtaxpayers.
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