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Australian Copyright Council

1. TheAustralianCopyrightCouncil is anon profit company.It receivessubstantial
fundingfrom the AustraliaCouncil, the FederalGovernment’sartsfunding and
advisorybody. The CopyrightCouncilprovidesinformation aboutcopyrightvia its
publications,training andwebsite,providesfree legal adviceaboutcopyright,
conductsresearch,andrepresentsthe interestsof creatorsandother copyright
ownersin relationto policy.

2. Someof the organisationsaffiliatedwith the AustralianCopyright Councilhave
madeseparatesubmissionsto the Joint StandingCommitteeon Treatieson the
Australia/UnitedStatesFreeTradeAgreement.Someof thoseorganisationshave
adifferent positionto thatof the CopyrightCouncil in relationto extensionofthe
term of copyrightprotection.

8. Our submissionrelatesonly to the provisionson Chapter17 (IntellectualProperty)
relatingto copyright.

4. In general,we supportandwelcomethe provisions.Many of themgive effectto
submissionswe havemadein thepastto the Governmentandcommitteesof
inquiry. We havemadean identical submissionto the SenateSelectCommitteeon
the Australia/UnitedStatesFreeTradeAgreement,andappearedbefore that
Committeeon 17 May 2004.

Accessionto WCT and WPPT: Article 17.1(3)

5. We supportaccessionto the World Intellectual.PropertyOrganization(WIPO)
CopyrightTreaty (WCT) andthe WIPO PerformancesandPhonogramsTreaty
(WPPT), andhavepreviouslyurgedthe Governmentto accedeto thesetreaties.
Wenotethat the Governmenthaspreviouslyundertakento accedeto the treaties
in its free tradeagreementwith Singapore.We alsonotethat Australiancopyright
law alreadymeetsmostof the obligationsin thetreaties,andthat the Government
hasundertakento amendthe CopyrightAct to meetthe remainingobligations.

6. As adevelopedcountryin an increasinglyglobalisedworld, wethink it is
importantthatAustralia’s copyrightlaw keepup to datewith international
standards,particularly in relationto new technologies,to ensurethat copyright
continuesto provideincentiveandrewardfor creativeendeavourin Australia. In
addition,it is importantthatAustraliabe seenby othercountriesto take
internationalstandardsseriously,given its interestin, andactivitiestowards,
improvedcopyrightprotectionfor Australiancopyrightmaterial in those
countries.

Extension of the term of copyright protection: Article 17.4(4

)

7. The CopyrightCouncil supportsthe extensionof the term of copyrightprotection.
The issuewas consideredby theIntellectual PropertyandCompetitionReview
Committee,which recommendedin its September2000 report that therenot be an
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extensionof term withoutacost/benefitanalysis.Such an analysiswas donein a
report by the Allen ConsultingGroupin 2003: CopyrightTerm Extension— The
Australian Benefitsand Costs.1

Our reasonsfor supportingan extensionof the term of protectionincludethe following:

• The reportby the Allen ConsultingGroup found that, on balance,the benefits
of extendingthe term of protectionin Australiaoutweighedthe costs.

• Harmonisationof theterm of protectionwith that of major tradingpartners
can assistcopyright compliancewith clearanceof rights for material
distributedor madeavailableoverseas(including online). It is arguablethat
anycopyrightmaterialmadeavailableon an Australianwebsitemustmeet
the copyright obligationsof all countriesin which thatmaterialmaybe viewed.
A work maybe out of copyright in Australia,but neverthelessneeda
clearancebecauseit is distributedor availablein acountryin whichit is still
protected.Any additional costsof getting clearancesfor works coveredby the
extendedperiod shouldbe weighedagainstthe costsof determiningthe need
for a clearance.

• The currentcopyrightterm for authors’works — author’slife plus 50 years— is
intendedto provideopportunitiesfor paymentto the creatorduringhis or her
lifetime, andto the creator’sfamily after the creator’sdeath.Extendingthe
periodof protectionfrom life plus 50 yearto life plus 70 yearsreflects
increasedlife expectancysincethe life plus 50 yearstandardwas adopted.

• Extensionof term partly addressthe concernsraisedby SenatorAden
Ridgewayaboutthe copyrightsin the worksof Albert Namitjira, dueto expire
atthe endof 2009,as it would enablethe Namitjira family to benefitfrom uses
of Namitjira’s work for a longer periodof time. The concernsraisedby Senator
Ridgewayalsoapply to otherIndigenouscreators.

• Australianrights ownerswill benefitfrom the longerperiod of protectionnot
only in the US,but in all countrieswhich providethelife plus 70 periodto
foreignworkson the basisof reciprocity.This includesall countriesin the EU,
which arerequiredunderthe EU TermDirectiveto adoptthelife plus 70
standard.

• An analysisby CopyrightAgencyLimited, referredto in its submissionto the
Committee,showedthatthe costof extensionof termto educationalinstitutions
wouldbe minimal.

Technological protection measures:Article 17.4(7

)

We supportthe extensionof the anti-circumventionprovisionsin thefree trade
agreement.In our submissionto the reviewof the Digital AgendaAct, commissioned
by the Governmentfrom Phillips Fox, we supportedextensionof the currentanti-
circumventionprovisionsto covercircumventionof accesscontrols,andto coveruse
aswell asmanufactureandsupplyof circumventiondevicesandservices.In addition,
we opposedthe current“permittedpurposes”for which circumventiondevicesor
servicesmaybe used.Thereport of the Digital AgendaReviewrecommendedthat the
useof acircumventiondeviceor servicebe prohibited.

1 Available from http://www.allenconsu1t.com.auIpublications.php
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The copyright balance

We rejectthe claimsmadein somesubmissionsto the Committeethat adoptingthe
copyrightprovisionsin the free tradeagreementwill massivelybenefitcopyright
ownersto the detrimentof copyrightusers.We notethat theDigital Agenda
amendmentsto the CopyrightAct introducednew digital useprovisionsfor libraries
andeducationalinstitutionsthat arefar moreextensivethanin anyothercomparable
jurisdiction. The library useprovisionsrequire no paymentto copyrightowners,and
the educationaluseprovisionsrequirepaymentof equitableremuneration.Thesenew
useprovisionsfar outweighthe new rights to copyrightowners,as theyapply to
existingrights,particularlythe reproductionright, aswell to the limited new elements
of the communicationright.2 Wethusthink that calls for furtherexceptionsto
copyright infringementareunfounded.

Libby Baulch
ExecutiveOfficer
May 2004

2 The new elementsof thecommunicationright weretheright to makeavailable(egon awebsite),
whichnearly alwaysinvolves anexerciseof the reproductionright in anyevent,andnonm-wireless
transmissionto thepublic on a non-subscriptionbasis.


