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QUEENSLAND GOVERNMENT SUBMISSION

TO THE JOINT STANDING COMMITTEE ON TREATIES REGARDING THE AUSFTA

Overview

Mindful of its potentialto providebettermarketaccessfor Queensland’scurrentand
futureexporters,theQueenslandGovernmenthasalwayssupportedthe conceptofa
freetradeagreementwith theUnitedStates. In theabsenceofeffectiveandtimely
multilateralnegotiations,thepursuitofbilateralagreementsis considerednecessaryto
ensurethatthetradeliberalisationagendais progressed.

In thiscontext,theQueenslandGovernmentwelcomedthecommencementof
negotiationstowardafreetradeagreementwith theUnitedStates. TheUnitedStates
is an importantmarketfor Queenslandandtherearesignificantbarriersto tradein key
areasofinterestto Queensland.

TheQueenslandGovernmentacknowledgesthat theagreementwill deliverbenefitsto
Queensland.At the sametime, theQueenslandGovernmentnotesthat somekey
areasof potentialgainwerenotcoveredin the eventualagreementandthatthe
exclusionofsugarfrom thedealandthelong phasein time forreductionsin specific
US tariffsareparticulardisappointments.

TherearealsoseveraloutstandingconcernsthattheQueenslandGovernmentwishes
to raisewith theCommitteeprior to it makingarecommendationon theratificationof
the agreementby theCommonwealthGovernment.Theseconcernsarethe focusof
this submission.

NationalInterestAnalysis

TheQueenslandGovernmentis disappointedwith theNationalInterestAnalysis
(NIA). TheNIA doesnotprovideasuitablebasisto beginto makeaninformed
assessmentofthenetbenefitsoftheAUSFTA onAustralia. NordoestheRegulatory
ImpactStatementmeetestablishedstandards.

A concernof theQueenslandGovernmentarisingfrom theNIA is thebroaderissueof
its impacton public confidencein thechecksandbalancesin thetreatymaking
process.It is oftenstatedthattheNIA is amechanismthatensuresthatagreements
areonly enteredinto if theyareof benefitto Australia. While theQueensland
Governmentagreesthat theproposedAUSFTA is in thenationalinterest,it doesnot
believethattheNIA providesabalancedandconvincingargumentof why this is the
casenordoesit addressmanyoftheenduringcommunityconcerns.

TheCommitteewould beawarethatthepaucityof seriousanalysiscouldfuel existing
communityanxietyabouttheagreementandsupportperceptionsthatthe
CommonwealthGovernmentis holdingbackinformationfrom thecommunity.
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Centrefor InternationalEconomicsReport

TheQueenslandGovernmenthasreviewedthereportpreparedby theCentrefor
InternationalEconomicsfor theCommonwealthGovernment.TheQueensland
Governmentbelievesthat thechoiceoftheeconomicmodelsusedin theanalysiswas
appropriate.TheG-cubedandGTAP modelshavebothbeenextensivelyusedfor this
typeofanalysisandarewidely acceptedby economicmodellingprofessionals.The
assumptionsunderlyingthemodellingalsoappearto begenerallyappropriateandare
consideredto be conservativein someinstances,particularlyin relationto theextent
ofdynamicproductivitygainsandallocativeefficiencygains.

Thereportincorporatesavery detailedanalysisofthedirect (commodity-specific)
impactoftheAUSFTA on tariff andtariff-equivalentimport quotas. Theassumptions
that havebeenincorporatedin thebaselinefor thismodelling,includingthetreatment
of otherexistingunilateralandbilateral tradeagreements,appearto beappropriate,
with theservicestradetariff equivalentestimatesbeingtheonly componentthatis not
adequatelyexplained.

Themodellingresultsfind thattheAUSFTAwill havecreatedanadditional$52.5
billion in GNP in Australiaby 2026, innetpresentvalueterms. However,the
QueenslandGovernmentnotesthataround60%oftheprojectedimprovementin real
GNP is throughincreasedinvestmentandbelievesthatthereportwouldhave
benefitedfrom amoredetaileddiscussionandmoretransparentsensitivityanalysison
this investmentchannelaspect.

WhenDFAT commissionedthe CIE study,DFAT officials advisedtheQueensland
GovernmentthattheCIE reportwouldprovide an analysisofthe impactofthe
AUSFTA on theStatesandTerritories. TheQueenslandGovernmentis deeply
disappointedwith theresultantaspectsofthe studydedicatedto StateandTerritory
implications(chapter7). Theinformationprovidedis little morethana singlepagein
adocumentof over 150 pages. Queenslandis disappointedaboutthis.

It shouldalsobenotedthattheregionalresultsgeneratedfrom theGTAP model
revealthatQueenslandwill take17%ofthenationalgainsacrossall industries,
comparedwith its currentGDP chareof 17%,and will take20% ofthenationalgains
in theagriculture,forestryandfishing industry,despitethe omissionofsugarfrom the
AUSFTA. Yet sugaraccountsfor approximately22%ofQueensland’sagricultural
exportsand 6%ofQueensland’stotalexports. Furthermore,thesegainsdo not fully
representthe increasedrealinvestmentandaccumulationresultingfrom thereduced
equityrisk premiumgenerated.Therefore,theQueenslandgovernmentapproaches
theQueenslandstatisticswith caution.

Paceofthenegotiationsandaccessto negotiatingtexts

TheQueenslandGovernmentwould like to acknowledgethegenuineefforts on the
partof theofficials from theDepartmentofForeignAffairs andTradeto bemore
inclusive thanduring previousnegotiations.

Notwithstandingtheseefforts, theQueenslandGovernmenthassignificantconcerns
abouttheway in whichthe CommonwealthGovernmenthasincludedStatesand
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Territoriesin thenegotiationprocess.TheQueenslandGovernmenthasbeenarguing
for sometimethat becausetradeagreementshavesuchwide rangingimpactson
StatesandTerritoriesit is vital thata partnershipapproachacrosslevelsof
Governmentis taken.

Dueto thepaceof thenegotiations,theprocessemployedwith respectto thetreaty
textwasproblematicin facilitating informedconsiderationofthe issuesandin
enablingQueenslandGovernmentofficials to fully comprehendthetreaty’sfull
implicationsfor existingandfuturepolicy decisionsandlegislation. At the
conclusionofnegotiations,StatesandTerritorieshadonly beenprovidedwith drafts
offourchapters.Thesewerethechapterson CrossBorderTradein Services,
Investment,GovernmentProcurementandFinancialServices. It wasextremely
difficult, if not impossible,to assessthefull implicationsofthetreatywhendetails
suchasthegeneralexceptionsandhorizontalcommitmentswerenotknown. This
compromisedtheQueenslandGovernment’scapacityto providedefinitive inputto
thefinal aspectsofthenegotiations.

Consequently,theremaybematterscapturedbytheTreatywhichmayproveto be
problematicin thefuturewhich couldhavebeenavoidedthroughamoreopenand
transparentprocess.Thescaleofthesepolicy andregulatoryissuesmaynotnow be
knownuntil thetreatyis executedandthevariousprovisions‘tested’throughjudicial
means.

Theconsultationprocessalsoprovedproblematicasit preventedmeaningful
consultationwith state-basedpeakbodiesandotherstakeholders.Thefinal two
roundsofnegotiationstook placein quick successionandthefinal roundwas
completedduringthetimethattheQueenslandGovernmentwasgovernedby
caretakerconventions.

QueenslandGovernmentofficials werecontactedby DepartmentofForeignAffairs
andTradeofficialsthe daypriorto thedatethatthe negotiationswereconcludedto be
informedthatthenegotiatorswerelikely to concludethedealwithout improved
marketaccessfor sugar.No otherdetailspertainingto thenear-finaldealwere
providedby theDepartmentofForeignAffairs andTradeatthattime. Queenslandis
disappointedthatthissignificantaspectofthenegotiationswasnot informedatthe
ministerial level.

Local governmentconsultation

The QueenslandGovernmentholdsconcernsthatdespitethefactthattheAUSFTA
will impactuponlocal governments,theCommonwealthGovernmenthasnotdirectly
consultedwith local governmentotherthanvia thenationalpeakbody. Further,by
theCommonwealthGovernmentrequiringthat all informationprovidedto the
QueenslandGovernmentbekeptconfidential,theQueenslandGovernmentwas
preventedfrom keepingthe local tier ofgovernmentinformedduringthenegotiations.

This concernwaspreviouslyraisedby theQueenslandGovernmentin respectto the
2003 ‘offer/request’roundofGATS negotiations. GivenQueensland’shighly
decentralisedsystemof localgovernmentandrecognisingthattheBrisbaneCity
Council is thenation’slargestlocal authoritywith an annualbudgetgreaterthanthat
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oftheStateof Tasmania,this issueremainsofsignificantconcern. TheQueensland
Governmentbelievesthatthis issuemustbe appropriatelyaddressedfor any future
negotiations.

TheQueenslandGovernmentrecognisesthat existing local governmentnon-
conformingmeasuresareexemptedfrom theprovisionsof theagreementandthat
futureregulationandpracticeswill needto becompliantwith theagreement.
HowevertheQueenslandGovernmentalsoholdsconcernsthat this arrangementhas
thepotentialto createa two-tieredsystemofcouncilsright acrossAustraliawhere
councilswith existingnon-conformingmeasuresareableto continueto applythose
non-conformingmeasuresbut otherswould bepreventedfrom introducingsimilar
measuresin thefuture.

ExpropriationandGovernmentRegulatorvActions

TheextentofdiscretionaryinterpretationofmanyoftheArticles in the investment
chapterpromotesuncertaintyin theareasofgovernmentregulatoryactionsand
governments’futurepolicy options. Ofparticularconcernis thatthereareinsufficient
guaranteesto ensuretheQueenslandGovernment’sfuturestrategyfor sustainable
naturalresourcemanagementwill beunimpededby theobligationsimposedin the
investmentchapter,particularlytheexpropriationprovision.

AUSFTAprohibitsbothdirectandindirectexpropriationofan investmentofthe
otherPartyexceptwhereit is takenfor apublicpurpose,in anon-discriminatory
manner,in accordancewith dueprocessoflaw andon thepromptpaymentof
compensation.TheCommonwealthGovernment’srationalfor agreeingto the
expropriationprovisionis that it protectsAustralia’sinvestmentinterestsin theUS.

TheQueenslandGovernmentholds theviewthattheexpropriationand compensation
provisionsresultin anextensionofrightsto propertyownersthat do notexist
currentlyunderQueenslandlegislationandgo beyondcurrentGovernmentpolicies.
It is the QueenslandGovernment’sview thattheseprovisionsprovidetoo muchscope
for privateUS companies(throughtheirgovernment)to challengethe Queensland
Government’sdecisionsrelatingto measurestakento ensuresustainablewaterand
landuseandenvironmentalprotection.

Thecompulsorypaymentof compensationis not consistentwith theQueensland
Government’sexistingcapacityto determineunderwhatcircumstancescompensation
is appropriate.Despiteadviceto theCommonwealthGovernmentin this regard,no
scopewasgrantedby DFAT for exclusionofmeasuresrelatingto theprotectionof
exhaustiblenaturalresources(for sustainablemanagementpurposes)from the
investmentchapterobligations. TheQueenslandGovernmentnotesthatthe
Singapore-AustraliaFreeTradeAgreement(SAFTA) alsocarriesexpropriation
provisionshoweverageneralexceptionexistsfor measuresrelatingto the
conservationof exhaustiblenaturalresources. TheQueenslandGovernment
questionswhy theAUSFTA wastreateddifferently.

DFAT officials haveadvisedtheQueenslandGovernmentthat StateandTerritory
governmentactionis protectedby thefollowing clausein annexB to theinvestment
chapter:
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“Except in rare circumstances,non-discriminatoryregulatoryactionsthatare
designedandappliedto achievelegitimatepublic welfareobjectives,suchasthe
protectionofpublic health,safety,andtheenvironment,do notconstituteindirect
expropriation”

This raisestwo issues— first, it leavesstategovernmentswithout capacityto takenon-
compensatableactionin certaincircumstancesfor cancellationofleasesorpermits
(directexpropriation),if theyareto complywith theagreement.In asmall numberof
casesthe QueenslandParliamenthaspassedlegislationto excludeaclaim for
compensationuponcancellationof apermit/lease.Secondly,theAnnexB limitation
to theindirectexpropriationprovisionsleavessignificantscopefor discretionary
application.

Ultimately this canonly be clarifiedthroughcaselaw developedout ofdispute
settlementon theseprovisions. Onthis basistheQueenslandGovernmentwould like
theCommitteeto noteits oppositionto the inclusionofmandatorycompensation
provisionswith no exclusionfor measuresrelatingto thesustainablemanagementof
naturalresources,asis providedin othertradeagreementsto which Australiais party,
suchastheSAFTA.

TheQueenslandGovernmentis conceniedthat mandatingthepaymentof
compensationandextendingthatright to instancesofindirectexpropriationcreates
disparitybetweentherightsof foreignanddomesticinvestorsandit alsolimits the
scopeof StateParliamentsto legislate.

As the CommonwealthGovernmentis thePartyto this agreement,andwould
thereforebe responsibleto provide compensation/penaltiesfor non-compliance,it is
not clearhowtheCommonwealthGovernmentwould manageany recourseon
compensatoryactionorpenaltieswith theStateandTerritory governments.The
QueenslandGovernmenthasnot beenofferedanyassurancesby theCommonwealth
Governmentin this regard. Without suchanassurance,theStatecannotbecertainof
full implications. TheQueenslandGovernmentwould like the Committeeto seek
clarificationfrom theCommonwealthGovernmentin this regard.

It is alsonot clearif theCommonwealthGovernmentintendsto invoketheexternal
affairspowersof theConstitutionto ensurecompliancewith the agreementshould
consultationswith anon-compliantjurisdictionfail to providearesolution. The
QueenslandGovernmenturgestheCommitteeto seekwrittenassurancesfrom the
CommonwealthGovernmentthatit doesnot intendto reston its externalaffairs
powersto overridetheState-basednon-compliantlegislation.

Regulatingfor theenvironment

TheQueenslandGovernmentacknowledgesthattheEnvironmentchapteris nota
standardsettingchapter,andseeksto ensurethatrespectiveenvironmentallawsare
enforced.

Thebenchmarkfor effectiveenforcementof Stateenvironmentallawsis unknown,
however,the chapterprovidesfor someflexibility anddiscretionfor Partieswith
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respectto theenvironmentalstandardstheyapplyandresourcesallocatedto
investigatory,prosecutorial,regulatoryandcomplianceenforcementoperations.

TheEnvironmentchapterdefinesthoseenvironmentallawscoveredby theinvestment
chapterasthose“to which aParty exercisessovereignty,sovereignrightsor
jurisdiction”. In Australia’scasethis would limit thescopeofthechapterto federal
environmentallaws, thatis, thosein whichthe CommonwealthGovernmenthas
jurisdiction. However,DFAT officials suggestthat, underthis chapter,the
CommonwealthGovernmentwould takeresponsibilityfor its owncomplianceand
thecomplianceofStateandTerritory Governments.DFAT officials suggestthat
inclusionof AustralianStateandTerritory lawsinto thescopeoftheAgreementwas
necessaryto ensureequivalenceofcommitmentwith theUS.

This situationpresentsconcernfor theQueenslandGovernment.It raisesquestions
aboutwhatresponsethe CommonwealthGovernmentmight takein relationto astate
governmentshouldtheCommonwealthGovernmentincur compensationcostsin
relationto adisputeoverastate’snon-compliancewith theobligationsofthechapter.
Alternatively, it raisesquestionsaboutwhetherthe agreementprovidesthe
CommonwealthGovernmentwith scopeto increaseitsjurisdictionin relationto
environmentallawsby introducinglegislationto ensurecompliancewith the
Agreementunderits ‘externalaffairs’ powers. Eitherway, it demonstratestheneed
for intergovernmentalconsultationandagreementonthedomesticimplementationof
theobligationsof thischapter.

Theinstitutionalarrangementsrequiredunderthis chapteralsoraisesissuesin relation
to Commonwealth/Staterelations. TheAgreementprovidesfor aJointCommitteeof
theParties,or if considerednecessary,a sub-committeeon environmentalaffairs,to
overseetheoperationofthechapter.Thechapterspecificallyprovidesfor national
advisorycommitteesto provideadviceon theimplementationofthechapter.The
QueenslandGovernmentrequeststhataclearcommitmentbe soughtfrom the
CommonwealthGovernmentfor StateandTerritory governmentsto be
consulted/involvedin this respect.

TheAUSFTArequiresthenegotiationofaUS-AustraliaJointStatementon
EnvironmentalCooperationin thecontextofongoingbilateral,regionaland
multilateralenvironmentalactivities. It alsorequiresthePartiesto consulton
negotiationsin theWTO regardingmultilateralenvironmentalagreementsand
enhancethe“mutual supportivenessofmultilateraltradeandenvironmentagreements
to whichtheyarebothParties”. TheQueenslandGovernmentholdssomeconcerns
thattheemphasisona closeralliancewith theUS in multilateral tradeand
environmentnegotiationsprovidesscopefor theUS to exertgreaterinfluenceon
Australia’snegotiatingpositionatinternationalforaon theenvironment.

Utilities

Given thatpublic utilities suchaswater,transport,electricityand-gasservicesare
suppliedin an environmentwherecommercialsuppliersexist,andto someextent
compete,with government,theseservicesdo not meetthecriteriaof“services
suppliedin the exerciseofgovernmentauthority”. This meansthattheseparticular
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serviceswould not enjoytheexceptionfor governmentservicesandassuchthese
servicesaresubjectto the provisionsof theagreement.

Forpublic policy reasons,theQueenslandGovernmentmaywishto placelimitations
on thewayin whichpublic waterutilities provideservicesin thefuture. This could
includelimiting who is ableto providetheseservicesaswell ashowtheyareprovided.

TheQueenslandGovernment’scurrentpolicy ofregulatingelectricityandgasprices
to non-contestablecustomersandrestrictingentry into thegasandelectricitymarkets
do notconformto theprovisionsoftheCBTSchapter.

QueenslandGovernmentofficials restedon advicefrom DFAT in December2004
thatoutlineda draft list ofAustralia’sAnnexII reservations,which includeda
reservationto adoptormaintainanymeasurewith respectto theprovisionofpublic
utilities. It wasbelievedthatreservationsfor water,gasandelectricitywould be
takenby theCommonwealthGovernment.However,in thefinal textoftheAUSFTA
this reservationis clearlyabsent.

In spiteofthe QueenslandGovernment’ssubsequentattemptsto securean AnnexII
reservationforutilities, DFAT officials haverespondedto theserequestswith the
view thatthereis no needfor reservationsto covernormalgovernmentregulationin
relationto water,electricity, andgasservicesasStateandTerritory governmentsare
notpreventedundertheAUSFTAfrom applyingappropriateregulations,including
regulationsaimedat environmentalprotectionorotherimportantpublic policy
objectives. In addition,thenationaltreatmentobligationsinboththeCBTS and
Investmentchaptersis subjectto the limitation that it only appliesto US service
suppliersor investorswho are“in like circumstances”to Australianservicesuppliers
or investors. This allowsscopefor appropriateregulatorydistinctionsto be made
betweenservicesuppliersandinvestorson thebasisof objectivecriteriaestablishing
thattheyarenot in like circumstances.Howeverthe QueenslandGovernment
believesthatthis is opento considerablediscretionin interpretationandapplication.

Investor-StateDisputeSettlementmechanism(ISDS

)

ThroughoutthenegotiationstheQueenslandGovernmentwassteadfastlyopposedto
theintroductionof an investor-statedisputesettlement(ISDS)mechanismandassuch,
theQueenslandGovernmentacknowledgestheAustraliannegotiators’efforts to
ensurethat theAUSFTA did not establishsuchamechanism.

However,theQueenslandGovernmentstill holds someconcernsthatthepotentialfor
themeansby which an ISDS couldbe introducedin thefuture remains. The
AUSFTArequiresthata ‘changein circumstances’mustoccurin orderto trigger
discussionsbetweenthePartieson theestablishmentofanISDS mechanism.The
QueenslandGovernmentnotesassurancesfrom.DFAT thatthechangein
circumstanceswould needto be quite significant,althoughthis interpretationis not
clearfromthetext oftheagreement.Therehasbeenmuchdebateaboutthis issueand
vastlegal opinionpublicised. TheQueenslandGovernmentreaffirmsits oppositionto
any establishmentofan ISDS mechanism.TheQueenslandGovernmenttherefore
asksthattheCommitteeseekclarificationfrom DFAT asto theexactextentof
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‘changein circumstances’requiredto triggerdiscussionsfor the introductionsof an

ISDS mechanism.

PharmaceuticalBenefitsScheme(PBS

)

TheQueenslandGovernmentacknowledgesvariousCommonwealthGovernment
statementsthattheAUSFTA will notaffectmedicinesprices,northeviability ofthe
PBS.

TheQueenslandGovernmentrecognisesthatsomerequirementsoftheAUSFTA
couldhaveapositiveeffectto enhancePharmaceuticalBenefitsAdvisory Committee
(PBAC) transparency,andpossiblyaccelerateprocessesto getmedicinesto market.
Otherelements,suchasthereviewprocess,havepotentialto slowtheprocess.The
QueenslandGovernmentalsorecognisesthatthetransparencyprovisionscould
enhancetheability ofthePBACto provideinformationon thebasisofdecisionsto
Stateandhospitaldrug companies,thusassistingtheiroperations.

TheQueenslandGovernmentnotesthattheCommonwealthGovernmentwill make
an independentreviewprocessavailableattherequestofanyapplicantseeking
inclusiononAustralia’sPBSschedules.Althoughthereis currentlyanexisting
administrativeappealprocessin place,this is anadditionalmeasureandthereis no
detailyet ofhowthereviewpanelwould operateandwho it would comprise.The
Commonwealthhasalsoagreedto amedicinesworkinggroupcomprisingUS and
Australianfederalofficials to promotediscussionandmutualunderstanding.
However,again,it is still unclearwhatthedecision-makingmandateofthis groupis.
It appearsthroughtheseincreasedmeasuresAustraliacouldbeadverselyimpacted
by:
U

U

U

Providingopportunitiesfor US drugcompaniesto challengedrugdecisions;
Reducingthe ability oftheGovernmentto keepcertaindrugsoff thePBSlist; and
Placingadditionalpublic pressureonthe CommonwealthGovernmentto include
prescriptiondrugsthatwerepreviouslybannedfrom advertisement.

TheQueenslandGovernmentaskstheCommitteeto seekanexplanationfrom the
CommonwealthGovernmentasto how it intendsto managetheseadditional
processesandpossibleUS pressuresandatthesametime avoidanyincreasein
medicineprices.

TheQueenslandGovernmentalsoasksthattheCommitteeseekclarificationfrom the
CommonwealthGovernmentregardingthe definitionof“federal healthcareprogram”
notedin Article 2 oftheAnnexC, Chapter2 to confirmor denywhetherprovisionsof
theAustralianHealthcareAgreementarecoveredby this articleandto explainto the
StateandTerritory governmentswhetherthis wouldhavereachto Stateprograms.

BloodPlasma

TheQueenslandGovernmentacknowledgesthatprovisionsrelatingto BloodPlasma
Fractionationwill continueto protectthequalityofplasmaproductsin Australiaas
theywill be derivedfrom blooddonatedin Australiaandwill continueto be regulated
by theTherapeuticGoodsAuthority.
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However,undertheAUSFTA, theCommonwealthGovernmentagreesto “a review
ofblood fractionationservicesandto recommendto Statesthat futurearrangements
for thesupplyofbloodbemadein accordancewith theGovernmentProcurement
chapter. ThissuggeststhatUS firms will beableto tenderto provideblood
fractionationservices(within thecontextofstandardsestablishedby government).

TheQueenslandGovernmentrecognisesthatthesideletteronbloodplasmaallows
for Australiato continueinsistingthatbloodproductsfor domesticusebe derived
from locally sourcedblood. TheQueenslandGovernmentbelievesthatthis allowsfor
Australiato maintainthecurrentstandardofbloodproducts.Any changeto current
arrangementswouldbestronglyopposedbythe QueenslandGovernment.

Ouarantineaspects

US interestshaveoftentakenissuewith Australiaaboutits quarantinearrangements
andthis issuereceivedsignificantattentionfromthemediaandcommunitygroups.
Specifically,therewereconcernsthattheUS woulddemandaweakeningof
Australia’sstrict quarantinearrangementsandprovidefor opportunitiesfor
Australia’sdecisionsto be challengedbeyondexistingmechanisms,givingundue
powerto US interests.

TheQueenslandGovernmentnotestheAUSFTAdoesnotrequirea loweringof
Australia’squarantinestandards.TheSanitaryandPhytosanitary(SPS)Chapterdoes
not attemptto overrideexisting internationalarrangementsbut reaffirmsthe‘primacy
ofexistingrightsandobligationsundertheWTO Agreement’.

The QueenslandGovernmentasksthattheCommitteeseeksclarificationon the
operationof thetwo committeesbeingestablishedundertheAUSFTA. Oneis a
forum for enhancedmutualunderstandingandhastrade,quarantineandfoodsafety
representation.Thesecondis a WorkingGroupto helpresolvespecificanimaland
planthealthmatters. It is unclearhowtheStateandTerritory governmentsmight
haveinputinto thesecommittee’sactivities orwhatstatustheirdeliberationsmight
hold. Reassuranceis also soughtthattheproposedarrangementswill not resultin
increasedpressurefrom US intereston AustraliaSPSdecisionmakingprocesses.

Sugar

Thesugarindustryis extremelyimportantto Queensland,particularlyto manyof its
regionaleconomies.Queenslandaccountsfor 95%ofAustralia’ssugarproduction
andthesugarindustrysupportsapproximately37,000Queenslanders.

TheQueenslandGovernmentcommissionedtheCentrefor InternationalEconomics
to assessthepotentialimpactsoftheAUSFTA on thesugarindustry. This study
exploredarangeofscenariosandconcludedthattheFTA hadthepotentialto deliver
benefitsto theAustraliansugarindustryofoverA$2 billion dollarsfor theperiodto
2015.

It follows that the opening-upoftheUS’s highlyprotectedsugarmarketwasakey
priority for theQueenslandGovernment.Thattheagreementdid not gainadditional
accessfor sugaris a significantdisappointmentfor theQueenslandGovernmentand
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greatlyreducestheeconomicbenefitsthatmight havebeenderivedfrom the
agreement.

It is recognisedthataconcessionfrom theUS in this areacouldnot be secured.The
QueenslandGovernmenturgestheCommonwealthGovernmentto continueto seek
marketaccessimprovementfor Australiansugarthroughthemultilateralarena.

Services

TheQueenslandGovernmentis disappointedthattheAUSFTAchapteron services
doesnot offer significantoverall gainsin the immediateterm. Forthemostpart,the
agreementbindscurrentlevelsofnon-conformitywith theobligationsof thechapter
representinga ‘statusquo’ tradepositionin relationto services.

While thechapterseeksto requirethatbothpartiesprovidenon-discriminatory
treatmentto eachothers’ serviceproviders,themarketaccessobligationwhich is
intendedto preventquantitativerestrictions(suchascapson thenumberofproviders
permittedto operatein aparticularsector)appearsto bemadesomewhatredundant
dueto thereservationthatbothpartieshavetaken. TheQueenslandGovernment’s
interpretationofthis reservationis thatthemarketaccessobligationwouldnowonly
applywhereAustraliaortheUS alreadyhasmademarketaccesscommitmentsunder
theWTO Agreementon theTradein Services(GATS). In otherwords,beyond
existingGATS commitments,governmentsarenot in any wayconstrainedfrom
imposingmeasuresin respectto servicessectorin amannerthat contravenesthe
marketaccessprincipal. As theUS alsoenjoysthis flexibility, thereal gainsfrom
servicesliberalisation,pertainingto marketaccess,aresignificantlyreduced.

OneofAustralia’skeyobjectivesin pursuingtheAUSFTA wasto establishmutual
recognitionofprofessionalstandardsandqualifications. Howeverthiswasnot
achieved.A ProfessionalServicesWorking Grouphasbeenestablishedwith a
mandateto promotemutualrecognitionandotherissuesrelevantto professional
services,andmakerecommendationswithin two yearsoftheAUSFTA’s entry into
force. Thiswill requirecomplexnegotiationsbetweenprofessionalassociationsand
theircertifying authorities,usuallyon a state-to-statebasis. If successful,this is likely
to providebenefitsto Queenslandservicesuppliersincludingprovidersof
professional,business,education,environmental,financialandtransportservices.

This is probablythekeyAUSFTA outcomeforprofessionalserviceproviders,but it
remainsto beseento whatextentthis processcandelivercommerciallyrelevant
results.At this stageit appearsthattheprocessfor workingtowardsmutual
recognitionofprofessionalqualificationis primarilyaspirationalandfor themostpart
requiresthePartiesto encourageits professionalbodiesto consulton thesematters.

TheQueenslandGovernmentwould like theCommitteeto notethat notall
professionalservicesareaccreditedby professionalbodiesandthat arangeofservices
continueto be subjectto registrationrequirementsestablishedby theQueensland
Government.It follows thattheQueenslandGovernmentwould wantto be involved
in discussionspertainingto theseprofessionalservices.
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TheQueenslandGovernmentis alsodisappointedthat theAUSFTA failed to address
temporarypeoplemovementandvisarequirements.However,it is recognisedthat
this wasdueprimarily to the lackofUS policy convergencebetweentradeand
homelandsecurity. TheQueenslandGovernmentasksthattheCommitteeurgethe
CommonwealthGovernmentto seekimprovementfrom theUS in this aspect.

Australiaenjoysa growingsurpluswith theUS in educationservices.Thereis the
potential for expansionof Queenslandpublic andprivateeducationprovidersin areas
whererestrictionsmayhaveappliedpreviously. In asideletterto theagreement,the
US hasundertakento initiateareviewofmeasuresaffectingcross-bordertradein the
highereducationsectorin certainUS statesto effect greatertransparency.Thismay
provideopportunitiesfor expansionofeducationexportsto theUS arising,including
theplansfor the licensingofQueenslandcurriculumin theUS.

CreativeIndustries

Theaffectoftheagreementon Australia’saudio-visualandartssectorswassubjectto
robustdebatesincetheconceptofafreetradeagreementwith the US wasfirst
mooted.

A generalreservationto theagreementallowsAustraliato bothmaintainexisting
measuresandintroducenewmeasuresfor local contentrulesonwhatis generally
termed‘newmedia’ formatsandhasreservedAustralia’scapacityto interveneon
‘interactive,audioandvideoservices’uponafinding by theCommonwealth
GovernmentthatAustraliancontentis not readily availableto consumersthrough
suchservices.TheCommonwealthGovernmenthasadvisedthatthis reservationdoes
notrequirethegovernmentto getthe approvalofanypartyto implementmeasures.It
merelyplacesaproceduralobligationto consultwith affectedparties. This means
thattheUS wouldnot beableto vetoany futuremeasuresthattheCommonwealth
Governmentmaychooseto implementon interactive,audioandlorvideoservices.

TheQueenslandGovernmentnotesthatindustryhasexpressedconcernsabouthow
theseservicesareactuallydefinedandhow onerousthetestwill befor the
CommonwealthGovernmentto determinethat Australianconsumersarebeing
unreasonablydeniedAustraliancontent. It couldbe arguedthatthis reservationoffers
little protectionfor Queenslandprovidersofdigital andinteractiveservicesandthe
QueenslandGovernmentsupportsindustry’s claimsfor clarificationto be soughton
thismatter.

Theprovisionsonexpenditurequotasfor subscriptiontelevisionareviewedby the
QueenslandGovernmentasasignificantcompromise.It will havetheeffectthatup
to 80%of all dramaexpenditurecanbe for overseasprogrammingandup to 90%for
all documentaries,children’s,artsandeducationalprogramming.TheQueensland
Governmentbelievesthat thelocal contentquotaon subscriptiontelevisionof 10%of
dramaexpenditureis inadequate.Further,thereareconcernsthattheeffectofthe
AUSFTA is that 80%of channelswill be freeofanyAustralianlocalcontent
regulation.Of theremaining20%,theAUSFTA doesnot includedetailaboutthemix
of programmingthatmaybe requiredto be shown— sofor example,thequotacould
be metwith sportorreality televisionprograms.It couldbearguedthat this will not
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offer Australianconsumersan adequatechoiceof adiverserangeofAustralian
contentto view.

TheQueenslandGovernmentalsonotesthat akey omissionfrom thedefinitionof
‘interactiveaudioand/orvideo services’is e-cinema,wheremoviesarebeamed
directlyinto cinemasin Australiafrom Hollywood studiobases.At themomentthere
is no regulatoryinterventionby theCommonwealthGovernmentinto film distribution
andexhibitionand,by excludinge-cinemafrom thenewmediadefinition, therewill
be no opportunityto do soin thefuture, evenif thenumberof Australianfilms being
releasedin Australiancinemasreachesanunacceptablylow level.

IntellectualPropertyRights

Theintellectualpropertychapteroftheagreementincludesanumberofproposed
changesto Australia’sintellectualpropertyregime. Themostsignificantofthese
changesis theextensionofcopyrightprotectionfrom 50 yearsafterthedeathofthe
producerofcopyrightmaterialto 70 aftertheirdeath.

TheQueenslandGovernmentis concernedthatthis changewouldhaveserious
implicationsfor largescaleusersofcopyrightmaterialwho will haveto pay
significantlymorein copyrightfees,particularlygovernment,libraries,universities
TAFEsandothereducationinstitutions.

Therearealsosignificantconcernsfrom industrythattheextensionofcopyright
protectionrepresentsabarrierto innovationby restrictingaccessto intellectual
propertyfor longerperiods.

IndustryAdjustmentPackages

In mostinstancestradeliberalisationcreatesbothwinnersandlosers.The
QueenslandGovernmenthasconsistentlyarguedthattheremustbecareful
examinationofthosesectorsthatstandto be negativelyaffectedbytradeagreements.
Whereparticularindustriesdo bearadisproportionateshareofthecostsoftrade
liberalisation,everyeffort shouldbemadeto mitigatethecostsor to assistindustry
transition.

Therecentlyannouncedadjustmentpackageforthe sugarindustryis welcomedby the
QueenslandGovernment.However,it remainsunclearwhat additionalmeasuresthe
CommonwealthGovernmentwill put in placeto respondto furthernegativeimpacts
arisingfrom theAUSFTA. In fact,theCIE reportindicatesthattherewill bea
numberofindustriesthatwill be affectedin thisway.

In this light theQueenslandGovernmentaskstheCommitteeto seekdetail from the
CommonwealthGovernmenton howit intendsto respondwith furtheradjustment
packagesto industriesnegativelyaffectedby theAUSFTA. Thiswould include
considerationofa fundingmechanismto alloweducationalandresearchinstitutions
to accommodatethe extra20 yearsof copyrightprotection.

Competitionprovisions— stateenterprises
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Chapter14 of the AUSFTA addressescompetition-relatedmatters.Of concernto the
QueenslandGovernmentis that Article 14.8 imposes an obligation upon both
Australia and the US to make available public information concerning state
enterprises. Potentially, this may include informationof a commerciallysensitive
nature.

At this stagethereis not sufficientdetail to determinewhether this obligation will
impose significant additional disclosure requirements upon State and local
governmentowned corporations. The QueenslandGovernmentbelieves that the
Committeeshouldseekclarificationon this issue.

Involvementin/input to workinggroups

TheAUSFTA containsarangeofprovisionsto establishsometwentyworking groups.
TheQueenslandGovernment’sunderstandingis that theseworking groupsarebeing
establishedto continuenegotiations(to acertainextent)on outstandingmattersunable
to be resolved/agreeduponin theshortnegotiatingtimeframe.

QueenslandGovernmentofficials havepreviouslyraisedthepointwith the
DepartmentofForeignAffairs andTradethatStateandTerritoryparticipationshould
beinvitedfor someoftheseworking groups,particularlythegroupsfocusedon
professionalservicesandmutualrecognitionofstandards,theenvironment,
governmentprocurement,labourandSPS.

DomesticRegulationandTransparency

UndertheAUSFTA all laws,regulations,proceduresandadministrativerulings
respectingany mattercoveredby theagreementareto be publishedor otherwisemade
availableto interestedpersons.TheQueenslandGovernmentacknowledgesthatthe
intentofthis obligationis to promotegreatertransparencyin themakingand
implementationofbureaucraticdecisionsandto allow individualsorcompaniesof
eithercountrycertainrights to naturaljusticesanddueprocess.However,it is not
clearwhetherthe CommonwealthGovernmentregardstheexistingmeasuresin place
acrossall jurisdictionsassatisfactoryin orderfor Australiato conformto this
requirement.TheQueenslandGovernmentasksthattheCommitteeexplorethis
aspectwith theCommonwealthGovernmentandclarify howit intendsto satisfythis
obligation.

Conclusions

TheratificationoftheAustralia-UnitedStatesFreeTradeagreementis supportedin-
principleby the QueenslandGovernment.

Onbalance,it is consideredthattheagreementwill deliverbenefitsto theAustralian
andQueenslandeconomy.

As outlinedabove,theQueenslandGovernmenthasidentifiedanumberofconcerns
which it believestheCommitteeshouldexaminecarefullyin its deliberations,and
wherepossible,ensurethattheseissuesareclarifiedprior to theCommittee’ssupport
for ratification.
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