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About the author

JockGivenis the2003/04CH CurreyFellow oftheStateLibraryofNSW, wherehe
is researchingthelife ofAustralianwirelesspioneerErnestFisk. His booksAmerica‘s
Pie: tradeandcultureafter 9/11 andTurningofftheTelevision:broadcasting’s
uncertainfuturewerepublishedin 2003 by UNSWPress.HewaspreviouslySenior
ResearchFellow atSwinbumeUniversity’s Institutefor SocialResearch(2000-2004),
DirectoroftheCommunicationsLaw Centre(1995-2000)andPolicyAdvisorat the
AustralianFilm Commission(1989-94).

America’sPie: tradeandcultureafter9/1] setsout thebackgroundto theold tension
betweenfreetradeandgovernmentinterventionto supportdomesticcultural
activities.It exploresrecentandlikely futuredevelopmentsin theaudiovisualindustry
andstrategieswhichmight beadoptedby Australiangovernments.

Overview

This submissionaddressestheimpactofthedrafttextofAUSFTA on Australian
audiovisualandculturalactivities.

AUSFTA introducesnewconstraintson theability ofall levelsofgovernmentin
Australiato maintainandadoptpolicy measuresto supportaudiovisualandcultural
industriesandactivities.Although in someareasit is not asconstrainingastheCloser
EconomicRelationsagreementwith New Zealand(CER), it is muchmorelimiting
thanthebilateralfreetradeagreementssignedin 2003with Singapore(SAFTA) and
Thailand(ATFTA). It doesnot containanyprovisionslikely to resultin an
appreciableincreasein Australianaudiovisualandculturalexportsto theUS. The
preciseimpactofAUSFTAwill dependon how ‘newmedia’ replaces,subsumesor
supplements‘old media’, andhowquickly.

AUSFTA institutionalisesmuchloweraspirationsaboutthe level ofAustralian
contentin emergingmediasystemsthanAustralianshavecometo expectin broadcast JI
television.Somewill interpretthis simply asan articulationofthepolicy impotence
which will inevitablyflow from technologicalchange.Otherswill recogniseit asa
partial,buthistoric, concessionofAustralianpolicy capacityandabroadacceptance
ofthe long-standingUS agendafor the informationeconomy- long andtough
protectionsfor intellectualpropertyfights,but increasinglyliberal globalmarketsfor
tradingthem.



Overall,this author:

• questionsthenetbenefitswhichwill flow to AustraliaasaresultofAUSFTA;
• believesthatAustraliashouldnotmakeconcessionsin abilateral agreementwith

theUS which it is unlikely to berequiredto makemultilaterally; and
• believesthat, atleast,thereservationsdraftedby Australiashouldbeamendedin

severalwaysto providebroaderpolicy flexibility for the future.

Context: why Australia did it

TheAustraliangovernmentseesbothdirect andindirectadvantagesin afreetrade
agreementwith theUS.Thegovernmentcommissionedeconomicmodelingin 2001
whichshowedAustralianGDP would eventuallyincrease0.33 percentandUS GDP
0.02 percentif all tradebarriersbetweenthetwo countrieswereremoved.(Centrefor
InternationalEconomics)Thedealactuallydoneleavesin placesomebarrierswhose
removalwasvery importantto theoverall gainsfor Australia,orremovesthemonly
overa longperiod.Thegovernmentconcedesthatanydirecteconomicgainsfrom the
agreementarenot asgreatastheyhadhoped.(Deady)Othershavesuggestedthat
theymaybenegative.Thisbegsthequestionofwhethertheacknowledgedcostsof
theagreementforAustraliain areaslike audiovisualandintellectualpropertyare
justifiedby the gainsmadeelsewhere.Any completeassessmentoftheimpactofthe
draft agreementmustawaittherevisedmodelingbeingundertakenby theCentrefor
InternationalEconomics.At best,theeconomy-widegainsfor Australiawill be small
andfortheUS miniscule,althoughthegainsfor particularsectorsmaybe substantial.

Thegovernmentalsoplacedheavyemphasison theindirectadvantagesofadeeper
relationshipwith theUS whichmightnotbe capturedin economicmodels.
(AustralianAPECStudyCentre)With apopulationofaround300 million, an
economymakingupathird oftheglobal economy,world leadershipof the
InformationEconomy,andits statusasAustralia’slargesttradingandinvestment
partner,theUS wastheeconomywith whichAustralianeededto buildacloserand
deeperrelationship.After theannouncementofthedeal,PaulKelly saidthereal
argumentfor its approvalwasthatit would ‘makeAustraliaamoreglobalised
economyandnation’. Supportersofthis view arguethatinvestmentis atleastas
importantfor longtermexportperformanceascrossbordertradein goodsand
services,andinvestmentcomesfrom strong,closerelationships.Thereis, however,
alreadyextensiveforeiguinvolvementin Australianmedia,evenin sectorswhere
suchinvolvementis formallyrestricted- newspapers(NewsLimited), free-to-airTV
(CanWest)andpayTV (Austar,Singtel/OptusandNewsLimited with a25% stake
andmanagementcontrolofFoxtel).

Anothermajorreasonsomearesupportingaless-than-perfectagreementis the lackof
progressin multilateraltradeliberalisationthroughtheWorld TradeOrganisation.A
countrylike Australia,whosegovernmentssincethemid 1 980shaveseenits
economicinterestsbestservedby openglobaltrade,hasto get its liberalisation
whereverit can.For theaudiovisualsector,however,AUSFTAmakesconcessionson
long-standingAustraliangovernmentpolicy whichAustraliahasnotyetbeenrequired
to makemultilaterally.
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While AustralianandUS tradeofficials werenegotiatingtheirbilateraldeal,the
memberstatesofUNESCO(UnitedNationsEducational,ScientificandCultural
Organisation),includingAustraliaandtheUS, werebeginningtheprocessofdrafting
a newinternationalconventionaboutculturaldiversity.This conventionis motivated
by concernsaboutthemarginalisationofculturalissuesin aregimeofglobal
governancedominatedby thetradeliberalisationagendaoftheWTO. Australiahas
notbeenenthusiasticaboutthis UNESCOinitiative. It haspreferredto safeguardany
capacityfor culturalpolicy-makingflexibility throughtargetedreservationsin trade
agreements— broadin thecaseofSAFTA andATFTA, narrowin thecaseof
AUSFTA. ThedraftAUSFTA embodiesmoreextensiveconcessionsaboutfuture
culturalpoliciesthanthemultilateralUNESCOprocessseemslikely to settleon.

What AUSFTA means for audiovisual and cultural activities

Therearefourbroadareasofimpactfor audiovisualandcultural activities: cross
bordertradein services,investment,electroniccommerceandintellectualproperty.

Cross border trade in services

Theagreementadoptsthe ‘top-down’ or ‘negativelist’ structureofCERandSAFTA.
Thismeansthecentralobligationsundertheagreementgenerallymustbe acceptedin
all areasoftheeconomyexceptthosewheretheUS andAustraliangovernments
separatelychooseto list ‘non-conformingmeasures’.Thoseobligationsareto treat
US companies,goodsandservicesno lessfavourablythanthosefrom othercountries
(‘non-discrimination’or ‘Most FavouredNation’) andno less favourablythanthose
from Australia(‘national treatment’),andto offer ‘Market Access’.It is a crucial
structuraldistinctionfrom theWTO GeneralAgreementon Tradein Services.Under
that agreement,countriesareonly requiredto offermost-favourednation,national
treatmentandmarketaccessin theareaswheretheychooseto list ‘commitments’ — a
‘positive list’ approach.Australiaandmostothercountrieshavemadeno
commitmentsin broadcastingandaudiovisualservicesin theWTO. UnderAUSFTA,
all non-conforminggovernmentpolicy measuresnot listedin theAnnexesmustbe
removed.

Quotas

Australiahasreservationsin bothAnnexI andII whichaffectits ability to maintain
andadoptquotas.It canretainits existingcommercialtelevisiontransmissionquotas.
Theserequire80%ofadvertisingand55%ofprogramsto beAustralian,and
minimumamountsofadultandchildren’sdramaanddocumentary(‘subquotas’).
(Annex1-14)Similar quotascanbe imposedon at leastone,andamaximumoftwo,
further free-to-air‘multichannel’servicesprovidedby a commercialoperator.If
currentpolicy changedto allow commercialoperatorsto offermultichannelservices
usingtheirdigital capacity,thepracticalimpact,givenexistingtechnology,is that2-3
ofthe4-5 serviceseachoperatorcouldoffer would haveto be quota-free.(Annex II-
6(a)) Whereaquotachannelis rebroadcastoveranothertransmissionplatformor
movedto anotherplatform,thesamequotacanstill be applied.(Annex11-6(b)and
(c)) On currentwording,it doesnotappearpossiblefor Australiato increaseor
introducenewforms ofsubquota.
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Theagreementalsoallows domesticcontentquotasfor commercialradioofup to
25%.Currently,local musictargetsup to this level areset in thecommercialradio
industry’scodesofpracticethoughnot in themoreimmediately-enforceable
AustralianBroadcastingAuthority (ABA) standardswhichapplyto television
programs.(Annex 11-7(e))

Subscriptiontelevisionbroadcasting(payTV) servicesarecurrentlyrequiredto spend
10%oftheprogrambudgetsofdramaandgeneralentertainmentchannelson new
Australiandrama.Theagreementwouldallow this requirementto beincreasedto
20%(achangealreadyformallyrejectedby government),anda 10%requirementto
beimposedon somenewchannelgenres— arts,children’s,documentary,educational.
BecauseofthehighrelativecostofAustralianprograms,however,the 10%
requirementis currentlyonly deliveringamuchsmallerproportionofthe
transmissiontime ofaffectedchannels.(Annex11-6 to 11-8)

Australia’sright to introducelocalcontentrequirements(thoughnot all otherpolicy
measures)on ‘newmedia’ servicesis tightly circumscribed.Measurescanbe imposed
on ‘interactiveaudioand/orvideoservices’,but only soasto ensureAustralian
contentorgenresare‘not unreasonablydenied’to Australianconsumers,andonly on
companiesthatcarryonbusinessin Australia.(Annex11-6to 11-8)

The fourelementsofthe limits to quota—stylemeasureson ‘newmedia’ areworth
exploring.First, thedefinition oftheservicesto whichmeasuresmaybe applied,
interactivevideoand/oraudioservices’,appearsto covermostformsofinternet,

mobile andvideo-on-demandservicesbutnotdigitally-delivered‘e-cinema’.Evenif
thedeliveryofcinemaservicesto customersis still donein thefutureby alocal
serviceprovider,theremaybeno interactivityinvolved. ‘Datacasting’,ascurrently
definedundertheBroadcastingServicesAct, wouldbecoveredto theextentthatit
wasinteractive,butnot to theextentthatit wasn’t.(seeSection6 andSchedule6)
This is potentiallysignificantgiventhebroadcast-stylecontentwhich is ableto be
transmittedunderadatacastinglicence.(Williams, 17 March2004)

Second,‘measuresto ensurethat...Australianaudiovisualcontentorgenres...is not
unreasonablydeniedto Australianaudiences’— maybeaverytoughtestto satisfy.
Onemight argue,for example,thatAustralianmaterialis already‘not unreasonably
denied’to televisionaudiencesin theUS,despiteits very low visibility. In thefuture,
Australianmaterialmightbetechnicallyavailableto Australianaudiencesonline via
servers,but thesearchenginesand electronicprogramguidesgenerallyusedto make
viewing/usingchoicesmightnot readily leadtheuserto it.

Third, thecombinedeffectoftheChapter10 prohibition on eitherpartyrequiringthe
establishmentofaAustraliancommercialpresenceto undertakeanyparticular
activity (Article 10.5)andtheAnnexII commitmentonlyto applyanynewmeasures
to companiescarryingonbusinessin Australia,meansthatservicesdirectly
transmittedfrom outsideAustraliawithout any local presencecannothaveeventhe
measuresofthekind referredto in AnnexII imposed.

Fourth,thereareproceduralpre-conditionsto anyexpansionofthepayTV quotasor
introductionofmeasuresaffectinginteractiveservices.Although thelanguageof
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thesesoundsverytough,theyaresimilar to theABA’s existingconsultative
requirements.

Overall,themarketsharetargets— 80%ofadvertising,55%of TV programs,25%of
radioprograms,20%ofpayTV dramaexpenditure,10%ofpayTV arts,children’s,
documentaryandeducationalprogramexpenditure,and‘Australiancontentand
genres‘not unreasonablydenied’oninteractivemedia— showthedeclining
aspirationsaboutthe level ofAustraliancontentin emergingmediasystems.

Theconstraintson futurepolicy-makingflexibility whichAustraliahasacceptedin
this areaaregreaterthanthoseit hasacceptedin its freetradeagreementswith
SingaporeandThailand,but lessthanthoseit hasacceptedunderCERwith New
Zealand.CERgenerallyrequiresAustraliato treatNewZealandservices,including
TV programs,no lessfavourablythanAustralianones.Since1999,NewZealand
programshavebeenableto qualify forAustraliancontentquotas.Whenreviewingthe
quotasin 2001 and2002,theAustralianBroadcastingAuthority concludedthat the
inclusionofNewZealandin thestandard‘did not appearto havehadanyappreciable
impacton thebroadcastofAustralianprogramson commercialtelevision’ (Australian
BroadcastingAuthority: 49).New Zealand,however,is amuchsmalleraudiovisual
producerthantheUS, andtheAustraliannetworkshaveall resistedbeingthe first to
temptthe ire ofthe localproductionindustryby commissioningaNewZealand-based
showfor domesticquotapurposes.

Assessmentandrecommendation

AUSFTA providesafairly solid safeguardaboutquotasfor servicesalreadyinplace
like commercialTV andradio,butnotmuchsafeguardat all for emergingservices
includingpayTV. Thepreciseimpactwill dependon how ‘newmedia’ replaces,
subsumesor supplements‘old media’ andhow quickly.

Recommendation:ThatAustralia’sAnnexII reservationsbechangedto allow:

• completeflexibility in modifying andintroducingnewsub-quotaswithin existing
commercialTV quotas;and

• measuresaffectingsubscriptionTV, interactivevideoand/oraudio andother
audiovisualservicesto ensurethatAustraliancontentor genresis reasonably
accessible[insteadofnot unreasonablydenied]to Australianaudiences.

Subsidies,grantsandtax concessions

Unlike quotas,subsidiesandgrantsaffectingservices,investmentandelectronic
commerceareableto bemaintainedwithout identifyingthemin theAnnexes.
(Articles 10.1.4(d),11.13.5(b)and16.4.3(c))Althoughcertainkinds oftaxation
concessionsmightotherwisebesubjectto theobligationsundertheagreement,
Australia’sAnnexII reservationallowsit to maintainoradopt‘taxationconcessions
for investmentin Australianculturalactivity whereeligibility for theconcessionis
subjectto localcontentorproductionrequirements’.This includesexistingculturally-
motivatedtax concessions,suchasDivision 1 OBA and lOB oftheIncomeTax
AssessmentAct which supportinvestmentin Australianfilm andtelevision
productions,andtherefundabletax offsetestablishedto encouragebigbudgetfeature

H
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film productionandpost-productionin Australia.TheAnnexII reservationappearsto
be sufficient to allow tax concessionsto be extendedto otherformsofaudiovisual
production.This might, for example,includeelectronicgames.

A problem,however,is thatmuchofthedirectfederalandstategovernmentsupport
for individual film andTV projectsis providednotby wayofsubsidiesandgrants,
but asinvestmentsin intellectualpropertyassets.Both subsidiesandgrantsand
investmentsaresubjecttoperformancerequirementswhichlimit thekinds oflocal
contentobligationsthat canattachto them.This is discussedfurtherbelowunder
‘Investment’.

Public servicesandenterprises

Anothercommongovernmentpolicy measurewhich is excludedfrom thecoverageof
thecrossbordertradein servicesand electroniccommercechaptersis ‘services
suppliedin theexerciseofgovernmentauthoritywithin theterritory ofeach
respectiveparty’. (Article 10.1.4(e)and16.4.3(d))Thesearedefinedas ‘any service
which is suppliedneitherona commercialbasis,norin competitionwith oneormore
servicesuppliers’.Theeffect is thatthePartiesarenotobligedto accordthe elements
oftheserviceschapter(nationaltreatment,mostfavourednation,marketaccess)and
theelectroniccommercechapter(mostfavourednation/nationaltreatment,seebelow)
in relationto serviceswhichfit this definition.

TheAustraliangovernmentexplainstheimplicationofthis as ‘The AUSFTA will not
affecttheability ofeitherPartyto providepublic services,includingin relationto
culturalactivities, suchaspublicbroadcasters(ABC andSBS),public librariesor
archives’.(DFAT AudiovisualOutcomes)However,thedefinitionof ‘services
suppliedin theexerciseofgovernmentauthority’ mightnot includeall theservices
suppliedby someorganisationswhicharegenerallythoughtofasprovidingpublic
services.It would appearto include, for example,theservicesprovidedby the
NationalFilm andSoundArchive, theAustralianCentrefor theMoving Imageand
theAustralianFilm Institute.It is moredifficult to seeit coveringall aspectsofthe
ABC’s services(suchasmusicrecording,bookpublishing,ABC shops),verydifficult
to seeit coveringall theSBS’ services(suchassubtitlingservicesandespeciallythe
saleofcommercialtelevisionairtime)andimpossibleto seeit coveringall aspectsof
theCommonwealth-ownedproduction,distributionandfacilities company,Film
AustraliaPty Ltd.

Thedefinitional problemexistsalreadyin theWTO/GATS,from which thedefinition
is taken,but it haslimited impacttherebecauseofthe ‘positive list’ structureofthe
agreement.Fewcountrieshavemadecommitmentsaboutbroadcastingsoasto limit
theirability to maintainandadapttherolesofpublic servicebroadcastersandother
publicenterprises.UnderAUSFTA, however,theproblemhasimmediateimpact
becausemeasuresaffectingserviceswhich don’t complywith theobligationsof
nationaltreatment,MFN andmarketaccesscanonlybemaintainedif theyare
expresslyidentifiedin theAnnexesas‘non-conforming’.Australiahasnot takenout
anyreservationsin this area.
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Assessmentandrecommendation

Thepracticalimplicationsof this interpretationmight notbe great.Theservicesthat
mattermostto policy, free-to-airTV andradio,canbearguedto fit thedefinition
becausethe specialchartersoftheABC andtheSBSmeantheirfree-to-airofferings
areneithercommercialnorcompetingwith commercialservices.After AUSFTA, the
publicbroadcastersmightnot be freeto imposelocal purchasingpreferencesor local
contenttargetsin otherareaslike musicrecording,bookpublishing,ABC shops,
subtitlingservicesandthesaleofcommercialtelevisionairtime,but theymaynot
wish to. It is, however,anargumentthatgovernmentsandtheirpublicenterprises
mightprefernot to havewith Americantradenegotiatorsactingonbehalfof
potentiallyaggrievedUS serviceproviders.It is a thornyareaopento unintended
consequences,if ‘public agencies’find themselvesunableto retainoperational
policieswhichpreviouslyseemedunremarkableandirrelevantto tradenegotiations.

Recommendation:This issueshouldbeclarifiedby addinganewAnnexII
reservationpreservingAustralia’scapacityto maintainandadoptmeasuresaffecting:

TheactivitiesofAustralianpublic cultural [‘enterprises’]or [‘undertakings’].

Thedefinition ofpublic culturalenterprisesorundertakingsmightbeadapted
from theSeptember2002model InternationalAgreementon Cultural Diversity
developedby theCanadianCultural IndustriesSectoralAdvisoryGroupon
InternationalTrade(SAGIT): ‘personsorganisationsand firms thatproduce,
publish,distribute,exhibitorprovideculturalcontent’.Seehttp://www.dfait-ET
1 w
394 425 m
477 425 l
S
BT

maeci.gc.caltna-nac/diversitvculture-en.asp

Spectrumallocation

Australia’sAnnexII reservationappearsintendedto preserveAustralia’scurrent

spectrumallocationpolicy. It maynot completelydo so.
First, Annex11-7(g)(Aust)allowsAustraliato imposespectrummanagement
measuresinconsistentwith theArticle onMarketAccess.This allowsrulesto restrict
thetotal numberoflicencesavailable(for example,theexistingrestrictiononmore
than3 commercialTV servicesin amarket)or to require‘specifictypesoflegal
entityorjoint venturethroughwhich aservicesuppliermaysupplyaservice’ (for
example,non-profitcorporations,which aretheonly kinds of entitieswhichcanhold
communitybroadcastinglicences).TheUShasalsopreservedits ability to adopt
certainmeasuresaboutspectrumallocation.(Amex 11-3)Australia’sAnnex 11-7(g)
reservationhoweverdoesnotpreservetheability to imposemeasuresinconsistent
withobligationsotherthanMarketAccess,suchasNationalTreatment,Most- p
FavouredNation,andLocalPresence,althoughtheAmex 1-15 reservationpreserves
theexistingmedia-specificforeiguownership,controlanddirectorshiprestrictions.

A small ‘gap’ mayexistbetweenAustralia’stwo reservationsaboutspectrum
allocationandforeignownershipandcontrol.Theoutcomeappearsto require
Australiato allowUS organisationswhich chooseto establishan Australiancompany
representinga ‘communityinterest’ to beableto demandthesameaccessasother
Australiancommunityorganisationsto spectrumfor communitybroadcasting.
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Second,Chapter12 ‘Telecommunications’requiresParties‘to rely generallyon
market-basedapproachesin assigningspectrumforterrestrialnon-government
telecommunicationsservices’.[12.20.4]Thechaptergenerallydoesnot applyto
measuresrelatingto broadcasting.[12.1.2]Currentnon-government,non-broadcast
usesofspectrumincludenotonly private, commercialuses(eg.mobile telephony),
for whichhighvaluespectrumbandsarealreadygenerallyallocatedby market-based
means,butalsocommunityandvolunteeruses(eg. rural fire fighting andState
emergencyservices,St John’sAmbulance,surflife savingclubs,RoyalFlying Doctor
Service),for which spectrumis madeavailablefreeorat concessionalrates.

Assessmentandrecommendation

The‘gap’ betweenthetwo reservationsaboutspectrumallocationandforeign
ownershipandcontrolmayseemfar-fetched,but it mightnotbebeyondthe
imaginationofsomeAmericanNGO’s, suchasreligiousorganisations.Thewording
oftheChapter12 provisiondoesnotappearto be strongenoughto requireanychange
to currentlaw orpracticeby theAustralianCommunicationsAuthority. Both issues,
however,maybenefitfrom clearerlanguageto ensureboththepreservationof
existingmeasuresandpolicy flexibility in theseareasin thefuture.

Otherareas

Australia’scapacityto retainandadoptseveralothercommonaudiovisualpolicy
instrumentsis preservedin variousways:internationalco-productionagreements
providingpreferentialtreatmentfor projectsco-producedbetweenAustraliaand
certainothercountries(Amex 11-9),supportfor indigenouspeopleandenterprises
(Annex11-2),andtelecommunicationsuniversalservicearrangements(Article 12.18).
Theagreementasa wholedoesnot imposeanyobligationsonthepartiesregarding
theirimmigrationmeasures.This meanstheexistingarrangementsfor temporary
migrationinto Australiaforwork on film, TV andotherculturalwork arenot
affected.(Article 10.1.5,ExchangeofLetterson ImmigrationMeasures)

Investment

AUSFTA goeswell beyondexistingcommitmentsin CER,SAFTA, ATFTA andthe
WTO in this area.It requiressubstantialliberalisationofAustralia’sexisting foreign
investmentregimeacrossthewholeeconomy,broadlyremovingtheneedfor Foreign
InvestmentReviewBoardnotificationofproposedinvestmentsin Australian
companieswith assetsofup to $800million. In themediaandtelecommunications
sectors,however,Australianreservationspreservetheexistingbroadcast,newspaper
andTelstralimits. Theyalsopreservetherequirementfor notificationand‘national
interest’ scrutinyundertheForeignAcquisitionsandTakeoversAct of all direct
mediainvestmentsirrespectiveofsize,portfolio mediainvestmentsof5%ormore,
andall investmentsin telecommunicationsbusinesseswith total assetsofmorethan
$A50million. Thereis no capacityto introducenewlimits anda ‘ratchet’ provision
on existingmeasuresmeansthat anyreductionor removaloftheselimits wouldbe
irreversible.(Chapter11,Annex1-3 to 1-5, 1-13, 1-15,1-16andseeRichardson)The
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UShasalsopreservedits ability to retainits restrictionson electronicmedia
ownership.(Annex1-16and11-4)

Althoughtheagreementdoesnotrequireanychangeto thecurrentmajority
CommonwealthownershipofTelstra,the Letterfrom Australiaon thePrivatisationof
Telstraconfirmsthepresentgovernment’s‘long-standingcommitment’to full
privatisation.It saysresponsibilityforthecorporation’sbusinessdecisionsrestwith
its Boardandthegovernmentmeaningall futuregovernments)‘will continueto
ensurethatits interestin Telstradoesnotaffect...regulatoryindependence

AUSFTA alsosetsimportantnewrestrictionscalled ‘performancerequirements’on
governmentmeasuresimposinglocal content,purchasingorsimilarobligationson
individualforeign investorsandinvestments.This couldincludeMelbourne’s
Docklands,Sydney’sFox andWarnerRoadshow’sGoldCoaststudiocomplexes,
dependingon thepreciselegal form ofanygovernmentsupport.Broadly,existing
Stategovernmentmeasurescanberetained,thoughnotmademoreonerous.As
existingcontractsorperhapslegislativeprovisionsexpire,animportantquestionwill
bewhethertherenewalofexistingarrangementsrepresentsaneworgrandfathered
measure.Fornewmeasures,requirementssuchasdomesticcontent,export,local
purchasingortechnologytransferrequirementscannotgenerallybe imposedon
investors.However,the ‘receiptofanadvantage’in connectionwith an investment
canbemadeconditionalon compliancewith arequirementto ‘locateproduction,
supplyaservice,trainor employworkers,constructorexpandparticularfacilities, or
carryoutresearchanddevelopment’.This appearsto requireany ‘local’ obligations
to becastin moregeneralandlessspecific,measurabletermsthanmaycurrentlybe
thecase.(Article 11.9)

As notedearlier,a critical implicationofthe investmentchaptercomesfrom the
inclusionofinvestmentsin intellectualpropertyin thedefinitionof ‘investments’.
(Article 11.17.4(f))Muchof thedirectfinancialsupportprovidedto film, TV and
multimediaprojectsby film agenciesis directednot asgrantsand subsidies,but as
investmentsin intellectualproperty.Thisoccurswith developmentandproduction
deals,wheretheagenciesacquirerights andearnreturns,and,for SBSIndependent,
which acquiresbroadcastrights.

Investmentsofthiskind, aswell asgrantsandsubsidies,aresubjectto therestrictions
on ‘performancerequirements’.Although,asnotedabove,certainkinds of
performancerequirementscanbeimposedto conditionthe ‘receiptorcontinued
receiptofanadvantage’in connectionwith an investment,(Article 11.9.3)otherkinds
ofrequirementscannot.In particular,arequirement‘to achieveagivenlevel or
percentageofdomesticcontent’can’tbeimposed(Article 11.9.2(a)).Thiswould
appearto precludethekind oflocal contenttestcoveringsubjectmatter,placeof N
productionandpost-production,sourceoffinance,copyrightownershipand
personnel,which is apreconditionforFilm FinanceCorporationandAustralianFilm
Commissioninvestment.

Assessmentandrecommendation

The implicationis that,without additionalwordingin Australia’sAnnexII
reservations,themostcommonform offilm andTV ‘subsidy’ usedin Australiato
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supportlocal audiovisualproductionmayin practicebe constrained,not
unconstrainedasarguedby thegovernment.

Recommendation:ThatanewAnnexII reservationbe added,drawingon the
wordingalreadyin placeto preserveAustralia’scapacityto retainandadopttax
concessionsfor culturalpurposes(Annex11-7(h)):

Grants,subsidiesandinvestmentsin Australianculturalactivity where
eligibility for theconcessionis subjectto local contentorproduction
requirements.

Electronic commerce

Chapter16 ofAUSFTA is anexpansiveprovisionbasedon themodelsin theUS free
tradeagreementswith SingaporeandChile. It is designedto ensurethat localcontent
obligationsandcustomsdutiescannotbe imposedonphysical(eg.CD’s, DVD’s,
games)orelectronicallydelivered(eg.broadcast,mobiletelephone,online)digital
products.

Broadly,it preventslocal contentrequirementsbeingimposedon suppliersof ‘digital
products’otherthanthoseidentifiedundertheAnnex I andII audiovisualand
broadcastingservicesandotherreservations.(Article 16.4.4)Thismeans,in
particular,thattheability Australiahasretainedto imposequota-likemeasureson
interactiveaudioand/orvideoservices’,discussedabove,is not compromisedby

widerobligationswhichwould otherwisehavebeenimposedundertheElectronic
Commercechapter.‘Digital products’extendswell beyondmedia,communications
andculturalproducts,to include‘the digitisedform, or encodingof, computer
programs,text, video,images,soundrecordingsandotherproducts,regardlessof
whethertheyarefixedon acarriermedium[a physicalproduct]or transmitted
electronically’.(Article 16.8)

Therelationshipofthis chapterto otherpartsoftheagreementis complexand
confusing.Its inclusionrespondsto thestrongUS desirefor wordingthat articulates
its ambitionformarketsin newmediaandotherproductsto evolvewithout the
governmentinterventionswhichhavebeensocommonin themarketsfor film since
the 1920sandtelevisionsincethe 1950s.Theconfusioncomesfrom thecreationofa
newcategoryof ‘digital products’,which canbeeithergoodsor services,andthus
blursthe long-establisheddistinctionbetweenthesecategoriesin tradeagreements.
However,Chapter16 goeson to exclude‘the supplyof aserviceemployingcomputer
processing’from its coverage.Accordingto theAustraliangovernment,themeans
‘servicesdeliveredelectronicallyremainjustthat—services.Thepurposeis to
emphasisethatif aservice— suchasan architecturalconsultancyor auniversity
degreeby coursework— is deliveredelectronically(suchasby email,or online),it
shouldnotbe treatedanydifferently thanif it wasdeliveredby postor in person’.
(DFAT Guideto AUSFTA) Evenmoreconfusingly,thechapterstatesthatthe
definition ofdigital productsis ‘without prejudiceto theon-goingdiscussionsatthe
WTO on whethertradein digital productstransmittedelectronicallyis tradein goods
ortradein services’.(Note 16-5)
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Assessmentandrecommendation

Givensimilarexclusionsfrom thecoverageofthischapterandthechaptersoncross
bordertradein servicesandinvestment,theElectronicCommercechaptermaynot
addgreatlyto theobligationsin thosechaptersfor mediaproducts.However,because
‘digital products’coversawiderrangeofmaterialthanthefree-to-airTV, payTV
and ‘interactiveaudioand/orvideo services’includedin Australia’sAnnexII
reservations,it ensuresthataudiovisualproductsnot falling within thescopeofthose
reservationscannotbe the subjectofmeasuresthatdiscriminateagainstUS andother
overseasproducersandsuppliers.This wouldprevent,for example,‘shelf-space’
quotasbeingimposedon localvideo/DVD stores.

Australiahasacceptedtheideaof‘digital products’but ensuredthatit doesnotresult
in agreaterdegreeofliberalisationinbroadcastingandaudiovisualservicesand
investmentthanit hascommitteditself to underthosepartsoftheagreement.For
now,themainimpactoftheelectroniccommercechapterseemsto beto ensurethe
veryopenAustralianmarketfor ‘digital goods’staysthatway.Longerterm,the
chapterestablishestheprinciple that anyaudiovisualgoodsandservicesthathaven’t
beenthoughtofat thetimeofdraftingAUSFTA shouldtradefreely.

Therecommendationproposedunder‘Quotas’ aboveis alsointendedto addressthe
concernsidentifiedhere.

Intellectual property

AUSFTA requiresAustraliato adoptmajorelementsofUS copyrightlaw, including
longercopyrightterms,strongerenforcementprovisionsandnewobligationsfor
internetserviceprovidersdealingwith allegedlyinfringing materialon theirsystems
andnetworks.(Chapter17)

Copyrighttermsmustbe extendedby 20 yearsto life-of-the-author-plus-70-years(for
workssuchasbooks,photographs,artworks,sheetmusic)and70 yearsafter
publication(for films/TV programsandsoundrecordings.(Article 17.4.4)This need
notbedoneformaterialin which copyrighthasalreadyexpired.(Article 17.4.5)

Somechangeswill be requiredto Australianlaw to tightenprotectionsfor
‘technologicalmeasures’andencryptedsatelliteprogramsignals,includingthe
introductionof criminal andcivil sanctionsfor certainactivitiesrelatingto devicesor
systemsfordecodingsatellitesignalswithoutpermission.(Articles 17.4.7,17.7)

TheagreementsetsoutcertainconditionsunderwhichISP’s canqualify for immunity
whendealingwith allegedlyinfringing materialcarriedovertheirnetworksor
systems.(Article 17.11.29)TheExchangeof Letterson ISP Liability providesmodel
noticeswhichmaybe servedon an ISP by acopyrightowneror theiragent,and, in
responseto suchanotice,by a subscriber.
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Assessment

Theseprovisionswill improvetheability ofAustralianandnon-Australiancopyright
holdersto enforcetheirexistingrights.Theywill alsoincreasetheperiodduring
which theproducersofcopyrightmaterialwill beableto controlcommercialuseof
theirwork.Thepracticalimplicationis thatAustralia,asanet importerofaudiovisual
materialwith agrowingtradedeficit reflectingthegrowthofpayTV andDVD in
recentyears(AustralianFilm Commission),will haveto continueto payfor someold
materialwhichwould otherwisehaveenteredthepublicdomainandbecomefreely
available.For creatorsofnewworkswhichmakeuseofarchivalmaterial,suchas
documentaryandwebproducers,longercopyrighttermsrepresentaformidable
practicalandfinancialobstacle.

This authoropposestheextensionofcopyrighttermsbut supportstheintellectual
propertyprovisionsofAUSFTA whichhelprights-holdersto enforceexistingrights.

Changes to domestic law

It is understoodthatno legislativechangesareproposedto implementthenewlimits
on theABA’s powersimplicit inAustralia’sreservationsaboutaudiovisualquotas.
This seemssurprising.WhentheABA’s obligationto performits functionsconsistent
with Australia’sinternationalobligations(BroadcastingServicesAct,original version
ofs 160(d))wasnarrowedin 1999 to arequirementfor it to performits functions
consistentonlywith theCERTradein ServicesProtocol(BroadcastingServices
AmendmentAct (No. 3) 1999),theMinister’s secondreadingspeechexplainedthe
purposevery clearly. It wasto ensurethe ‘specialposition’ ofNew Zealandwas
retained,‘while makingit clearthatthereareno flow-ons.. .toothertreaties’.
(McGauran)An ABA whichreachesafuturedecisionin partby havingregardto
AUSFTA shouldbetreated,underadministrativelaw, ashavingtakeninto accountan
irrelevantconsideration.If thegovernmentwantsto constrainits regulatorto
exercisingits powersconsistentwith thelimits contemplatedby AUSFTA, it needsto
gettheParliamentto do it by amendingthelegislation.

Jock Given
20April2004
d.2iven(~Df1rad.unimelb.edu.au
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