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AustralianLibrary andInformationAssociation

Submissionto theParliamentaryJointStandingCommittee
on Treaties(JSCOT)inquiry into theAustralia-United
StatesFreeTradeAgreement

TheAustralianLibrary andInformationAssociation(ALIA) is thenationalbodyfor
theAustralianlibrary andinformationsector,representing5000 individual
professionals,900 libraryandinformationorganisationsandtheinterestsof 10.7
million usersoflibraryandinformationservices.Onbehalfof its membersandlibrary
andinformationservicesuserstheAssociationthankstheCommitteefor the
opportunityto commenton the effectsoftheAustralia-UnitedStatesFreeTrade
Agreement,in particulararticlesin chapter17, IntellectualProperty,andtheinclusion
of culturalservicesin Annexes1 and2.

TheAssociation’spositionis:

ALIA opposesadoptioninto Australianlaw of provision17.4.4extensionof the
copyrightterm,citedbelow,andassertsthatto do sois contraryto theinterests
ofAustraliancreatorsandinformationusers;

ALIA urgescautionin adoptingthestrictmeasuresof theUS Digital Millennium
CopyrightAct regarding:thecircumventionof technologicalmeasuressetout in
article17.4.7;theremovalof rightsmanagementinformationsetout in article
17.4.8;andtheenforcementprovisionssetout in 17.11;

ALIA requeststheCommitteeto supportfurtheranalysisofthetechnological
protectionmeasuresandpenaltiesin Chapter17 andthedistinctionbetween
privatecopyingor cachingfor educationalpurposesandwhat is already
identifiedin Australianlaw ascriminal activity, thatis copyingfor fraudulent
commercialgain.

If theAustralianGovernmentis to adoptstricterprotectionsfor copyright
owners,it shouldestablishgeneralprinciplesofrights for informationusers.
Theseshouldincludelegalisationofone-offdomesticdigital copying,the
strengtheningofprivacyprotectionsif copyrightownersareableto gainaccess
to Internetuserecordson thebasisof allegedcopyrightbreaches,the
preservationoflibrary resource-sharinganda requirementthat extensionsof
copyrightprotectionshouldbein thepublic interest;

ALIA supportsthesubmissionof theCouncil ofAustralianUniversity
Librarians,particularlyin relationto thedelivery of educationalservicesandthe
promotionof Australianresearch.

ALIA urgesthe Committeenot to supportextensionofthecopyrightterm
(Article 17.4.4);andnot to adoptthetechnologicalprotectionsmeasuresand H
penaltiesin Chapter17 without distinguishingbetweenprivatecopying,caching
for educationalpurposesandthoseactivitiesalreadyprohibitedin Australian



law ascriminal, thatis, thebreachingof owner’srightsundertakenfor
fraudulentcommercialgain.

ALIA urgestheCommitteeto recommendretentionof theAustralian
Government’spowersto encourageAustralianculturalindustriesby legislation
andsubsidyin anywayappropriatefor thepublic interestnow or in thefuture.

ALIA believesthat theAustralianGovernmentshouldfollow the exampleof
Canada,a veteranof tradeagreementswith theUnitedStates,in not accedingto
provisionswhich impair its right to legislateon intellectualpropertyandculture
for theprimaryinterestsof its citizens.



COPYRIGHT TERM EXTENSION
ALIA opposesadoption into Australian law ofprovision 17.4.4extensionofthe
copyright term, cited below,and assertsthat to do so is contrary to theinterests
of Australian creatorsand information users;

[Chapter 17IntellectualPropertyRights]
17.4.4EachPartyshallprovidethat, wherethetermofprotectioncia work

(includingaphotographicwork),performanceorphonogramis to be
calculated.

(a) on thebasisofthe4feofa naturalperson,thetermshallbe not less
thanthe lWe oftheauthorand 70 yearsaftertheauthor~ death;and

(b) on a basisotherthan the4feofa naturalperson,thetermshallbe:

(i) not less than 70 yearsfrom theendofthecalendaryearofthefirst
authorisedpublicationofthework,performance,orphonogram,or

(ii)failing suchauthorisedpublicationwithin 50yearsfrom the
creationofthework,performance,orphonogram,not lessthan 70
yearsfrom theendofthecalendaryearofthecreationofthework,
performance,orphonogram.

No economicargument for copyright term extension
Extensionsofthecopyrighttermbenefitproducersandpublishersofmassiveamounts
of content.Theydo notbenefittheestatesofindividual creatorsorpromotefurther
creativity, thebasicobjectiveofcopyrightlaw.

Thefullest economicanalysisofcopyrightextensionhasbeenproducedby the
‘father’ ofeconomicrationalism,Milton Friedman,and17 othereconomists
(including five Nobelprizewinners).Theeconomistsfoundthat theeconomicbenefit
oftheextra20 yearsto copyrightownerswaslessthanoneUS centa yearfor an
individual work andwas,therefore,unsustainableasaneconomicargumentfor
extension.Thereport,TheCopyrightTermExtensionActof1998:an economic
analysis,is publishedby AEI-BrookingsJointCenterfor RegulatoryStudiesand
availableathttp://www.aei-brookings.org/adminlauthorpdfs/page.php?i&16.

Economicburden of seekingpermissions
In contrast, a US universities’study(theCarnegie-Mellonstudy)foundthatpursuing
copyrightpermissionsfor out-of-printor commerciallyunavailableworkscostfrom
$US150 to $U5200.Everytime an informationuserneedsto contactacopyright U
ownerfor permissionto quotefrom orusethewholeorpartofawork, this costis
incurredwithout guaranteeofaresponse,let aloneafavourableresponse.If the
copyrightowneris not found,thereis no “good faith” defence(alongthelinesof
‘madeeveryreasonableattemptto find andamwilling to compensateat acommercial
price’) availableto protectormitigatein an actionfor breachofcopyright.



Anti-competitive and counter to the aims of copyright
Theaim ofcopyrightis to rewardthecreatorfor a limited time andthenrelease
informationinto thepublic domainin orderto stimulatefurthercreativityand
innovation.Lockingup informationfor longerperiodsis counterto thatgoal.

Fouryearsago,theIntellectualPropertyandCompetitionReviewCommittee
concludedthattherewasno merit in proposalsto extendthecopyrightterm.
Importantly,thecommitteefurtherrecommendedthatAustraliashouldnot extendit,
withoutaprior thoroughandindependentreviewoftheresultingcostsandbenefits.
Therehasbeenno thorough,independentreviewofthecostsandbenefitsofcopyright
extensionin Australia,andin evidenceto the SenateForeiguAffairs, Defenceand
TradeLegislationCommitteeon 2 March2004theheadoftheAustraliannegotiating
team,StephenDeady,advisedthathehadneverseentheMilton Friedmanreport(p12
ProofCommitteeHansard).In correspondenceto ALIA in December2003 the
Ministerfor Trade,Hon.MarkVaile, toldALIA that theGovernmentdid not support
thetermextension.

Theextensionofcopyrighttermsis anextensionofcorporatemonopoly.It hasno
placein afreetradeagreement,is anti-competitiveandburdensinformation
consumerswith escalatingandunpredictablecostsandlegal obligations.
The driveofAmericancopyrightowners,expressedby onelobbyistasextensionof
the copyrighttermfor “infinity minusaday”, is to usetheprofit potentialofcheap
digital distributionto establishanewbasisfor copyrightlaw, oneofrewardfor
investment,with diminishingorno spacefor public or freeuses.This is completely
againstthepublic interestof anycountryandit placesno obligationon thecopyright
ownerto continueto investormaketheinformationavailablecommercially.

As creatorsvanishinto obscurityandcorporatepublishersanddistributorschangeor
disappear,theownershipofinformationandtheability to seekpermissionto useit
becomeseconomicallyburdensome.Thenumberofbookswhich rapidlydisappear
into theout-of—print categoryindicatesthatprofit to creatorsandto publishersaccrues
in thefirst 20 years.Worse,theregimeofextendedprotection,not onlythroughthe
CopyrightTermExtensionAct (CTBA),but throughtheUS Digital Millennium
CopyrightAct (DMCA), impedesthedigital preservationofandaccessto older
materials.

Imbalance of interestsbetweenowners and users
To extendthetermofcopyrightprotectioncreatesanimbalanceof interestsof owners
andusers.It makesno senseforAustralia,anet importerof information,to extendthe
copyrightterm.It would addto thecostof ourinformation,educationandresearch,
withoutprovidingcommensuratebenefitsto Australiancreatorsandpublishers,
becausetheydon’t producein thevolumewhichmakesafew centsperproduct
economicallyviable.

Copyrightownershavetherightto exploit theirworkscommerciallyandtheyalso
havethelegalright to not exploit themat all, aright which inhibits innovationand
furthercreativity.

Thesenegativerightsofmultiple copyrightownershavepreventedlibrariesfrom
giving digital accessto localhistory andprivatecollectionsofmaterialwhich maybe



ofpublicbenefit.A recentexampleofthis is the inability oftheAlice SpringsPublic
Libraryto beableto legally digitisecollectionsofcontemporary(ie 1975-6)
informationon thedevastationofDarwinby CycloneTracyandtheeffect on citizens
oftheNorthernTerritory. Thematerialwill neverbepublishedin its presentform, has
multiple copyrightowners,andyethasvalueasa collectionbecauseit includesmedia
andprivateaccountsandphotographswhichcomplementeachother.Theeconomic
burdenofseekingindividual permissionsis too greatto digitisethe collection,which
is thereforeavailableonly asaprint file. Extensionofcopyrighttermshasmade
digitising collectionsby Americanlibrariesmoredifficult andmoreexpensive,even
thoughsuchmaterialwill neverbe availableasacommercialproduct.

If usersaregoing to bedisadvantagedby extensionsofownerrights,by lengthening
theperiodofprotection,by redefiningandlimiting useraccessto information(asthe
CopyrightAgencyLtd hassuggestedin its pushto redefinelibrary in thereviewof
theDigital Agendaamendments)orby redefininga“work” subjectto copyrightin
orderto promotepaymentfor increasinglysmall amountsofdigital information
(knownas“granularity” aftergrainsofwheatin asliceofbread),thecopyrightlaw
will departcompletelyfrom its historicaims.

Digital Agendaamendmentsreview
TheDigital Agendaamendmentsreviewhasbeenquarantinedfrom theconsultative
processesoftheAustralia/USFreeTradeAgreement.Issuesin thetwo processes
affectthebalancebetweenowneranduserinterestsand shouldbeconsidered
together.Otherwisetherewill be furtherdistortionsoftheaimsandobjectivesof
copyright.

Experienceof Canadian information users
Canadahasconsistentlytakentheview thatit is in the interestsofCanadiansto be
cautiousaboutadoptingintellectualpropertyrulesdictatedby EuropeanandUS
contentpublisherswithoutproperparliamentarydebateandattentionto Canadian
interests.Canadahasparticipatedin tradeagreementswith theUnitedStatessincethe
early1980sandstill holdsto theBerneConventioncopyrighttermofdeathofthe
authorplus 50 years.

Australia’s protection of copyright owner rights
Australiahasconsistentlymet its obligationsin regardto copyrightprotection.Before
Federation,theAustraliancolonieswerecoveredby BemeConventionobligations
from 1887 throughthelaw oftheUnitedKingdomand,from 1911,Australia
honouredits internationalobligationsunderFederallaw. By contrast,theUnited
StatesresistedsigningtheBerneConventionuntil 1989.

Australianlegislatureshaveconsistentlyreviewedcopyrightin the light of
internationallegal changesandtechnologicaldevelopment.We havea consistent
recordofregularreview, ongoinglegislativeamendmentandeffectivejudicial action.
Unlike someothercountries,includingtheUnitedStates,Australianpublishinghas
nohistoryof copyrightpiracy.

TheAustralianGovernmentalreadyprotectsthe interestsofcopyrightowners.It
doesn’thaveto disadvantageAustralianresearchers,studentsandlibraryand



informationusersin orderto benefitAmericanmotionpicture andrecording
associationmembers,themain lobbyistsbackingtermextension.

ADOPTING THE STRICT MEASURE OF THE US DIGITAL MILLENNIUM
ACT
ALIA urgescaution in adopting the strict measuresofthe US Digital Mlllennium
Copyright Act regarding: the circumvention of technologicalmeasuressetout in
article 17.4.7;the removal ofrights managementinformation setout in article
17.4.8;and the enforcementprovisions setout in 17.11.

ALIA requeststhe Committee to support further analysisof the technological
protection measuresand penaltiesin Chapter 17 and thedistinction between
private copying or cachingfor educational purposesandwhat is already
identified in Australian law ascriminal activity, that is copying for fraudulent
commercialgain.

TheAustralianCopyrightAct prohibitsthemanufacture,saleoradvertisingof
circumventiondevices,but is deliberatelysilent on theuseofsuchdevices.This
silencepresumablyallows someonewhobuysadigital productorhasalegalright to
accessdigital informationtheability to exercisetheirright ofaccessby circumventing
atechnologicalbarrierto thatinformation.

Therearecaseswhereapersonshouldbeableto circumventtechnologicalblocksto
informationwhich theyhavelegallyacquired.Someexamplesare:

• Whereapersonor a libraryhaspurchaseda subscriptionto a digital
informationservice.Unlesswarnedbeforepurchase,theconsumershouldbe
ableto getaccessto theinformationpurchasedwithoutbeingsubjectedto a

• technologicaltime expiry,(which hasoccurredin theprovisionofsomelegal
looseleafservices);

• Whereapurchaserofa digitalproductfinds, withoutprior warning,thatit can
onlybeusedonaparticularbrandof hardware;

• Whereapurchaserfinds thatlegally acquiredsoftwarehasageographiczone
baffler.

TheFTA provisionsalsoseemto allow little roomfor thefuturebalancingofthe
interestsofcopyrightownersandusers.TheCopyrightLaw ReviewCommittee’s
reportonCopyrightandcontractrecommendedthatwhereunconscionable
contractualterms(suchasobtain in click-warpor shrinkwraplicences)removed
accesspermittedundertheCopyrightAct fair dealingorlibrary exceptions,then
copyrightshouldprevail overcontract.While this recommendationhasnot passed
into Australianlaw, it andotherdecisionsshouldnotbepre-emptedby adoptionofa
US legal regime.

Thepenaltiesoutlinedin Article 17.11 go beyondpresentAustralianlaw. Activities
suchaspeer-to-peerfile-swappingor ateenagerdownloadingmusicin herown home
do not align with activitiesdesignedto interferewith thecommercialbusinessof a
contentproducer.It is not in thepublic interestthat theconceptofpiracyshouldbe



equallyappliedto domesticandcommercialcopyrightbreachesandAustraliancourts
andtribunalsshouldbeleft with thediscretionto discernthelevelsofseriousnessof
breachesofcopyright.

AMERICANS USERSHAVE BROAD RIGHTS, AUSTRALIANS HAVE
NARROW RIGHTS
TheCommitteeshouldalsotakeinto accountthedifferencesbetweenthenarrow,
clearly limited exceptionsoffair dealingandlibrary accessto copyrightinformation
andthebroadfair userightsofAmericancopyrightusers.Underfair use,for
example,somedomesticcopyingis permitted.In Australianlaw, suchcopyingneeds
to beprescribedin legislation.

If theAustralianGovernmentis goingto adoptstricterprotectionsfor copyright
owners,it shouldestablishgeneralprinciplesofrightsfor informationusers.These
shouldincludelegalisationof one-offdomesticdigital copying,thestrengtheningof
privacyprotectionsif copyrightownersareableto gainaccessto Internetuserecords
on thebasisofallegedcopyrightbreaches,thepreservationoflibraryresource-sharing
andarequirementthat extensionsofcopyrightprotectionshouldbe in thepublic
interest.

ALIA alsosupportsthesubmissionoftheCouncilofAustralianUniversity
Librarians,particularlyin relationto thedeliveryof educationalservicesandthe
promotionofAustralianresearch.

TheAssociationurgestheCommiffeenot to supportextensionofthecopyrightterm
(Article 17.4.4)andnot to adoptthetechnologicalprotectionsmeasuresandpenalties
in Chapter17 withoutdistinguishingbetweenprivatecopying,cachingfor
educationalpurposesandthoseactivitiesalreadyprohibitedin Australianlaw as
criminal, thatis, thebreachingofowner’srightsundertakenfor fraudulent
commercialgain.

CULTURAL INDUSTRIES
ALIA urgesthe Committee to recommendretention of theAustralian
Government’spowersto encourageAustralian cultural industries by legislation
and subsidyin anywayappropriate for thepublic interest now or in the future.

LibrariesarecustodiansofAustralia’scultureandtheAssociationurgesthe
Committeenot to restrictthe ability ofAustraliangovernmentsto encourageits
expressionin presentandfuturetechnologiesandmedia.

TheUnitedStateshasby far the largestshareofaudio-visualaccessin Australian
cinemasandtelevision.It needsno specialprovisionsfor furthermarketaccessor
protection.

Ofparticularconcernare:
• thefailure to exemptagenciessuchastheAustralianBroadcasting

Corporation,theAustralianFilm Commission,theFilm FinanceCorporation
andtheSpecialBroadcastingServicefrom theoperationoftheFTA thus
permittingchallengesby US Governmenton behalfofUS corporationsto the
operationsofAustraliantax-fundedorganizationsmandatedto foster



Australianculturalexpression.TheAgreement’sreferencesto subsidyappear
to penalisethe subsidisationby government-fundedagenciesofAustralian
films whichmaypotentiallymakeaprofit. It is unnecessaryfor Australiato
protectHollywood from thecompetitionofAustralianfilm andtelevision
producers;

• theagreementto stand-stillandrollbackofAustraliancontentregulationon
commercialtelevision;

• theacceptanceoflower targetsfor Australiancontentin paytelevisionand
anymedianot yetinvented;

• thecapson expenditurerequirementsfor paytelevision,Australianadult
drama(20%)andchildren’sdocument,artsandeducationchannels(10%)
Thesearethelowestlevelsof local contentin thedevelopedworld.

TheAssociationsupportsthe submissionoftheAustralianCoalitionfor Cultural
Diversityon theseissues.

TheAssociationbelievesthattheAustralianGovernmentshouldfollow theexample
ofCanada,a veteranoftradeagreementswith theUnitedStates,in not accedingto
provisionswhich impair its right to legislateonintellectualpropertyand culturefor
theprimaryinterestsof its citizens.

I amhappyto providefurtherinformationaboutmattersarisingfrom this submission.

Yourssincerely

JenneferNicholson
ExecutiveDirector
AustralianLibraryandInformationAssociation
PGBox 6335
KINGSTON ACT 2604

Tel: (02) 62858215
Fax : (02) 62822249
Email: jennefer.nicholson4i~alia.or2.au


