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¢ Dear Secretary of the Joint Standing Committee on Treaties,

T am a lecturer in the Faculty of Law at the Australian National University, specializing in intellectual
property. 1hold a Bachelor of Arts with Honours and a University Medal in literature, and a Bachelor of
Laws with Honours from the Australian National University, and a Doctorate of Philosophy from the
School of Law at the University of New South Wales.

My doctoral dissertation - "The Pirate Bazaar: The Social Life of Copyright Law" - was in the field of
copyright law. [ have also published twenty-two refereed academic articles on intellectual property in
journals in Australia, Europe, the United States, and Canada. Iam also a member of the copyright and
intellectual property committee of ALIA.

I would like make a personal submission to the Committee in relation to the United States-Australia Free
Trade Agreement, and the impact of the copyright term extension. 1have also attached a refereed article
that I wrote on the topic. Here is the reference for the piece: Rimmer, M. "The Dead Poets Society: The
Copyright Term And The Public Domain", First Monday, June 2003, Vol. 8, No. 6, URL:

http:/ / firstmonday.org/issues/issue8_6/rimmer/index.html

Due to the constraints of time, [ have focused upon the issue of the copyright term extension in my
submission. 1 would note that there are also other important matters in relation to free trade and
copyright law

- such as technological protection measures, ISP liability, criminal and civil sanctions. In addition, there
were also further changes to industrial property, such as patent law and trade mark law.

On such other topics, [ would commend to the Committee the submissions of Miranda Lee of the
Australian Digital Alliance, Colette Ormonde of ALIA, Gwen Hinze of the EFF, and Kim Weatherall and
Peter Eckersley of IPRIA.

I would be prepared to discuss my submission upon free frade and copyright term extension at the
hearings held by the Joint Standing Committee on Treaties. However, I am also happy to discuss other
aspects of intellectual property affected by the United-States Free Trade Agreement

Happy easter.

Kind regards,

Dr Matthew Rimmer

Faculty of Law

The Australian National University
Canberra ACT 0200
matthew.rimmer@anu.edu.au
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"There is a whole constituency out there with a strong view against
copyright term extension and we are arguing that case."”
Mark Vaile, Minister for Trade (December 2003)

"The agreement is, at the end of the day, a '"Mickey Mouse' deal
that has been struck in Disneyland."
Gavin Q'Connor, Shadow Minister for Agriculture

"Extending our copyright term by 20 years doesn’t
really protect our authors, yet it still taxes our readers."
Professor Andrew Christie, Director, Intellectual Property
Research Institute of Australia, the University of Melbourne

"Perpetual Copyright On An Instalment Plan"

Professor Peter Jaszi, Washington University
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Professor Lawrence Lessig, Stanford University
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Henry Ergas
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Stephen Conroy, Shadow Minister for Trade

"A No-Brainer"

Milton Friedman, Nobel Laurcate in Economics



EXECUTIVE SUMMARY

The Sonny Bono Copyright Term Extension Act 1998 (US) is a poor
legislative model for Australia to adopt as part of the United States-

Australia Free Trade Agreement.

The main advocate for the copyright term extension was the Motion
Picture Association of America - the United States copyright owner
group, which represents firms such as Walt Disney, Sony Pictures
Entertainment, MGM, Paramount Pictures, Twentieth Century Fox,

Universal Studios and Warner Brothers.

The Supreme Court of the United States decision in Eldred v Ashcroft
(2003) raises significant issues about the impact of copyright term
extension upon competition policy, cultural heritage, and international

trade.

The Federal Court litigation in Golan v Ashcroft (2004) raises further
concerns about the impact of copyright term extension upon public

welfare.

The Australian Government did not follow the processes set out in the
Competition Principles Agreement in assessing the impact of the

copyright term extension.

The Australian Government failed to take account the recommendations

of the Ergas Intellectual Property and Competition Review.

The Australian Government failed to account of the amicus brief by

economists, including five Nobel Laureates - such as Miiton Friedman.

The Allens Consulting Report provides no empirical evidence that would
support the extension of the copyright term in Australia.



The United States-Australia Free Trade Agreement will not provide
uniform standards with respect to copyright duration in Australia and
the United States.

There will be discrepancies in respect of works made by authors who
died between 1928-1954; works made for hire; anonymous and

pseudonymous works; moral rights; and performers’ rights.

The United States-Australia Free Trade Agrecment does not provide

international harmonisation with respect to user privileges.

Most notzbly, Australia has not adopted the higher standard of
originality, and the open-ended defence of fair use that is present in the
United States. As a result, Australia will provide higher levels of
copyright protection than the United States.

The United States-Australia Free Trade Agreement will have a

deleterious impact upon culture in Australia.

The Australian Library and Information Association has reported: "The
outcome is bad for libraries. It is bad for students. It is bad for

r¢searchers. It is bad for all information users."

The Australian Vice-ChanceHors’ Committee expects a significant

increase in the copyright fees that universities currently pay.

The electronic publisher, Project Gutenberg Australia, will find it
difficult to enhance its on-line collection of books - because no copyright
work will fall into the public domain for the next twenty years.



Australian children will pay more for storybooks, The works of AA
Milne - the author of the Winnie-the-Pooh books - would have fallen into
the public domain in 2006. They are now subject to copyright fees until
2026. Winnie-the-Pooh generates annual revenue of $1 billion for Disney
and $6 billion at retail.

The scientific and non-scientific writings of Albert Einstein would have
fallen into the public domain in Australia in 2005. Now schools and
scientific institutions will have to negotiate permission to use the work

and pay royalties for another twenty years.

Neil Armfield and Company B will face the possibility of artistic
censorship for putiing on innovative productions of the copyright works
of Bertolt Brecht and Samuel Beckett.

Richard Tognetti and the Australian Chamber Orchestra will continue to
have problems in performing classical music such as the work of Bartok

because of the copyright term extension.

Screensound Australia will find it difficult to preserve significant films
and sound recordings - such as Robbery Under Arms and the compositions

of Percy Grainger.

The Australian Broadcasting Corporation will find it difficult to complete
its Digital Conversion Project, because of the extension of the copyright

term.

The United States-Australia Free Trade Agreement does not provide for
the protection of traditional knowledge.



"PART ONE
FREE MICKEY:
THE COPYRIGHT TERM AND THE PUBLIC DOMAIN

The Sonny Bono Copyright Term Extension Act 1998 (US) was literally a "Mickey
Mouse Bill". The 1998 statute was the result of intense lobbying by a group of
powerful corporate copyright holders, most visibly the Walt Disney Company, which
faced the imminent expiration of copyrights on Mickey Mouse and its other famous
cartoon characters.' The legislation extended the term of copyright protection for
copyright works from the life of the author plus 50 years to the life of the author plus
70 years, in line with the European Union, It also extended the term of copyright
protection for works made for hire, and existing works, to at least 35 years. Thus
Mickey Mickey, a work for hire first copyrighted in 1928, will now pass into the
public domain in 2023 - instead of 2003 under the previous law.

Sonny Bone, from the 1970s pop group and variety show Sonny and Cher,
believed that copyright should be extended, if not made perpetual. As a Florida
Senator he introduced the legislation. However, the politician died in a skiing
accident before the legislation came to pass. The tragic irony is that the legislation he
sponsored was intended to provide a longer term of copyright protection to benefit the
estate of deceased copyright owners. In the consideration of the bill, Sonny's widow,

Mary Bono, provided this elegy, which was in part a memorial and in part a polemic:

Copyright term extension is 3 very fitting memorial for Sormy. This is not only because of his
experience as a pioneer in the music and television industries. The most important reason for
me was that he was a legislator who understoed the delicate balance of the constitutional
interests at stake, Last year he sponsored the term extension bill, HR. 1621, in conjunction
with Sen. Hatch. He was active on intellectual praperty issues because hie truly understaod the
goals of the Framers of the Constitution: that by maximizing the incentives for original
creation, we help expand the public store-house of art, films, music, bocks and now also,
software. It is said that "it all starts with a song,’ and these works have defined our culture to
audiences world-wide.

Actyally, Sonny wanted the term of copyright protection to last forever. I am

! Associated Press. "Disney Lobbying for Copyright Extension No Mickey Mouse Effort
Congress OKs Bill Granting Creators 20 More Years", The Chicago Tribune, 17 October 1998; and
Chris Sprigman. "The Mouse That Ate The Public Domain: Disney, the Copyright Term Extension
Act and Eldred v Asheroft”, Findlaw, 5 March 2002, URL:
http:/Awrit news. findlaw. com/commentary/20020305_sprigman. html
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informed by staff that such a change would violate the Constitution. T invite all of vou to
work with me 1o strengthen our copyright laws in all of the ways available to us. As you
know, there is also Jack Valenti's proposal for term to last forever less one day. Perhaps the

Committee may look at that next C-:mgn.ass.2

In life and even in death, Sonny Bono served as an ideal figurchead for a number of
copyright industries. He was able to lend credence to the pretence that the main
beneficiaries of the legislation were artists and musicians, rather than the

multinational media companies who distributed and transmitted copyright works.

Eldred v Ashcroft

An c¢lectronic publisher, Eric Eldred, was concerned that the Sony Bono Copyright
Term Extension Act would prevent him from publishing books that had been
previously in the public domain. Eldred started Eldritch Press — a free site devoted to
publishing HTML versions of public domain works. With the help of a relatively
cheap computer and an inexpensive scanner, Eldred took books that had fallen into
the public domain and made them available for others on the Internet. Soon his Web
site had pulled together an extraordinary collection of work including Hawthorne's
The Scarlet Letter, English translations of the work of Anton Chekhov, scientific
papers by T.H. Huxley, and a large collection of the works of Oliver Wendell Holmes
Sr. Eldred was concemned that the legislation would delay the entry of literary works
into the public domain. He was particularly aggrieved that the poems of Robert Frost
would remain in copyright.

Eric Eldred decided to launch a legal action against the constitutional validity
of the Sony Bono Copyright Term Exfension Act 1998 (US}. First of all, he argued
that the extension of the copyright term went beyond the scope of the Copyright
Power under the United States constitution. That clause provides that the Congress
has the power to "promote the Progress of Science... by securing for limited Times to
Authors, ., the exclusive Right to their respective writings". Second, the electronic
publisher maintained that the legislation violated the freedom of speech guaranteed

under the First Amendment.

z Mary Bono. "Sonny Bono Copyright Term Extension Act", 144 Congressional Record
H9944, at p. 9952, 7 October 1998,



The petitioner Eric Eldred was supported by nine additional plaintiffs -
organisations which provided public access to songs, books, and films.” He was also
bolsteted by a number of amicus curiae submissions by historians, intellectual
property academics, economists, cultural institutions, various copyright users, and
members of the new economy.* For the respondents, there were a number of amicus
curiae - including members of Congress, copyright owners and professional
organisations, as w¢ll as intellectual property lawyers and academics.’

The legal challenge by Eric Eldred against the Sorny Bono Cepyright Term
Extension Act 1998 (US) was pursued all the way up to the Supreme Court of the
United States. In the United States District Court of Columbia, Justice Green
brusquely dismissed the argument that the Sonny Bono Copyright Term Extension Act
1998 (UUS) was unconstitutional.’ In the Court of Appeals, the majority of the circuit
judges were more circumspect in the finding the Sonry Bone Copyright Term
Extension Act 1998 (US) was constitutional.” However, Justice Sentelle dissented.
The Supreme Court of the United States in Eldred v Ashcrofirejected a constitutional
challenge to the validity of the Sonny Bono Copyright Term Extension Act 1998 (US)
by a majority of seven to two.” In the leading judgment, Justice Ginsburg opined that

3 The other nine plaintiffs were Eldritch Press, Higginson Book Company, Jill A. Crandall, Tri-
Hom Iniernational, Luck's Music Library, Inc., Edwin F. Kalmus & Co,, Inc., Amenican Film Heritage
Association, Moviecraft, Inc., and Dover Publications, Inc.

# Fourteen amici supported Eric Eldred in the Supreme Court, including: College Art
Agssociation, Visual Resources Association, Nationral Humanities Alliance, Consortium of College and
University Media Centers and National Initiative for a Networked Cultural Heritage; Five
Constitutiona] Law Professors; Eagle Forum Education & Legal Defense Fund and Association of
American Physicians and Surgeons; seventeen Economists; Free Software Foundation; Hal Roach
Studios and Michael Agee; Intel Corporation; fifty-three Intellectual Property Law Professors; Internet
Archive, Prelinger Archives, and Project Gutenberg Literary Archive Foundation; Fiftcen Library
Associations; National Writers Union et al; Tvler T. Ochoa, Mark Rose, Edward C. Walterscheid,
Organization of American Historians, H-Net; Malla Pollack; and Progressive Intellectual Property Law
Association and Union for the Public Dornain.

: Twepty amici supported the government in the Supreme Court, including: American
Intellectual Property Law Association; ASCAP, BMI, et al; Amsong, Inc; AOL Time Warner, Inc;
Association of American Publishers et al; The Bureau of National Affairs, Inc; Symphonic and Concert
Composers; Directors Guild of America et al; Dr. Seuss Enterprises, L.P. et al; Senator Orrin G. Hatch;
Intellectual Property Owners Association, International Coalition for Copyright Protection; Moticn
Picture Association of America; The Nashville Scngwriters Association International; New York
Intellectual Property Law Association; Recording Artists Coalition; Recerding Industry Association of
America; New Yotk Law School Professor Edward Samuels; House Judiciary Committee Members;
and the Songwriters Guild of America,

¢ Eldred v Reno (1999) 74 F. Supp. 2d 1.

! Eldred v Reno (2001) 239 Fd. 3d 372; 2001 US App Lexis 2335.
s Eldred v Asheroft (2003) 123 8. Ct. 769,
¥ Linda Greenhouse, "Supreme Court To Intervene In Internet Copyright Dispute”, The New

York Times, 19 February 2002,



Congress had the authority under the Copyright Clause to extend the term of
copyright protection.'’ She maintained that the monopolies granted by copyright law
were compatible with the freedom of speech and said a successful constitutional
challenge could render all past copyright extensions similarly vulnerable. Justice
Breyer and Stevens strongly dissented against the mling,

In the leading majority judgment, Justice Ginsburg engaged in a defence of
judicial quietism: "Rather than subjecting Congress’ legislative choices in the
copyright area to heightened judicial scrutiny, we have stressed that ‘it is not our role

rall

to alter the delicate balance Congress has labored to achieve'. Elaborating upon

academic arguments about the role of the judiciary, Justice Ginsburg concludes:

As we read the Framers’ instruction, the Copyright Clause empowers Congress to determine
the intellectual property regimes that, overall, in that body’s judgment, will serve the ends of
the Clause. Beneath the facade of their inventive comstitutional interpretation, petitioners
forcetully urge that Congress pursued very bad policy in preseribing the CTEA's long terms.
The wisdom of Congress’ action, however, is not within our province to second guess.

Satisfied that the legislation before us remains inside the domain the Constitution assigns to

the First Branch, we affirm the judgment of the Court of Appeals. 12

Justice Ginsburg opined that Congress had the authority under the Copyright Clause
to extend the term of copyright protection: 'Text, history and precedent, we conclude,
confirm that the Copyright Clause empowers Congress to prescribe 'limited times' for
copyright protection and to secure the same level and duration of protection for all
copyright holders, present, and future'. She maintained that the monopolies granted by
copyright law were compatible with the freedom of speech and said a successful
constitutional challenge could render all past copyright extensions similarly
vuinerable.

In his dissent, Justice Breyer addressed the concern of his colleagues that "our
holding in this case not inhibit the broad decisionmaking leeway that the Copyright
Clause grants Congress”.” His Honour maintained that the Supreme Court of the
United States was perfectly entitled to rule that the statute in question was

0 Justice Ginsburg delivered the opinion of the majority of the court. She was joined by
Rehnquist CJ, and O'Connor, Scalia, Kennedy, Scuter and Thomas JJ.
Eldred v Ashcroft (2003) 123 8. Ct. 769 at 781.
12 Eldred v Asheroft (2003) 123 §, Ct. 769 at 790.
B Eldred v Ashcroft (2003) 123 8. Ct. 769 at 812,
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unconstitutional:

We cannot avoid the need to examine the statute carefully by saying that “Congress has not
altered the traditional contours of copyright protection,” for the sentence points to the
question, rather than the answer. Nor should we avoid that examination here, That degree of
judicial vigilance - at the far outer boundaries of the Clause - is warranted if we are to avoid
the monopolies and consequent restrictions of expression that the Clause, read consistently
with the First Amendment, seeks to preclude. And that vigilance is all the more necessary ina
new Century that wﬂi see intelectual property rights and the forms of expression that underlie

them play an ever more important role in the Nation’s economy and the lives of its citizens, 1

Justice Stevens also dissented that therc is a need for greater judicial scrutiny of
Congress in this field: "Tairly read, the Court has stated that Congress” actions under
the Copyright/Patent Clause are, for all intents and purposes, judicially unreviewable.
That result cannot be sqilared with the basic tenets of our constitutional structure”.'®
He recalled the trenchant words of Chief Justice John Marshall; *“It is emphatically the
province and duty of the judicial department to say what the law is.”'® Tt should not
be taken for granted that copyright law is compatible with freedom of speech.

In his dissenting judgment, Justice Breyer discusses the sericus cultural costs

of the copyright term extension. His Honour comments:

This statute will cause serious expression-related harm. It will likely restrict traditional
dissemination of copyrighted works, It will likely inhibit new forms of dissemination through
the use of new technology. It threatens to interfere with efforts to preserve our Nation’s
historical and cultural heritage and efforts to use that heritage, say, to educate our Nation’s
children. It is casy to understand how the statute might benefit the private financial interests of
corporations or heirs who own existing copyrights. But I cannot find any constitutionalily
legititnaie, copyright-related way in which the statute will benefit the public. Indeed, in
respect 10 existing works, the serious public harm and the virtually nonexistent public benefit

could not be more ciear.”

The judge emphasizes that the statute imposes two kinds of public expression-related

costs, which relate to the capacity of the copyright owner to deny permission to use a

1 Eldred v Asheroft (2003) 123 8. Ct. 769 at 812.
13 Eldred v Asheroft (2003) 123 S, Cr. 769 at 801.
16 Eldred v Asheroft (2003) 123 8. Ct. 769 at 801.
i Eldred v Asheroft (2003) 123 S, Ct. 769 at 813.
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copyright work, or else charge an impost of royalties upon a copyright user,

The legislation will have a severe impact upon cultural institutions - such as
libraries, galleries, orchestras. It will interfere with the activities of electronic
publishers of public domain works - such as Eric Eldred’s Eldritch Press, the Internet
Archive, and Project Gutenberg. In his dissenting judgment, Justice Breyer cbserves:

Similarly, the costs of obtaining permission, now perhaps ranging in the millions of dollars,
will multiply as the number of holders of affected copyrights increases from several hundred
thousand to several million. The costs to the usars of nonprofit databases, now numbering in
the low millions, will multiply as the use of those computer-assisted databases becomes more
prevalent, And the qualitative costs to education, leaming, and research will multipty as our
children become ever more dependent for the content of their knowledge upon computer-
accessible databases - thereby condermming that which is not so accessible, say, the cultural
content of early 20th-century history, to a kind of intellectual purgatory from which it will not

A 18
easily emerge.

Thus, the American Association of Law Libraries points out that the clearance process
associated with creating an electronic archive, Documenting the American South,
“consumed approximately a dozen man-hours” per work.” The College Art
Association says that the costs of obtaining permission for use of single images, short
excerpts, and other short works can become prohibitively high.® The National
Writers Union provides similar examples.?! Petitioners point to music fees that may
prevent youth or commumty orchestras, or church choirs, from performing carly 20th-
century music.?* Copyright extension caused abandonment of plans to sell sheet music
of Maurice Ravel’s Alborada Del Gracioso.” Furthermore electronic libraries such as
the Internet Archive, Prelinger Archives and Project Gutenberg will find it difficult to
provide digital access to historical texts, audio-visual works, and literary works,

which are subject to the control of copyright owners.

18 Eldred v Asherofi (2003) 123 8. Ct. 769 at 806.
1 Arnold Lutzer. "Brief for American Association of Law Libraries et al as Amici Curige
Supportmg Petitioners”, 20 May 2002, p. 20,

Jeffrey Cunard. "Brief for College Art Assoctation et al as Amici Curiae Supporting
Petitioners ", 20 May 2002, p. 7-13.
H Peter Jaszi. "Brief for the National Writers Union et al as Amici Curiae Supporting
Petmonfn's ", 20 May 2002, p. 25-27.

Lawrence Lessig and others. "Brief For Petitioners in Eldred v Ashcrof', 20 May 2002, p 3-5.
2 Caroling Arms. "Getting the Picture: Observations from the Library of Congress on Providing
Online Access to Pictorial Images”, Library Trends, 1999, Vol. 48, p. 379, 405.
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Justice Brever nevertheless insists that the “economic effect” of the Copyright
Term Extension Act 1998 (US) is to make the copyright term “virtually perpetual.”?*
He observes that the legislation creates a copyright term worth 99.8% of the value of a

perpetual copyright:

The economic effect of this 20-year extension - the longest blanket extension since the
Nation's founding - is to make the copyright term not limited, but virtuaily perpetual. Its
primary legal effect is to grant the extended term not to authors, but to their heits, estates, or

corporate snccessors. And most importantly, its practical elfect is not to promote, but to

inhibit, the progress of "Science' - by which word the Framers meant learning or knawlezc:]ge.25

His Honour Justice Stevens also dissented on similar grounds: "It is important to
note, however, that a categorical rule prohibiting retroactive extensions would
effectively preclude perpetual copyrights. More importantly, as the House of Lords
recognized when it refused to amend the Statute of Anne in 1733, unless the Clause is
construed to embody such a categerical rule, Congress may extend existing monopoly
privileges ad infinitum under the majority’s analysis**® It is a strange regression that
the law should lapse back into providing virtually perpetual protection of copyright

works - when the Statute of Anne was supposed to guard against such a fate.

Gelan v Asheroft
There remains much lively debate over the impact of the Sonny Bono Copyright Term
Extension Act 1998 (US) upon public welfare. As Parker Bagley and Renee Sekino

cominent:

Despite the Supreme Court's decision, the issue of copyright term extension is still a lively
topic of debate, and not just within legal circles. Because of the Intermet and its direct
involvement in the outcome of Eldred, the decision has touched the public consciousness more
intimately than most intellectual property cases. Although the Eldred opinion was clear in its
constitutional analysis of the Copyright Term Extenston Act, it was noticeably silent on how
the statute affects the public welfare. Thus, the Supreme Court has left the question of whether

# Eldred v Ashcroft (2003) 123 8, Ct. 769 at 801,
= Eldred v Ashcroft (2003) 123 S. Ct. 769 at 801.
2 Eldred v Ashcroft (2003) 123 5. Ct. 769 at 801.
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the Copyright Term Extension Act serves the interests of the public to be determined in the
aftermath of Eldred. >’

Indeed, there remain a number of legal challenges still on foot against the legality of
the Sonny Bono Copyright Term Extension Act 1998 (US).

The case of Golan v Ashcroft has just been recently heard in the United States
District Court of Colorado.”® In this case, the conductor Lawrence Golan and other
artists launched a constitutional challenge against the validity of the Sonny Bono
Copyright Term Extension Aet 1998 (US) and the Uruguay Round Agreements Act
1994 (US). Lawrence Golan is the Director of Orchestral Studies, Conductor, and
Professor of Conducting at the University of Denver’s Lamont School of Music. He
has been forced by copyright law to avoid even considering for public performance
whole classes of orchestral works from great American and foreign composers,
including George Gershwin, Aaron Copland, Prokofiev, Dimitti Shostakovich, Igor
Stravinsky, Jean Sibelius, and Maurice Ravel. The plaintiffs maintained that the
Sonny Bono Copyright Term Extension Act 1998 {(US) was unconstitutional because it
violated the requirement that copyright be for "limited times" under the Copyright
Clause. They also argued that section 514 of the Uruguay Round Agreements Act
1994 (US) was unconstitutional because the restoration of copyright works does not
promote progress as required by the Copyright Clause, abridges speech in violation of
the First Amendment and violates Due Process by depriving the public of the free
availability of public domain works.

The plaintiffs are represented by Elizabeth Rader and Lawrence Lessig from
Stanford Law School, Jonathan Zittrain and Charles Nesson of Harvard Law School,
Edward Lee of Ohio State University, along with the Denver law firm of Wheeler
Trigg & Kennedy. The lawyers comment upon the sweeping effect of the Uruguay
Round Agreements Act 1994 (US) upon the public domain: "Section 514 has resulted
in the removal of thousands, if not millions of works, from the public domain”". They
provide ample illustrations of the songs, motion pictures, paintings, books, literary

works and photographs affected by the restoration:

7 Parker Bagley and Renee Sekino, "Supreme Court Sides With Copyright Holders In Eldred v
Asheroft™, Entertainment Industry Litigation Reporter, 25 November 2003, Vol. 15 (10).
» Golan v Asherefi (2004) No. 01-B-1854
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The works claimed from the public domain for copyright restoration include, for example,
several hundred paintings of Picasso; the collection of works by J.R.R. Tolkien including The
Hobbit, The Fellowship of the Ring, The Two Towers, and The Return of the King; Virginia
Woolf’s A Room of One’s Own; several books by H.G. Wells; numerous educational and
literary books including Dante, Gearge Ovwell, Jane Austen Practising, Joseph Conrad,
Robinson Crusce, and The Wasteland; hundreds of songs and sheet music, including such
favorites by the Russian composer Serge Prokofiev as Six Pieces from Cinderella, Romeo and
Juliet, and Three Children's Songs for Piano; a collection of photographs of the Beatles; and
stilt photographs from the Japanese film Godzilla. These are just a few of the thousands of

works claimed for copyright restoration.

Moreover, the lawyers stress that the Sonny Bono Copyright Term Extension Act 1998
(US) has similarly harmful effects in preventing the natural progression of works into
the public domain for a twenty year period. They observe: "This radical depletion of
the public domain severely harms not just Plaintiffs, but the very foundation of our
democratic society. The wide availability of works envisaged by the Copyright
Clause depends on the ability of authors, musicians, performers, and other artists to
us¢ freely works in the public domain for both the creation of new works and the
further dissemination of the public domain works".

In March 2004, Justice Lewis Babcock of the United States District Court of
Colorado considered the motion from the United States Attorney General John
Ashcroft to dismiss the action. His Honour considered the arguments of the plaintiffs
that the framers of the Constitution would have viewed extension of the copyright
term to the life of the author plus seventy years as "effectively or virtually perpetual”
in light of economic realities. Justice Babock agreed with the Attorney-General that
the claim relating to the Sorny Bono Copyright Term Extension Act 1998 (US) was
foreclosed by the decision in Eldred v Asheroft. Nonetheless, his Honour held that the
constitutional challenge to section 514 of the Uruguay Round Agreements Act 1994
(US) could proceed. His Honour held: "Plaintiffs claim that section 514 of the
Uruguay Round Agreemenis Act violates the Copyright and Patent Clause because
Congress cannot pass a copyright law that removes works from the public domain, is
not legally foreclosed". %

The prospects of the legal action taken by Lawrence Golan against section 514
of the Uruguay Round Agreements Act 1994 (US). The conductor has a strong

» Galan v Asheraf? (2004} No. (1-B-1854

15



argument that the retroactive nature of the legislation is contrary to the findings of
previous United States Supreme Court precedents, However, the United States
Government could make a decent case that section 514 of the Uruguay Round
Agreements Act 1994 (US) was justified by the need for compliance with its
obligations under the Berne Convention and the TRIPS Agreement.

® The Sonny Bono Copyright Term Extension Act 1998 (US) is a poor
legislative model for Australia to adopt as part of the United States-
Australia Free Trade Agreement.

» The main advocate for the copyright term extension was the Motion
Picture Association of America - the United States copyright owner
group, which represents firms such as Walt Disney, Sony Pictures
Entertainment, MGM, Paramount Pictures, Twenticth Century Fox,
Universal Studios and Warner Brothers.

® The Supreme Court of the United States decision in Eldred v Ashcroft
(2003) raises significant issues about the impact of copyright term
extension upon competition policy, cultural heritage, and international

trade.

e The Federal Court litigation in Golan v Ashcroft (2004) raises further
concerns about the impact of copyright term extension upon public

welfare.
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PART TWO
A GIFT TO IP PRODUCERS:
THE COPYRIGHT TERM AND COMPETITION POLICY

The Australian Federal Government has reneged on past promises that it would not
extend the copyright term.

In 2000, the Intellectual Property and Competition Review considered whether
it was appropriate to extend the term of copyright extension to the same duration as
the United States and the European Union.™ A number of copyright owners argued in
favour of extension of term, pursuing the general theme that Australia’s
competitiveness 1s linked to maintaining parity with our trading partners in an
increasingly globalised market. For instance, the Australian Copyright Council stated
in principle support for the extension of the term of protection from 50 to 70 years,
and argued that ‘the main argument in favour of extending the term of protection in
Australia is harmonisation of standards with Australia’s major trading partners.
Australian rights owners would then benefit from the extended term of protection in
the EU and the US’. The Copynight Agency Limited, the Phonographic Performance
Company of Australia, and the Australian Publishers’ Association put forward
complementary submissions.

However, other submissions were also put that such an ¢xtension would be
‘anti-competitive and monopolistic’ and that the additional period would impose
unnecessary transactional costs for business and ultimately consumers—it would
create significant barriers to access and innovation The Australian Digital Alliance
submitted that there is no good case for any extemsion of the term of copyright
protection, and that Australia should not follow the European or United States’ lead in
doing so.

During consultation, the Committee specifically sought from the Australian
Copyright Council (which argued for an extension of the copyright term) evidence
that an extension would confer benefits in excess of the costs it would impose. No
such evidence has been provided. Consequently, the Committee was not convinced

of the merit in proposals to extend the term of copyright protection, and recommends

* Intellectual Property and Competition Review Committee. "The Copyright Term", Review Of
Intellectual Property Legislation Under The Competition Principles Agreement. Canberra: Australian

Government, 2000, p. §0-84, http://www.iper.gov.au/iper/
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that the current term should not be extended. Tt also recommended that no extension
of the copyright term should be introduced in future without a prior thorough and
independent review of the resulting costs and benefits.

In 2003, a group of seventecn economists led by Roy Englert Junior and
including five Nobel Laureates made an amicus curiac submission in the Eldred v

Ashcroft case. In a keynote address, Lessig observed:

In our case, in Eldred v. Ashcroft, we have this brief filed by 17 economists, including Milton
Freedman, James Buchanan, Ronald Kost, Ken Armrow, you know, lunatics, right? Lefi-wing
liberals, right? Freedman said ke'd only foin if the word "no-brainer” existed in the brief

somewhere, like this was a complete no-brainer for him. This is not about left and right. This

is about right and wrong. That's what this battle is. **

The amicus curiae submission made a number of circumspect points about the
economic effect of the legislation. First, the longer term for new works provides only
a marginal increase in anticipated compensation for an author. Second, the term
extension for existing works makes no significant contribution to an author’s
economic incentive to create, since in this case the additional compensation was
granted after the relévant investment had already been made. Third, the legisiation
extends the period during which a copyright holder determines the quantity produced
of a work, and thus increases the inefficiency from above-cost pricing that is by
lengthening its duration. Finally, the legislation extends the period during which a
copjrright holder determines the production of derivative works, which affects the

creation of new works that are built in part out of materials from existing works.

The Allens Consulting Report

In 2003, copyright owners pushed for an extension of the copyright term in the course
of the free trade negotiations. The report by Allens Consulting considers the costs and
benefits for a copyright term extension.”” The submission was commissioned by the

Motion Picture Association of America - the United States copyright owner group,

3t Lawrence Lessig, "Free Culture", Keynote Address at Oscon 2002, August 2002,
hitp://www.oreillynet.com/publa/policy/2002/08/1 5/1essig.html

2 Allens Consulting. Copyright Term Exiension: Australian Benefits and Costs. A Report
Commissioned by the Motion Pictures Agsociation of America, Copyright Agency Limited, APRA and
Screenrights. July 2003, http://www.allenconsult.com.awTtesources/MPA Draft final. pdf
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which represents such firms as Walt Disney, Sony Pictures Entertainment, MGM,
Paramount Pictures, Twentieth Century Fox, Universal Studios and Warner Brothers.
It was also supported by local copyright collecting societies - such as the Copyright
Agency Limited, the Australasian Peforming Rights Association and Screenrights.
However, this report is deeply flawed in terms of its methodology and legal
analysis. It also fails to produce any empirical economic evidence that support an
extension of the copyright term, The Allens Consulting Report has been widely
discredited. There are strong arpuments that there is not the economic evidence to
support a copyright term extension. Professor Lawrence Lessig of Stanford
University was highly critical of this paper: "The report is embarrassingly poorly

done."” He was particularly damning of the economic value of the work:

More frustrating is the pudginess of this argument that purports t¢ be economics, There’s lots
saying that both sides exaggerate their claims, but nothing to provide any actual evidence to
evaluate whether any claim is exaggerated. And then, after acknowledging there is no useful
actual evidence at all, the repart concludes that on balance, the effect of the extension would
be neutral, and so Australia should do it**

Lessig found it surprising that the Ailens Report failed to address the evidence of
Nobel Laureates about the copyright term extension Noble-prize winﬁing economist
Milton Friedman testified before the Supreme Court of the United States that "it is
highly unlikely that the economic benefits from copyright extension under the
Copyright Term Extension Act outweigh the additional costs".>® He feared that the
legislation would have a detrimental impact upon the welfare of consumers,

Similarly, the Australian Digital Alliance has also provided a critique of the
deficiencies of the Allens Consulting Report, Miranda [.ee observes:

Given the difficulty of accurately assessing such economic effects, it may be forgiven that the
report presented little meaningful data. However, it remains baffling the manner in which its
acknowledgement of the lack of evidence is reconciled into a conclusion that extension of

term would be advantageous for the Australian economy,

3 hitpy//www. lessig.org/blog/archives/001522. shtml
# hitp://www. lessig.org/blog/archives/001522 shtml
3 hitp:/iwww.lessig.org/blog/archives/001522.shtml
i Miranda Lee. "The Copyright Term Fxtemsion: The Pressure Rises”, October 2003,

http:/fwrww.digital org au/issue/ipwoct(d3 him
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Moreover, Lee nofes that "the report fails to distinguish and take account of the
distinction between retrospective and prospective costs and benefits of copyright term
extension".”” She observes: "One result of the omission is that the paper conveniently
avoids discussion about the effect (or lack thereof) of term extension in existing
works - ie that extending the term will provide no further incentive for dead authors to
produce more works nor benefit them"*® Finally she concludes: "The report is also
alarmingly dismissive of what would seem to be an extremely important factor in the
consideration of economic costs and benefits of copyright term extension in Australia;
Australia remains by far a net importer of copyright materials. The report brushes
over the point as if it were pesky detail rather than a primary concern for Australia's
present and future trading strategy and does not provide any basis for its assertions
that copyright extension would be positive for the future of Australia's copyright

industries".*

Government Commitment
In November 2003, a spokeswoman for the Minister for Communications, IT and the
Arts, Daryl Williams said that the Government "appreciates the value of having
material available in the public domain”.* She told the Sydney Moming Herald: "The
Government will consider any proposals for increased copyright protection in light of
the fact that Australia is a net importer of content. Australian copyright laws currently
promote innovation and investment in the content and cultural industries, while at the
same time providing Australian consumers, educators and researchers with reasonable
access to copyright material." !

In December 2003, Trade Minister Mark Vaile pledged to defend the
copyright term in Australia: "It is a very important issue, particularly in terms of cost
to libraries, educational institutions and the like here in Australia,” he told The

¥ Miranda Lee. "The Copyright Term Extension: The Pressure Rises", October 2003,
http://www.digital org.av/issue/ipwoct03.htm
# Miranda Lee. "The Copyright Term Extension: The Pressure Rises", October 2003,

ttp Hwrwrw digital .org.an/fissue/ipwoct(03.htm
Miranda Lee. "The Copyright Term Extension: The Pressure Rises”, October 2003,

http /www.digital org.aw/issue/ipwoct03. htm

Nathan Cochrane. "Free Trade At A Price",
T?;e Sydney Morning Herald, 11 November 2003,
Nathan Cochrane. "Free Trade At A Price”,

The Sydney Morning Herald, 11 November 2003,
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Australian Financial Review. "There is a whole constituency out there with a strong
view against copyright term extension and we are arguing that case."*

Two months later, it seems that the Australian Federal Gevernment acceded to
the demands of the United States of America. A key point of the new chapter on
intellectual property in the Free Trade Agreement promises "an increased term of
protection for copyright material”.** This was an abrupt affront to the Intellectual
Property and Competition Review recommendations. '

A spokesman for the Trade Minister Mark Vaile said the extension would
come into force on January 1, 2005, and copyright fees would not apply to past use.
He said Australian intellectual property holders would be pleased by the change. "Our
position was that we did not think we needed to go the extra 20 years . . . but in the
context of the overall agreement we were happy to," the spokesman said.* Such was
the closed and secretive nature of the negotiations.

The Federal Government has argued that the decision would boost Australia's
competitiveness by giving it access to the United States cconomy. The chief

negotiator Stephen Deady told the Senate Estimates Committee:

There are certainly some benefits for the Australian economy, and that is why this does come
down very much to an issue of looking at the armrangements, the balance, and the fulure
prospects for the Australian economy in these areas. [t does petentially provide a boost to
investment in these areas. That is a factor that has to be taken into account. Cne of the
numbers I have seen 18 that between 1996 and 2000 Australia’s experts in this area—IP type
areas, copyright industries—grew faster than the national economy, with an average growth
rate of about 5.7 per cent. Exports grew by around ning per cent. So there are certainly some

advantages in this area of copyright extension.*

The chief negotiator ignores the obvious point that Australia is a net importer of
copyright works, and will continue to be so with the United States. Any marginal
gains by Australian exporters must be weighed against the costs associated with those

imports. Moreover, the chief negotiator has no economic evidence to support his

2 Mark Davis. "Mickey Mouse Holds Key To The Future", Australian Financial Review, 8

December 2003, p 8.
b Article 17.4.4 of United Srates-Australia Free Trade Agreement

# Fergus Shiel. "Libraries Caught In Copyright Changes”, The Adge, 11 February 2004,
http://www, theage.com au/articles/2004/02/10/1076388365432 himl

43 Senate Estimates Committee. "Foreign Affairs, Defence And Trade”, Australian Parliament,
Tuesday 2 March 2004,
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highly contentious assertion that the copyright term extension will provide benefits
for the Australian economy overall.

Indeed, the chief negotiator Stephen Deady confessed to the Senate Estimates
Committee that the Government had not engaged in any economic research of its own

into the impact of the copyright term extension:

Senator Conroy—Was any analysis undertaken on the impact of this particular change? I
appreciate this was a bit rushed at the end and it was pretty cold over in Washington, but did

you gat a chance to look at the consequences of this?

Mr Deadv¥—We have not done any particular work on this question of copyright extengion. I
mentioned, and the minister mentioned it again, that these are the sarts of issues you look at in
this area: what are the additional costs, if any; how do they spread across the community; and
what are the potential gains for Australia moving into this area. Again, this is a question that
was certainly thought about and looked at by us as we went through these negotiations. It is an
on-balance question. The costs are difficult to really measure, particularly as they accrue over
a very long period of iume. Certainly, across the wider community, the impact on a particular
book or record is probably very low. There are other clear pluses, such as what it does for

encouraging investment and encouraging the creative sector to lock at”, *

What is more Stephen Deady had not personally acquainted himself with any of the
available research in the area. He told the Senate that he had not perused the Ergas
Intellectual Property and Competition Review: "I was not aware of that
recommendation, but that is not to say that members of the team were not".*’ It
appears that the Australian Government had no idea of the value of what they were
trading away in terms of the copyright term extension in the free trade agreement.
Moreover, Deady appeared to be unfamiliar with the amicus brief supplied by
a number of economists in the Eldred case. He seemed not to care that a number of
Nobel Laureates in economics were of the firm view that a copyright term extension

in the United States would be a bad thing - let alone in Australia:

Senator Conrey—1I understand that work by an eminent group of US economists, including
Milton Friedman, on the US Copyright Term Extension Act of 1998 showed that the profit for

1 Senate Estimates Commiitec. "Foreign Affairs, Defence And Trade”, Australian Parliament,
Tuesday 2 March 2004. .

'” Senate Estimates Committee. "Foreign Affairs, Defence And Trade", Australian Parliament,
Tuesday 2 March 2004.
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the creator in the extended term was, at the most, a few cents and often a percentage of a cent.
Are you familiar with that study?

Mr Deady—No.

Senator Conroy—I assume those few extra cents po to the creator’s estate and the copyright
OWHer.

Mr Deady—I said T am not familiar with that study. ...

Senator Conroy—That study arguedrtha-at the creators are barely getting a cent, literally, The
copyright owners are doing pretty good. So, and I hesitate to use the words, the dynamic
benefit from those creative juices flowing is pretty minimal. The copyright owners are doing
okay but the creators, who are the ones by definition who must enjoy this dynamic benefit, are

not. ¥

The study is an important one - because it shows that authors and creators do not
receive significant benefits from the copyright term extension.

The respected economist, Herry Ergas, was disappointed that the Federal
Government did not engage in any economic research into the copyright term

extension. He laments;

The most important factor here is that the FTA obliges Australia to increase the term of
copytight protection by 20 years, in line with the US regime. For most products, this means
copyright protection will now be available for 70 years after the author's death.  This change
is a gift to IP producers since it comes without the broader usage rights that US consumers
enjoy because of the more generous manner in which non-infringing uses of IP products (¢.g.
copying for research purposes) is imterpreted. Furthermore, it is inconsistent with the
recommendation of the Australian Intellectual Property and Competition Review Committee
that any extension of the copyright term should only occur after a public inquiry. ¥

The assessment of the copyright term extension was not conducted according to the
processes set out in the Competition Principles Agreement, as it should have been
The Independent Committee of Inquiry into Competition Policy in Australia (the
Hilmer Report) recommended that Australian Governments should not place
"regulatory restrictions on competition unless clearly demonstrated to be in the public
interest”, Furthermore, “proposals for new regulation that have the potential to

4% Senate Estimates Commuttee. "Foreign Affairs, Defence And Trade", Australian Parliament,

Tuesday 2 March 2004.
49 Henry Ergas. "Patent Protection An FTA Complication", Australian Financial Review, 24

February 2004, p. 63.
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restrict competition should include evidence that the competitive effects of the
regulation have been considered; that the benefits of the proposed restriction outweigh
the likely costs; and that the restriction is no more restrictive than necessary in the
public interest”. Moreover, "existing regulation that impeses a significant restriction
on competition" should "clearly be demonstrated"” to be in the "public interest". The
Department of Foreign Affairs and Trade did not follow these processes with respect
to the United States-Australia Free Trade Agreement in its decision to extend the
copyright term. It agreed to engage in the evergreening of copyright protection
without any economic evidence to support such an initiative,

In the wake of the agreement with the United States, the Australian
Government has commissioned the Centre for International Economics to undertake
economic analysis, including econometric modelling, of the impact of the Free Trade
Agreement, taking into account the outcomes of the final negotiated package. The
results of that analysis will be provided to the Parliament as an addendum to the
National Interest Analysis and the Regulatory Impact Statement by the
commencement of the Winter Session of Parliament in 2004. In addition to estimating
the possible impact of the Free Trade Agreement on key economic indicators, using
both static and dynamic multi-country computable general equilibrium models, the
anatysis will examine impacts on specific sectors (including the automotive sector,
financial services, beef and dairy, and metals), as well as the potential environmental
impacts and impacts on the States and Territories. It will seek to assess the impact on
certain outcomes in the negotiations, including changes to intellectual property
legislation, such as the impact of extending copyright term protection, and the method
of agsessing the Rules of Origin for determining which goods will qualify from the
more liberal access set out in the Agreement.

The Centre for International Economics has not any particular expertise in
intellectual property. So it will be interesting to see what conclusions they form in
this area. One can only hope that such research will not just be a post-facto

rationalisation of the political decisions of the Australian Government.

e The Australian Government did not follow the processes set out in the
Competition Principles Agreement in assessing the impact of the

copyright term extension.
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The Australian Government failed to take account the recommendations

of the Ergas Intellectual Property and Competition Review.

The Australian Government failed to account of the amicus brief by

economists, including five Nobel Laureates - such as Milton Friedman.

The Allens Consulting Report provides no empirical evidence that would

support the extension of the copyright term in Australia.
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PART THREE
"EMERGING STANDARDS":
COPYRIGHT LAW AND INTERNATIONAL HARMONISATION

The Australian Attorney General Philip Ruddock defended the copyright term
extension at a conference in Brisbane on Friday the 13th February:

It is important that 1 say something about Australia’s agreement to increase the term of
protection for copyright works by an additional 20 vears. Australia generally does not
advocate higher standards of intellectual property protection than those determined
internationally. However, it is sometimes in Australia’s interest not to lag behind emerging
standards of important trading countries, It is clear that an international standard is emerging
amongst out major trading partners for a longer copyright term. In these circumstances, term
extension is a necessary and positive thing. It will ensure that Australia remains a competitive
destination for coltural investment. It will also ensure that Australians are better able to trade

their interests in an increasingly global market. -

However, it must be remembered that the Australian Government was not compelled
to extend the copyright term because of any obligations under multilateral agreements
- such as the Berne Convention or the TRIPS Agreement. Indeed, the country is only
required to provide protection for life of the author plus fifty years under those

multilateral agreements.

Multilateral and Regional Agreements

The Berne Convention for the Protection of Literary and Arhistic Works (1886) is the
main multilateral treaty dealing with copyright law.  Article 7 lays down the
minimum requirements for the term of protection. Article 7 (1) provides that "the
term of protection granted by this Convention shall be the life of the author and fifty
years after his death". Article 7 (2) deals with cinematographic films. Article 7 (3)
provides that "in the case of anonymous or pseudonymous works, the term of
protection granted by this Convention shall expire fifty years after the work has been
lawfully made available to the public". Article 7 (4} concerns photographic works

° Atiomey General Philip Ruddock. "Opening Address: Unducky For Some", ACIPA
Conference, 13 February 2004,
hitp://www.ag.gov.awwww/MinisterRuddockHome, nsf/ Alldocs/RWP2 L EG0A98 ACC4ECE2CA256E3

BO0RDAA84?OpenlDocument
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and applied art. Article 7 (5) deals with the starting date of computation for term.
Article 7 (6) establishes that "the countries of the Union may grant a term of
protection in excess of those provided by the preceding paragraphs.

The Agreement on Trade Related Aspects of Intellectual Property Rights
(1994) (the TRIPS Agreement) follows the lead of the Berme Convention. Article 12
provides that "whenever the term of protection of a work, other than a photographic
work or a work of applied art, is calculated on a basis other than the life of a natural
person, such term shall be no less than 50 years from the end of the calendar year of
authorized publication, or failing such authorized publication within 50 years from the
making of the work, 50 years from the end of the calendar year of the making”.

The Berne Convention and the TRIPS Agreement do not oblige Australia to
provide anymore protection than life of the author plus fifty years. Nonetheless, the
Attorney-General Philip Ruddock argued that Australia should adopt pgreater
protection because of an "emerging international trend”. He maintained that Australia
was nonetheless respecting the multilateral system for intellectual property rights.
However, Australia has not followed emerging international trends in other important
fields. So for instance we have not adopted sui generis database laws, comprehensive
performers’ rights or traditional knowledge laws. Indeed Australia has preferred to
wait for the development of multilateral agreements on such matters - before passing
domestic legislation of its own.

In 1995 the European Union extended the copyright term for its member states
to the life of the author plus 70 years. The change was a consequence of a Directive of
the European Commission in 1993, which required member states to increase their
basic term of protection. Ostensibly, the purpose of the Directive was to harmonise
the laws of European Union members, as national laws ranged from between life plus
50 years to life plus 70 vears. However, as one commentator observes: "Rather than
shifting down to the Berne standard, the Directive has gravitated to the term adopted
under German law. It seems that this was done with limited substantive debate of the

"I There is some

costs and benefits involved in adopting a longer term of protection.
academic comment that such a harmonisation of the copyright term was only

accomplished in the Furopean Union after intensive lobbying from copyright

3 Tustine Antill, and Peter Coles. *“Copyright Duration: The Europeanr Community Adopts
‘Three Score Years and Ten'”, European Intellectual Property Review, 1996, Vol. 18 (7), p. 379.
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owners. ™

In United States congressional hearings into the extension of the copyright
term, commitice members were of the consensus that the goal of copyright law is to
improve the competitive position of companies that have significant investments in
inventories of copyright works.” Jack Valenti of the Motion Picture Association of
America in 1995 observed:

Copyright term extension has a simple but compelling enticerment: it 18 very much in
America's economic interasts. At a time when our marketplace is besieged by an avalanche of
imports, at a time when the phrase 'surplus balance of trade’ is seldom heard in the corridors of
Congress, at 4 time when our ability to compete in international markets is under assault,

whatever can be done ought to be done to amplify America's export dexterity in the global

54
aAremna.

The tesulting legislation extended the term of copyright protection for copyright
works from the life of the author plus 50 years to the life of the author plus 70 years,
in line with the European Union. It also extended the term of copyright protection for
works made for hire, and existing works, to at least 95 years.

However, the North American Free Trade Agreement (NAFTA) only obliges
members to provide protection for life of the author plus fifty years. Article 17.5.4
provides that "each Party shall provide that, where the term of protection of a work,
other than a photographic work or a work of applied art, is to be calculated on a basis
other than the life of a natural person, the term shall be not less than 50 years from the
end of the calendar year of the first authorized publication of the work, or, failing
such authorized publication within 50 years from the making of the work, 50 years
from the end of the calendar year of making". Thus the United States’ nearest
neighbour, Canada, provides protection for the life of the author plus 50 years - or

from publication plus 50 years.

52 Patrick Parrinder. "Literary Copyright and the Public Domain” in Patrick Partinder and
Warren Chernsik (editors), Textual Monopolies Literary Copyright and the Public Domain. London:
Office for Humanities Communication, 1997, p. 1.

» Peter Jaszi. "Goodbye To All That: A Reluctant {And Perhaps Premature} Adieu To A
Constitutionally-Grounded Discourse Of Public Interest In Copyright Law", Vanderbilt Journal Cf
Transnational Law, 1996, Vol. 23, p. 595.

54 Jack Valenti. "Testimony before the Subcommittee on Courts and Intellectual Property
Comuztittee on the JTudiciary 1.5, House of Representatives Hearing on Copyright Term Extension Act

-~-H.R 989" 1 June 1995, URL: http://www house.gov/judiciary/447 htm
28



Lack Of Uniformity With Major Trading Partners

In spite of the rhetoric about the need for international harmonisation, the Australian
Government will not be exactly harmonised with major trading partners such as the
United States and the European Union (see Appendix One). There will be a number
of important discrepancies between the copyright duration in Australia and the term
provided for in other countries. The Australian Government decided on a prospective
copyright term extension, so that the term of works will be extended after 1955, By
contrast, the United States of America retrospectively extended the copyright term in
1998, so that works will be in copyright protection from 1928. That means, at
present, the United States has provided protection for works between 1928 and 1954 -
but Australia will not provide equivalent protection in the same period.

Furthermore, the Australian Government has mnot provided additional
protection for works made for hire - works made in employment. With respect to
those works the American statute produces an extended term of 95 years while
comparable Australian rights last for life plus 70 years. Neither does the statute create
uniformity with respect to anonymous or pseudonymous wotks. Moreover, the
Australian Government provides comprehensive protection of moral rights. One
would expect that the term of copyright protection for such moral rights will also be
extended for life plus 70 years. By contrast, the United States Government does not
provide comprehensive protection of moral rights. Indeed, the Visual Artists Rights
Act 1990 (US) provides protection just for life of artist. Moreover, the Australian
Government offers some protection for performers’ rights. The United States, though,
has resisted providing comprehensive protection of performers' rights. It is doubtful
what, if any, benefit this partial future uniformity might achieve.

Moreover, there remain a significant number of our trading partners who
provide copyright protection for the life of the author plus fifty years, or from
publication plus fifty years. Such nations include members of the Asia Pacific such as
China, Indonesia, Malaysia, New Zealand, the Phillipines, the Republic of Korea, and
Taiwan. Australia will not be harmonised with some of its nearest neighbours - and
members of the Caims Group, Furthermore, Australia will not be harmonised with
Middle Eastern nations such as Egypt, Qatar and the United Arab Emirates. It will
not be harmonised with important trading partners such as Canada and South Africa.

Thus the United Staies-Australia Free Trade Agreement will not necessarily
bring about harmonisation between Australia and trading partners - such as the United
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States, the European Union, Asian-Pacific countries, Middle Eastern nations, and
important countries such as Canada and South Africa. Indeed, the copyright term
extension in Australia will only exacerbate the wide variations in the treatment of

copyright duration.

Failure To Harmonise User Privileges

Moreover, it also important to emphasise that the Free Trade Agreement is very
selective in the harmonisation of copyright laws between Australia and the United
States. It is a very selective process, In this agreement, Australia has adopted the
harsher measures of the Digital Millennium Copyright Act 1998 (US) and the Sonny
Bono Copyright Extension Act 1998 (US). However, Australia has not adopted
features of the United States law which support copyright users - such as the higher
standard of originality or the open-ended fair use defence of United States law.

In Australia, the Full Federal Court in Deskiop Marketing Systems v Telstra
Corporation pitched the threshold of originality very low, requiring mere skili and
labour.® By contrast, the Supreme Court of the United States in Feist Publications
Inc v Rural Telephone Service has raised the threshold of originality much higher,
requiring a creative spark.’® As a result, there will be a wider range of copyright
material protected in Australia than the United States. In particular, there will be a
much greater amount of factual information protected under copyright law.

Furthermore, the Australian defence of fair dealing is limited to particular
purposes - such as research or study (ss. 40 and 103C), criticism or review (ss. 41 and
103 A), reporting news {ss. 42 and 103B) and professicnal advice (s, 43(2)) - but is not
confined to those purposes. There has been much confusion about the scope of fair
dealing, as revealed in the recent Panel Cases.”” The Copyright Law Review
Committee has recommended that Australia adopt an open-ended defence of fair use,

like the United States.”® The United States defence of fair use protects transformative

5 Desktop Marketing Systems Pty Ltd v Telstra Corporation Limited (2002) 55 [PR 1
3 Feist Publications fnc v Rural Telephone Service (1991) 499 US 340
5 TCN Channel Nine Pty Lid v Network Ten Pty Lid [2002] FCAFC 146 (22 May 2002) and

Nerwork Ten Pty Ltd v TCN Channrel Nine Pty Ltd [2004] HCA 14.
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uses of a work - such parody.™ The defence of fair use also specifically includes
time-shifting,®® spacc-shifting® and device-shifting. However, the Federal
Government has not adopted this recommendation in domestic law. Moreover, it did
not seek to raise the matter in the United States-Australia Free Trade Agreement.
Consequently, Australian users of information will have less access to copyright
material than their counterparts in the United States. Overall, Australia will provide
higher standards of copyright protection than the United States.

There is a need for Australia to adopt a higher standard of originality and a
defence of fair use if it is going to adopt features of the Digital Millennium Copyright
Act 1998 (US) and the Sonny Bono Copyright Term Extension Act 1998 (US). The

editorial in the Australian Financial Review observes:

The US wants Australia to bring the Digital Agenda Act closer to its US equivalent, the
Digital Millennium Copyright Act. The problem is that US copyright laws afso include
constitutionally based safeguards that ameliorate the more draconian effects of the DMCA.
Most notable are the "fair use" rights, which free np consumption of copyrighted material so
that, for example, home copying of CDs and DVDs is legal. Australia lacks such balancing
rights; our "fair dealing" rights are much more limited. If we align the Digital Agenda Act
with the DMCA without aligning fair dealing with fair use, we will have the bad without the
good. Yet fair dealing, according to participants in the review, is off the agenda.®?

Such reforms to the fair dealing exception are in line with international treaties —
including the so-called 3-step test that provides: ‘limitations and exceptions to
exclusive rights [be confined] to certain special cases which do not conflict with a
normal exploitation of the work and do not unreasonably prejudice the legitimate

interests of the rights holder’.®*

® Copyright Law Review Commitice, Simplification of the Copyright Act 1968 (2002)
paragraph 6.35.
59 Camphbell v. Acuff -Rose Music, 510 US 565 (1994); and Suntrust Bonk v Houghton Mifflin

Company ["Gone with the Wind" case] (2001) 268 F. 3d 1257.
Somy Corp of America v Universal Studios, Tnc 464 US 417 (1984),

ol Recording Industry Association of America v. Diamond Multimedia 180 F.3d 1072 (9th Cir.,
June 15, 1999).

62 "Challenge of the Digital Age", dustralian Financial Review, 26 September 2003.

& Agreement on Trade-Related Aspects of Intellectual Property Rights 11995] ATS 38, Article

13. See also, The Berne Convention for the Protection of Literary and Artistic Works and the WIPO
Copyright Treaty.
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The United States-Australia Free Trade Agreement will not provide
uniform standards with respect to copyright duration in Australia and
the United States.

There will be discrepancies in respect of works made by authors who
died between 1928-1954; works made for hire; anonymous and

pseudonymous works; moral rights; and performers' rights.

The United States-Australia Free Trade Agreement does mot provide

international harmonisation with respect to user privileges.

Most notably, Australia has not adopted the higher standard of
ariginality, and the open-ended defence of fair use that is present in the
United States. As a result, Australia will provide higher levels of
copyright protection than the United States. |
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PART FOUR
ROBBERY UNDER ARMS:
THE COPYRIGHT TERM AND CULTURAL HERITAGE

In the Senate Estimates Committee, the chief Australian negotiator in the free trade

agreement., Stephen Deady, discussed the impact of the copyright term extension on

libraries and educational institutions, He conceded to Stephen Conroy, the Shadow

Minister for Trade, that there would indeed be additional costs in these sectors:

Mr Deady—To the extent that this extends the copyright terms, there would be some
additicnal costs 1o the users of the copyright material, Again, that 1s true.

Senator Conroy—=So umiversities and libraries will end up paying more?

Mr Deady—To the extent that this material is being drawn on and used by those libraries and
to the extent that it does have a shelf life that runs out to 70 vears, there would be some
impact. So there are costs, but they are difficult to quantify. But, as I said, there is an issue of
balance here and what this means for creative industries in Ausiralia. It is an on-balance 1ssue
and, in the context of the overall agreciﬁent, the government decided that it was prepared to
sign on to an extension of that 50 years out to 70 years,

Senator Cotroy—Senator Hill, are we looking at a sugar- style compensation package for
libraries and universities to offset the increased costs you have imposed on them?

Senator Hill—No, we do not bave that in mind. ..

Senator Cook—A tax on knowledge.

Senator Conroy—In all seriousness, I think the only implication you can draw is that there is

an increased cost to universities. Anyway, that is ong for you to ponder on.*

The extension of the copyright term will impose upon libraries, universities, cultural

institutions and the wider public certain expression-related costs - (1) royalties that

may be higher than necessary to evoke creation of the relevant work, and (2) a

requirement that one seeking to reproduce a copyrighted work must obtain the

copyright holder’s permission.”® Tt is worth exploring the cultural impact of the

United States-Australia Free Trade Agreement.

Gt

Senate Estimates Committee. "Foreign Affairs, Defence And Trade”, Australian Parliament,

Tuesday 2 March 2004.

-3

Eldred v Ashcroft (2003) 123 8. Ct. 769 - Per Breyer J.
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Libraries and Universities

The copyright officer of the Australian Libraries and Information Association, Colette

Ormonde, commented upon the impact of the copyright term extension upon libraries:

The outcome is bad for libraries. It is bad for students. It is bad for researchers. It is bad for
all information users. We have agreed to a very restrictive US copyright regime with no clear
dispute mechanism . . . it will cause huge problems. People who have been using information
that is in the public domain will suddenly have to pay for it.*®

Ms Ormonde said Trade Minister Mark Vaile had signed Australia up to a US

copyright regime that went well beyond international norms. "We are a small country

that consumes enormous amounts of information. The US, on the other hand, is an

exporter of copyright material,” she said. "Two months ago, Mark Vaile said he was

arguing the case of a whole constituency out there with a strong view against
s

copyright term extension. Now he has totally capitulated.” ¢

In the past, the National Library of Australia has expressed its opposition to

the extension of the copyright term. It has consistently maintained that such a move

would be detrimental to the public benefit and artistic creativity:

Moves to increase the terin of copyright protection granted to owners of copyright, as is the
position of the European Umnion where the standard term of protection is the life of the author
plus 70 vears, would not be supported by the National Library. We submit that this would
have adverse consequences for the public interest. The purpose of copyright is dual: to
advance learning as well as to recompense creators. The public domain is an integral part of
the creative process and allows the public access to the fruits of an artist’s labours after the
expiry of the copyright term. This is particularly true for creators of works such as reference
books, CD-ROMSs, multimedia material, and documentary and educational films, all of which
draw heavily on public domain material. Because the copyright regime exists to serve
everyone, hot just specialist interest groups, the National Library would regard any extension

of the copyright term, and the consequent reduced access to a large portion of our common

&6

Fergus Shiel. "Libraries Caught In Copyright Changes", The Age, 11 February 2004,

http:/~www.theage com.aw/articles/2004/02/10/1076388365432 html
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Fergus Shiel, “Libraries Caught In Copyright Changes”, The Age, 11 February 2004,

http:/fwww.theage com.awarticles/2004/02/10/1076388365432 html
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heritage, as delrimental to creativity and against the public benefit. For these reasens, we

suppott a reduction in the duration of existing copyright terms. *

The National Library of Australia recommended that the term of copyright protection
for published works needed be reduced. It also advised that for unpublished works the
term of copyright protection be the same as that for published works.

The executive director of the Australian Vice-Chancellors’ Committee, John
Mullarvey, said that Australian universities now paid $20 million a vear in copyright
fees and adding 20 years to the period of copyright protection would add to that sum.
“How much I couldn’t even guess,” he said.*” Copyright lawyer Catherine Ekambi, a
senior associate with Coudert Brothers, also believes that the copyright changes will
have “real cost implications” for universities. “Universities will need to do an audit of
their existing copyright material, particularly in relation to material from US
companies,” Ms Fkambi said. " The extension of copyright will affect material such
as articles, journals and research publications which Australian universities purchase
from US sources. And, given that Australian copyright will also be extended, any
material bought from Australian sources will also be affected.

Col Choate of Project Gutenberg Australia has commented on the impact of
the copyright term extension on electronic publishing initiatives,”' He discussed the

nature of Project Gutenberg:

Project Gutenberg was started by a fellow named Michael Hart in the United States, I think it
was shout 30 years ago now and e had some computer space and for whatever reason
decided to start keying in some documents. T believe he started with the American Declaration
of Independeﬁce and went on with a few others with the idea that by making these fnto digital
documents they’d he able to be freely transferred over the then embryonic internet and after
that others followed and they put on The Bible and The Complete Works of Shakespeare and
that was really how it started... Not long ago Project Gutenberg in the U.S. posted their

o8 National Library of Australia, "Submission to the Copyright Law Review Committee on
Reference o Review and Simplify the Copyright Act 1968",
hittp:/Awww.nla.gov.aw/policy/circ. html#twelve

® Tim Dodd, "Trade Deal Bites Unis On Copyright Costs™, The Australian Financial Review, 14
February 2004, p. 16.

7 Tim Dodd, Trade Deal Bites Unis On Copyright Costs, Australian Financial Review, 14
February 2004, p. 16.

7 Terry Lane, "Taking George Orwell Ofline”, The National Interest, Radio National, 15
Februaty 2004, hitp://www.abg net.auw/rn/talks/natint/stories/s 1045388 .htm
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10,000th electronic text freely available for no price on the net - just download it. Now all of
these books are out of copyright because that’s the idea of it, there’s no fee to be charged and
volunteers generally just choose the books that they might like to see made available.™

Choate feared that the prospective extension of the copyright term would mean that
no new public domain material would be available for the next twenty years. As a
result, the electronic publisher would be unable to expand its range of electronic texts.
Choate commented that the decision will particularly affect those in rural and remote
communities - "the obvious people might be people in remote areas who don’t have a
library, like a comprehensive library, so that might be one reason they’d download
it".” He also said that the copyright term extension would impact upon access to

educational materials by schoolchildren, students, and researchers.

Literary Works

A number of classical works of children's literature will be affected by the prospective
extension of the copyright term. A A. Milne (1882 - 1956} is the author of the famous
series of books - including When We Were Very Young, Winnie-the-Pooh, Now We
Are Six, and The House ar Pooh Corner. Disney has been engaged in legal dispute
Stephen Slesinger Inc., over the rights to. Winnie-the-Pooh, using the Sonny Bono
Copyright Term Extension Act 1998 (US) that allows heirs of copyrighted works to
reclaim the rights within two years of giving notice to existing owners.  Stephen
Slesinger Inc, which bought the rights from the estate of Poah creator A.A.Milne in
1929 and then licenced them to Disney in 1961, claims that Disney did not pay all the
royalties on the characters. Disney says the heirs to Milne and Shepard (Pooh's
illustrator) estates came to it wanting to make a deal to get the character rights back
and reassign in full to Disney. The United States court dismissed the claims of
Slesinger Inc. that Disncy owes Slesinger money.”? The works of Winnie the Pooh

continue to make Disney an estimated $3 - $6 billion a year. The bocks of AA Milne

7 Terry Lane. "Taking George Orwell Offline”, The National Interest, Radio National, 15
February 2004, http://www.abce net. au/m/ialles/natint/stories/s 1045288 htm
7 Ternry Lane. "Taking George Orwell Offling”, The National Imierest, Radio National, 15

February 2004, http://www.abe.net.aw/rn/talks/natint/stories/s 1 045288 htm
n AFP. "Disney Wins The Winnic The Pooh Royalty Case”, The Times of India, 31 March

2004, hup:/timesofindia.indiatimes.comv/articleshow/591583.cms; and Milne v Slesinger Inc. (8 May
2003) No. CV02-08508FMC(PLAX).
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wete about to enter into the public domain in Australia in 2006 - but now it will not be
until 2026 that the classic stories will be available,

Lucy Maud Montgomery (1874-1942) was the author of the popular and
lucrative Anne of Green Gables novels. Her heirs wish to refain control over her
unpublished writings, For posthumous unpublished works in Canada, the Copyright
Act limited protection to the author's estate for 50 years after the death of the writer,
plus a six-year "window" for the estate to either publish or communicate its intention
to publish the material. Before 1997 perpetual copyright was granted to an esiate for
posthumous unpublished writings, Marian Hebb, a lawyer for the Montgomery estate,
argued that "with respect to the Lucy Maud Montgomery diaries, there is material that
would cause offence to living people, and that's why it hasn't been published.” The
Liberal Government pushed for amendments to the Copyright Act in Bill C-36, which
would add anywhere from 14 years to 34 years of copyright to previously unpublished
works of authors who died between Jan. 1, 1930 and Jan, 1, 1949. Canadian Alliance
MP Chuck Strahl successfully stopped the "Lucy Maud Montgomery provision” from
being passed through the Canadian Parliament. The House of Commons rejected the
bill to extend copyright protection for unpublished works in April 2004.” Such issues
surrounding copyright law and unpublished work remain pertinent in Australia,
because there is potentially perpetual protection for unpublished writings.

A number of canonical literary and scientific works will be affected by the
extension of the copyright term. A few illustrations will give a sense of this impact.
The great German modernist novelist, Thomas Manne (1875-1955), wrote such
classic works as Buddenbrooks, Death In Venice, and The Magic Mountain, and
received the Nobel Prize in 1929, Such novels were due to fall into the public domain
next year - but now they will be subject to copyright protection for another twenty
years. Albert Einstein (1879-1955) was the famous physicist and mathematician who
won the Nobel Prize in 1921, The estate of Einstein places strict conditions on access

to the use of his scientific and non-scientific writings:

If you wish to reproduce material for publication in electronic or any other form, including but
not limited to the uses listed below, you must obtain the written permission of the Albert
Einstein Archives or Princeton Universily Press in advance,

. Publication in any hard copy form (i.e. book, periodical).

& Simon Tuck. "Lucy Maud Provision Fades Out", Globe And Mail, 1 April, R1.
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. Use in television, film or video.

. Publication in any ¢lectronic form.

. Duplication in any networked or public site, or in any "virtual library" (but yvou may
incorporate the URL for certain material, though not the material itself, in your personal
hypertext).

. Public display in any form of electronic or hard copy (except for a single copy for vse
in an academic lecture of seminar).

. Duplication by photocopying or any other means for use in any teaching pack. T

Such material would have fallen into the public domain in Australia next year in
2005. However, it seems that permissions will have to be negotiated and fees and
royalties will have to paid in respect of his scientific and non-scientific writings for

another two decades.

Performing Arts
Leader and artistic director of the Australian Chamber Orchestra, Richard Tognetti,
has told of an altercation with the son of Hungarian composer Bela Bartok, Peter, who

prevented the orchestra from performing an arrangement of his Fourth String Quartet:

I'm very, very frustrated that I'll be old by the time I can play it in the States and Furope. I'm
upset because I do believe that we have done his father's music justice and the composer bad
begun an arrangement himself, planning to call it Symphony for Strings. This estate is
getting in the way of performances of the music. Bartok’s music isn't as widely known as it

ought to be and, furthermore, this serves to expand the very limited string orchestra

repertoire.”

Richard Tognetti comments: "It's an interesting concept that estates are not about
ensuring quality performances, but rather about maintaining the artist's original
form".™ He concludes "I am a strong believer in allowing works in all art forms to
evolve unencumbered by such prosaic institutions as estates. The legacies of
Shakespeare, Mozart or Renoir have not suffered from a lack of estates."”

Unfortunately, artists such as Richard Tognetti will face greater burdens from

7 htip:/www.alberteinstein.info/terms_of use/

7 Sue Williams. "Familty Pain", dustralian Financial Review, 6 November 2003, p. 28.
" Sue Williams. "Family Pain", Australian Financial Review, 6 November 2003, p. 28.
» Sue Williams. "Family Pain", Austrafian Financial Review, 6 November 2003, p. 28.

38



copyright estates because of the prospective extension of the copyright term in
Australia.

Control by executors of an estate prevents many writers and composers from
staging plays in Australia, according to the Sydney Theatre Company's artistic
development manager Nick Marchand.® He says even in writing the programs and
magazines, permission has to be sought for extracts or quotes, a process made even
harder because theatre does not have a collecting society: "Most of the time you are
having to deal with the trustees or the trustee's agent, directly. This can mean lengthy
delays, and that a number of opinions can come into play that might not be quite so
vociferous, should the opinion have come from the living playwright! And the US
tends to be much more protective than the rest of the world. Any images, quotes,
exfracts or music tend to be far more expensive to obtain, "

The copyright term extension will mean that theatre productions in Australia
will have to seek permission and pay royalties to copyright estates in respect of some
classical work. Bertolt Brecht (1898-1956) is one of the meost significant figures in
European Theatre. He wrote forty plays in his lifetime - including The Threepenny
Opera, The Life of Galileo, Mother Courage and her Children, The Good Woman of
Setzuan, and The Caucasian Chalk Circle. Acclaimed Company B wanted to perform
Bertolt Brecht's classic The Threepenny Opera at Sydney's Belvoir Street Theatre.®
The company was nearly prevented after the Brecht estate, which owns the rights to
the work, attempted to stop the play after an addition of music. Rachel Healy, the
general manager of Company B, observed of her dealings with the estate: "They
manage the process very tightly and clearly to give permission for the play to be
performed, and they always bave the final authority. They're known around the world
for being ferocious™.*® Such works would have fallen into the public domain in 2006
under the old copyright regime in Australia. They will not be available now for free
use untit 2026. There could be further complications concerning copyright subsisting
in the translations of his dramatic works. It is ironic that such a committed socialist

should be the unlikely beneficiary of this capitalist bonanza.

0 Sue Williams. "Family Pain", dustralian Financial Review, 6 November 2003, p. 28.
81 Sue Williams. "Family Pain", Australian Financial Review, 6 November 2003, p. 28.
5 Sue Williams. "Family Pain", Australian Financial Review, 6 November 2003, p. 28,
8 Sue Williams. "Family Pain", Australian Financial Review, 6 November 2003, p. 28,
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The estate of Samuel Beckett, the Irish playwright and Nobel Laureate, have
been aggressive in taking legal action against productions, which depart from the
author's strict instructions.®® Famously, in 1988, Beckett brought legal action against
a Dutch theatre company, which wanted to stage a production of Waiting for Godot,
with women acting all the roles, His lawyer argued that the integrity of the text was
violated because actresses were substituted for the male actors asked for in the text.
The judge in the Haarlem court ruled that the integrity of the play had not been
violated, because the performance showed fidelity to the dialogue and the stage
directions of the play. By contrast, in 1992, a French court held a stage director was
liable for an infringement of Beckett's moral right of integrity because the director had
staged Waiting for Godot with the twd lead roles played by women. In 1998, a United
States production of Waiting for Godot with a racially mixed cast attracted legal
threats amid accusations it had 'injected race into the play'. In 2003, The playwright's
nephew and executor, Edward Beckett, threatened to bring a legal action against the
Sydney company, Company B, for breach of contract on the grounds that
unauthorised music appeared in the production. The Company B preduction denied
that the contract made any such express provisions. The director Neil Armfield
complained: "In coming here with its narrow prescriptions, its dead controlling hand,
the Beckett cstate seems to me to be the enemy of art”. So how long will the Beckett
estate be able to control the productions of Samuel Beckett? In Australia, the term of
copyright protection for dramatic works will now be for the life of the author plus
seventy years. Given that Samuel Beckett died in 1989, the copyright in his works
will expire in 2059 in Australia. That means the estate will be able to control

innovative productions of the work of Samuel Beckett.

Film and Television

Screensound Australia, the National Screen and Sound Archive, is the national
audiovisual archive. It plays a key role in documenting and interpreting the
Australian experience and actively contributing to the development of Australia's
audiovisual industry. Screensound Australia collect, store, preserve and make

available screen and sound material relevant to Australia's culture. A number of

& Matthew Rimmer. "Damped To Fame: The Moral Rights of the Becketi Estate", Incite, May
2003, Val. 24 (5), hitp://www.alia.org.awincite/2003/05/beckett.html
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significant films - protected under copyright law as a series of photographs - were due
to come into the public domain - including King of the Coral Sea and Walk into
Paradise (directed by Lee Robinson), Jedda (Charles Chauvel), The Back of Beyond
(John Heyer), Smiley and Smiley Gets @ Gun (Anthony Kimmins), Robbery Under
Arms (Jack Lee), The Shiralee and Summer of the Seventeenth Doll (Leslie Norman),
Three in One (Cecil Holmes), and Cinesound and Movietone newsreels. In addition,
a number of significant sound recordings were due to fall into the public domain -
including the compositions of Percy Grainger, Alfred Hill, Eugene Goossens, and
Varney Monk. The organisation will be particularly affected by the extension of the
copyright term.

Screensound will no doubt experience simitar problems to its counterparts in
the United States. In pérticular, it will have to grapple with a greater number of
"orphaned” films - films that cannot be restored and distributed by the copyright
owners because the owners cannot be identified. The American Film Heritage
Association argued that film makers and new authors who produce historical film
documentarics will lose a great deal of valuable public domain footage through

copyright extension:

Films from the 1920's could contain as much as 75% of motion picture works no longer
owned by anyone, with no traceable lineage, called Orphan works. The studios own a very
small portion of films produced in this period. Orphan films comprise the bulk of this film era,
Those Orphan films now owned by defunct companies and under copyright are ready for
preservation by commergial archives. Commercial archives preserve orphan works at no cost
to the public, in exchange for the right to market the works through public domain. Those non-

studio Orphan films presently preserved by commercial archives will be abandoned because

. . . . 85
public domain allowed the economic incentive to preserve them.

Similarly, Michael Agee and Hal Roach Studios, restorers of fragile and classic film
and television productions, such as the entire Laurel and Hardy "talking" body of
work, made a submission to the court.”® They complained the Copyright Term

Extension Act frustrates the process of film preservation and restoration, impedes

8 Larry Urbanski, Chairman of the American Film Heritage Association. "Letter To Senator
Strom  Thurmand  Opposing  Copyright  Extension”, 31 March 1997, URL:
hitp://werw law asueduwHomePages jala/OpposingCopyrightExtension/leticrs/ AFH. him!

¥ Jefferson Powell, "Brief of Hal Roach Studies and Michael Agee as Amici Curiae Supporting
Petitioners", 20 May 2002,
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commercial and non-commercial attempts to give access to the nation’s film heritage.

The producer Jane Scott experienced difficulties with the copyright term
extension in the United Kingdom when she was making the film Shine.®’ Scott
believed that the musical work of Sergei Rachmaninov would have fallen outside the
period of copyright duration, which in Australia was for the life of the author plus 50
years, She noted that the film was made in 1996, mote than 50 years after the death of
the composer Sergei Rachmaninov in 1943. However, Scott found that the United
Kingdom had just extended the duration of copyright protection from the life of the
author plus 50 years to 70 years in line with the European Union Term Directive. As a
result, she was forced to negotiate with the copyright owners to gain a licence. This
example illustrated that the extension of the copyright term created great commercial
uncertainty in the context of the European Union. The prospective extension of
copyright term in Australia will raise commercial problems - especially in terms of
transaction costs and locating copyright material.

The academy award winning Lord of the Rings series might not have been
made had the estate had their way. Christopher Reuel Tolkien refused to have
anything 1o do with the Lord of the Rings series of films, since he wasn't given
complete control after his father, J.R.R., sold the film rights for a pittance more than
30 years ago. The Tolkein Estate refused to let the director Peter Jackson establish a
museurn of artefacts taken from the film. Negotiations are continuing over the film
rights to The Hobbitt - the prequel to the Lord of the Rings.

The Australian Broadcasting Corporation are concemed about the effect of the
copyright term extension on a special Digital Conversion Project. The Archives and
Library Services section is working with Technology and Distribution to implement
the Digital Conversion Project which will convert 120 000 hours of analog television
and audio archived programming to digital online and hardcopy formats, using special
purpose funding. They had hoped: "70 Years of Radio History and 47 Years of
Television History to be Digitised by the Australian Broadcasting Corporation”.”
There is an urgent need to archive television and radio broadcasts of the twentieth
century. As Lawrence Lessig comments: "While much of twentieth-century culture

was constructed through television, only a tiny proportion of that culture is available

87 Matthew Rimmer, M. "Shine: Copyright Law And Film", Australian Intellectual Property
Journai, August 2001, Vol. 12, No. 3, p 129-142,
B http://www.abc.net.an/ra/feedback/stories/s952783 . htm
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for anyone to see today".*”’ He queties: "Why is it that the part of our culture that is
recorded in newspapers remains perpetually accessible, while the part that is recorded
on videotape is not? How is it that we've created a world where researchers trying to
understand the effect of media on nineteenth-century America will have an easier time
than researchers trying to understand the effect of media on twentieth-century
America?".”® The extension of the copyright term will jeopardize such important
initiatives, such as the Digital Conversion Project

Traditional Knowledge

The United States-Australia Free Trade Agreement does nothing to provide protection
for traditional knowledge. Research fellow, Megan Davis, from the University of
New South Wales, commented upon the impact of the United-States Australia Free
Trade Agreement upen Indigenous Australia:

Indigenous culture contributes billions to the Australian economy vet because of intellectual
property laws much of this money does not go to Indigenous communities. Given the amount
of work done internationally on TRIPS 1t is surpnsmg there has been so little attention paid o
the potentially disastrous impact of stncter and t:ghtcr intellectual property laws as inherited
through the US FTA for Indigenous Australians.”

Thus, for instance, there is no requirement on the United States to provide for
recognition of communal ownership of Australian Indigenous cultural works. This is
a significant set back - given that New York in particular is a hub of the art market.
Albert Namatjira was Australia's first Indigenous professional artist. He
adapted Western-style painting to express his cultural knowledge of the Arrernte
country, for which he was a traditional custodian.” The copyright in the artistic works
of Albert Namatjira has not been passed onto his family descendants. In June 1957,
Namatjira entered into a copyright agreement with John Brackenreg, the owner of a

publishing company by the name of Legend Press, and the associated Artarmon

% Lawrence Lessig. Free Culture: How Big Media Uses Technology And Law To Lockdown
Culrure And Control Creativiry. New York: Penguin Books, 2004, p 110, htip//free-culture.org/

Lawrence Lessig. Free Culture: How Big Media Uses Technology And Law To Lockdown
Culture And Control Crearivity. New York: Penguin Books, 2004, p 111,

o Megan Davis. "Indigenous Australia And The Australia-United States Free Trade
Agreement”, Indigenots Law Bulletin, 2004, Vol. 5 (30), p. 20-22.
2 Matthew Rimmer. "Albert Namatjira: Copyright Estates and Traditional Knowledge", fncite,
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Galleries in Sydney. It was agreed that Legend Press would pay royalties to Namatjira
for the sole right to reproduce all of his paintings. Following Namatjira's death in
1959, the administration of his estate passed to the Public Trustee for the Northem
Territory Government. The Public Trustee of the Northern Territory Government
authorised the sale of Namatjira's copyright to Legend Press in 1983, thereby ending
the ability of the descendents of Namatjira to beneﬁt from on-going income from the
reproduction of his warks, The legal protection of Namatjira's works provided by the
Copyright Act 1968 (Cth) was set to expire in 2009, fifty years afier the death of the
author. The extension of the copyright term will mean that Legend Press will enjoy
the exclusive rights to use and reproduce the works of Namatjira until 2029 in return
for financial benefit. There is no guarantee that any of the royalties will flow back to
the Namatjira family. The case illustrates how the copyright term extension does not
necessarily benefit authors or their families - because of prior assignments of
copyright. Furthermore, it highlights the need for sui generis protection of Indigenous
cultural property - given the temporal limits of copyright law.

o The United States-Australia Free Trade Agreement wilk have a

deleterious impact upon culture in Australia.

o The Australian Library and Information Association has reperted: "The
outcome is bad for libraries. It is bad for students. It is bad for

researchers. It is bad for all information users.”

e The Ausiralian Vice-Chancellors’ Committee expects a significant

increase in the copyright fees that universities currently pay.

¢ The electronic publisher, Project Gutenberg Australia, will find it
difficult to enhance its on-line collection of books - because no copyright

work will fall into the public domain for the next twenty years.
e Australian children will pay more for storybooks. The works of AA

Milne - the anthor of the Winnie-the-Pooh books - would have fallen into
the public domain in 2006. They are now subject to copyright fees until
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2026. Winnie-the-Pooh generates annual revenue of $1 billion for Disney
and $6 billion at retail.

The scientific and non-scientific writings of Albert Einstein would have
fallen into the public domain in Australia in 2005. Now schools and
scientific institutions will have to negotiate permission to use the work

and pay royalties for another twenty years.

Neil Armfield and Company B will face the possibility of artistic
censorship for putting on innovative productions of the copyright works
of Bertolt Brecht and Samuel Beckett.

Richard Tognetti and the Australian Chamber Orchestra will continue to
have problems in performing classical music such as the work of Bartok

because of the copyright term extension,

Screensound Australia will find it difficult to preserve significant films
and sound recordings - such as Robbery Under Arms and the compositions

of Percy Grainger.

The Australian Broadcasting Corporation will find it difficuli to complete
its Digital Conversion Project, because of the extension of the copyright

term.

The United States-Australia Free Trade Agreement does not provide for
the protection of traditional knowledge.
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CONCLUSION

There is widespread consensus amongst inteflectual property scholars that the

copyright term exiension is a distortion of the internal logic of copyright law, and a
Emma Caine, Professor Andrew Christie and Peter Eckersley of the

Intellectual Property Research Institute Of Australia {IPRIA) based at the University

of Melbourne comment;

Extending our copyright term by 20 yvears doesn’t really protect our authors, yet it still taxes
our readers. In Australia, we've hardly debated the issue, yet it’s almost a fait aecompli.
Conforming might seem an easier option, but it’s certainly not the right one. Rather, it is

simply an unthinking submission to the will of a stronger nation, and it’s our film-buffs, our

literature-lovers and our art-enthusiasts who will foot the bill. *?

Another member of TPRIA, Kim Weatherall, comments that Australia agreed to a
copyright term extension "despite the fact that there seems to be little economic
justification for a longer (life plus 70) term - as many economists testified in the
Eldred case in the US and despite the fact that past Australian inquiries have found
little justification for the idea".*

The eminent scholar on the Berne Convention, Professor Samuel Ricketson, of
the University of Melbourne was critical of the push for the extension of the copyright

term.”® He has commented:

So far as authors are concerned, it may be preferable for national and international reform to
focus on the formulation of appropriate safeguards for the licensing and assignment of their

rights. Shorter minimum terms might therefore be just as efficacious in stimulating decisions

ta imtvest, as well as the initial decision of an author to undertake an act of creation. 26

He even suggests that there should be some investigation as to whether the term of 50

years after the death of the author should be shortened. Given these sentiments, it is

= Emma Caine, Andrew Christie and Peter Eckerstey. "Copyright Protection 70 Years After
Death Doss Not Encourage Creativity", Orline Opinion, 25 November 2003,
hitp://www.onlineopinion.com.aw/view.asp?article=889

s hitp://weatherall blogspot.com/2004_02_(1_weatherall_archive.html
o3 Sam Ricketson. "The Copyright Term," IIC, 1992, Volume 23 (6), p- 783.
o Sam Ricketson. "The Copyright Term," IC, 1992, Volume 23 (6), p. 783.
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stranpge, then, that the Allens Consulting Report should rely upon this article in its
argument that a copyright term extension is a good thing.
Professor Peter Drahos of Regnet at the Australian National University has

observed that the copyright term extension has enormous social costs:

The social costs of this are huge. When a classic copyright work fatls ont of protection, as did
HG Wells’ The Time Machine in 1951 in the US, cheaper editions and a wave of innovation
follows. Since The Time Machine caine into the public domain it has continuously been in
print and has been the subject of five sequels, five fikms, two musicals, a ballet, video games
and comic books. The copyright extension term applies te a whole range of lucrative works
like Fitzperald's Tie Grear Grassby, Gershwin’s Rhapsody in Blue and films such as Gone with
the Wind and Cusablanca. This represents 2 significant wealth transfer. The annual earnings
from a nationwide licence for a Gershwin song, for example, are around the US$230,000
mark, The Midas touch begins to pale when compared to the copyrigﬁt touch, ¥

He concludes that the agreement is very much in favour of companies in the United
States, because Australia is a net importer of intellectual property.

A Canadian chair in e-commerce, Professor Michael Geist, of the University
of Ottawa considers the negotiating strategy of the United States in bi-lateral

agreements:

[The United Siates] has begun to demand inclusion of copyright protections akin to those
found within the WIPQ treaties when negoﬁating bi-lateral free trade agreements. The strategy
appears t0 be working as in recent months countries worldwide, including Singapore,
Australia, and the Dominican Republic, have all indicated that they are receptive to including
copyright withint their trade agreements. Developing countries such as the Dominican
Republic view the inclusion of stronger copyright pratections as a costless cheice. For those
countries, the barm that may result from excessive copyright controls pales in comparison to
more fundamental development concerns and they are therefore willing to surrender copyright
policy decisions in return for tangible benefits in other trade areas. Developed countries such
as Ausiralia may recognize the importance of a balanced copyright policy to both their cultural
and economic policies, but they are increasingly willing to treat intellectual property as little

more than a bargaining chip as part of broader negotiation.”®

7 Peter Drahos.  "Crestive Pursnit', Consuming Interest, Winter 2003, p. 26-27,
htip:/rwww.choice.com.aw/goArticle.aspx?id=103898&p=1 ,
% Michael Geist, "Why We Must Stand Guard Over Copyright", Teronte Siar, 20 October

2003; and Free Trade Agreement of The Americas Negotiations, http://www.flaa-alca.org/alca e.asp

47



Geist observes: "Current drafts of the Free Trade Area of the Americas Agreement,
which would broaden the North American Free Trade Agreement to include countries
such as Chile, feature provisions that mandate stronger copyright protections".”® He
fears "Canadian copyright concerns _may ultimately amount to little more than an
issue to be sacrificed at the negotiation table for gaing to fisherics, forestry, and
farmers",'""

Professor Lawrence Lessig of Stanford University has been a tireless critic of
the Sonny Bono Copyright Term Extension Act 1998 (US). He observes in his latest

book that the legislation was a form of piracy of the public domain:

By insisting on the Constitution’s limits to copyright, obviously Eldred was not endorsing
piracy. Indeed, in an obvious sense, he was fighting against a kind of piracy - piracy of the
public domain. When Robert Frost wrote his work and when Walt Disney created Mickey
Mouse, the maximum copyright term was just fifty-six years. Because of interim changes,
Frost and Disney had already enjoved a seventy-five moncpoly for their work. They had
gotten the benefit of the bargain that the Constimition envisions: In exchange for a monopoly
protected for fifty-six years, they created new work, But now these entities were using their

power - expressed through the power of lobbyists' money - to get another twenty-year dollop

of monopoly. Eric Eldred was fighting a piracy that affects us all,"®

Lessig has sardonically observed of the copyright term extension brought about as a
result of the United States-Australia Free Trade Agreement: "The result: Australian
film and culture will be harder to spread and preserve; Hollywood will get richer, T
hope the voters in Australia are ok with that, because god knows, we Americans need
lots of help with our balance of trade debt".'™ This is one act of piracy that one does
not expect Michael Speck and the Music Industry Piracy Investigations to pay close
attention to.

Perhaps the final word should go to an academic from Washington University.

In Congressional hearings a decade ago in 1995, Peter Jaszi succinctly summarized

i Michael Geist. "Why We Must Stand Guard Over Copyright”, Terente Star, 20 October
2003; and Free Trade Agrecment of The Americas Negotiations, hitp://www.ftaa-alca. org/alca e.asp

e Michael Geist. "Why We Must Stand Guard Over Copyright”, Torento Star, 20 Oclober
2003; and Free Trade Apgreement of The Americas Negotiations, hitp://www _ftaa-alca.orp/alca e.asp

1ol Lawrence Lessig. Free Culture: How Big Media Uses Technology And Law To Lockdown
Culture And Control Creativity. New York: Penguin Books, 2004, p 220, http:/free-culture.org/

162 http:/iwww. lessig.org/blog/archives/001733.shiml
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the threat posed by the imminent Sonny Bono Copyright Term Extension Act 1998

(US):

A cynical observer might be forgiven the suspicion that it represents a down payment on
perpetual copyright on the instalment plan, thus raising obvious and substantial copstittional
issues. Nor does the legislation in its present form appear to satisfy the constitutional mandate
to promote science and the useful arts. But even if these constitutional concerns are put to one
side, the legislation, as it stands, cannot be justified within the framework of the sound
approach to evaluating copyright reform proposals, which have served Congress so well for

more than two centuries.'®

Similar sentiments could by expressed about the copyright term extension raised by

the United-States-Australia Free Trade Agreement.

The United States Trade Representative has announced its intention to push

further extensions of the copyright term in future negotiations with Australia:

In a major advance, Australia has agreed to extend its term of protection closer to that in the
[1.8.—to life of the guthor plus 70 years for most works. While industry sought to have the
term of protection for sound recordings and audiovisual works extended from 50 years from
publication to a term matching the 1,8, law’s 95 years, a compromise was struck at 70 years.
We urge that future agreements move that level to the full 95 years (Article 17.4.4)."™

Thus the copyright term extension is not a final upper limit set by the Australian

Governunent.  Rather, it is a provisional standard that will be open to further

negotiation in the future. Copyright law will be a moveable feast for the United States

industry in the years to come. To echo Peter Jaszi, the free trade agreement represents

a down payment on perpetual copyright on the instalment plan.

103

Peter Jaszi. "The Copyright Term FExtension Act of 1995: Testimony before the Senate

Committee on the Judiciary,” 104th U.S. Congress, st Session, 20 September, 1995,

103

Report of the Industry Functional Advisory Committee on Intellectual Property Rights for

Trade Policy Matters (IFAC-3). "The U.%5.-Australia Free Trade Agreement (FTA) The Intellectual
Property Provisions", 12 March 2004.
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APPENDIX ONE
COMPARISON OF COPYRIGHT DURATION:
UNITED STATES, EUROPEAN UNION, AND AUSTRALIA

Nature of Work and | Sonny Bong European Directive | Australia  After | Harmonized?
Author Copyright Term Term Free Trade
Extension Agreement
Natural persons | 70 PMA TOPMA 70 PMA Yes
»1977
Natural persons 70 PMA (after
<1978, works 1955)
published 1950-1963 | 28,67 70 PMA 50 PMA (before | No
1953)
Natutal persons
<1978, works
published 1964-1977 | 95 70 PMA TOPMA No
Natural persons | 95 (if still in remewal 70 PMA (after
<1978, works | term  on  10/27/98, 1955)
published <1950 effective date of the | 70PMA 30 PMA (before | No
) CTEA) 1955)
Joint Authors >1977 70 PMA (last | 70 PMA (last | 70 PMA Yes
surviving author} surviving author)
Joint Anthors <1978, 70 PMA (last { 70 PMA (after
works published surviving author) 1955)
1950-1942 28:67 56 PMA (before | No
1955)
Joint Authors <1978, 70 PMA {last | 70 PMA
works published surviving author)
1964.1977 95 No-
Joint Anthors <1978, | 95 (if still in renewal 70 PMA (after
works published | term  on  10/27/98, | 70 PMA (last | 1955)
<1950 effective date of the | surviving author) 50 PMA (before | No
CTEA) 1955)
Anonymous or | Lessor of 95 from [ 70 from time made [ 70 years from | No
Pseudonymous publication ar 120 | available to public (or | publication {or 70
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Anthors >1977

from creation

70 PMA if author's
name becomes known

within 707

PMA if author of
the WOrk is

generally known or

can be icdentified
by reasonable
inquiries)
10 Works made for hire | Lesser of 95 from |70 PMA (Y0 if | 70 years No
>1977 public:ition or 120} individual author not
from creation identified in released
version)
11 Works made for hire | 28;67 {1950-1963) 70 PMA (70 if | 70 PMA Mo
<1978 (same as 2, 3, | 95 (1964-1977) individual awther not
& 4 above) 95 (<1950) identified in released
version)
12 | Audiovisual  works | Lesser of 95 from | 70 PMA of principal | 70 PMA No
»[977, created as | publication or 120 director, screenplay
works made for hire | from creation author, dialogue
author, or composer
13 Audiovisual  works | 28;67 (1950-1963) 70 PMA of principal ; 70 PMA No
<1978, «created as | 95 (1964-1977) director,  screenplay
waitks made for hire 95  (<1950)if  in | author, dialogue
renewal term  on | awthor, or composer
10/27/98)
14 Film Producers Mo  rights  under | "Related rights” expire | 70 years  from | No
copyright unless | at sooner of 50 years | publication
authors or assignees | from first publication
of authors or first communication
to public
15 Broadcasting No rghts under | "Related rights” expire [ 70 years  from | No
Organizations copyright unless | 50 years after | publication
authors or assignees | transmission
of authors
16 Sound Recordings | 95 or 70 PMaA, | "Related rights” expire { 70 years from | No
=1977 depending on nature | 50 years from sconer j publication
of author of first publication or
first communication to
public
17 Sound  Recordings | 95 "Related rights” expire [ 70 years  from | No
1472-1977 50 years from sooner | publication
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of first publication or

first communication to

public
i8 Sound Recordings | State law until 2067 "Related rights" expire | 70 years from | No
<1972 50 years from sooner | publication
of first publication or | (Sound recordings
first communication to | recognised in
public 1968)
19 Unpublished works on | 25 from publication 0 No
which copyright has
expired
20 Unpublished  works | Greater of 70 PMA or | 70 PMA 70 from { Partially (harmonized
<1978 not previously | until 2003; if publication for relatively recent
copyrighted or in the | published before (or indefinite if [ works, not for older
public domain 2003, greater of 70 remains works)
PMA or until 2048 unpublished)
21 Moral Rights Visual Artists Rights | Germany 70 PMA No
Act 1990 (US) | (same as economic | {except for the
provides  protection | rights) moral right of
just for life of artist. integrity in relation
France to film which only
{perpetual} lasts  for  the
author's life-time)
22 Performers Lack of | 50 years from date of | 70 years after death | No
Rights comprehensive performance of the author
protection

PMA - Post-Mortem Auctoris (After the author’s death).

Adapted from Professor Dennis Karjala, the University of Arizona, (2002),
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