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Recommendation1

While acknowledgingthepracticaldifficultiesassociatedwith changingthebasis

of Australia’sextraditionarrangements,we do not favour thecontinuationofthe

default ‘no evidence’model in relationto requestsfor extraditionfrom

Australia.

We recommendthat theAttorney-Generalreferfor inquiry andreportby the

AustralianLaw ReformCommissionmattersrelatingto theappropriate

evidentiarystandardfor extraditionrequeststo Australia.Thetermsof

referencefor this inquiry shouldbesufficiently broadto allow the Commission

to consider:

• themeritsandconsequencesof adoptingthe‘recordof thecase’model
usedby Canada

• themeritsandconsequencesof adoptingthe‘probablecause’model
usedby theUnitedStatesof America

• otherapproachesto raisingthe evidentiarystandardfor extradition
requeststo Australia

• internationalpracticein relationto extraditionarrangements,including
theavailability of appropriatesafeguardsfor thosepersonssubjectto a
requestfor extradition,and

• theimpactof anychangeson Australia’sexistingandfuturenetworkof
extraditionarrangements.

Not accepted.

The evidentiarystandardunderwhichAustraliaconductsits extraditionrelationsis a
matterofpolicy, to bedeterminedtakinginto accountawide rangeofconsiderations
outsidethe legal sphere.Thesemattersarenot appropriateforreferenceto theALRC,
abody whosefocusis on reformofthe law.

The“no evidence”standardhasallowedAustraliato enterinto extraditionrelations
with 31 countrieson this basis. ManyofthesecountriesareEuropeanor Latin
Americancountrieswhich usethe“civil law” system. Becauseof differences
betweenthe“civil law” and“commonlaw” systems(which Australiaandmostofthe
Commonwealthuse),thesecountriesareeffectivelyunableto conductextradition



relationson anybasisotherthanthe“no evidence”standard.Thesecountriesremain
significantpartnersin internationalcriminaljusticearrangements.

This expansionofAustralia’sextraditionnetworkhasallowedAustraliato participate
moreeffectivelyin internationalefforts to combatseriousandtransnationalcrime. It
allowsAustraliato bringto justicepersonsaccusedofcommitting seriouscrimeswho
havefledAustralia. The Governmentcannotagreeto adoptan evidentiarystandard
for extraditionwhich wouldjeopardisethis achievement.

Recommendation2

We recommendthat theAustralianLaw ReformCommissioninquiry

recommendedabovealsoexamine:
• theextentof thecourt’s role in consideringextraditionrequests,

specifically:
- m scrutinisingtheevidencepresentedin supportof anextradition
request
- in consideringobjectionsto extradition
- in consideringevidencethat maybeled by personswhose
extraditionis sought,and
- m determiningwhetherapersonis anextraditableperson.

• whetherthecurrentpresumptionagainstbail unlesstherearespecial
circumstancesshouldbe modifiedin light oftheonerousconsequences
to personswho might be consideredto beat low risk of absconding

• whetherthethresholdfor extraditableoffencesshouldbe increased,
and

• who shouldpaythecostsof returnto Australiaof a personwho has
beensurrenderedto a foreigncountryto facetrial.

Noted.

The Governmentdoesnot accepttherecommendationto refertheappropnate
evidentiarystandardfor extraditionto theALRC. TheGovernmentdoesnot consider
that themattersidentifiedby theCommitteein recommendation2 warrantreference
to theALRC for inquiry in theirownright.

The Governmentdoesrecognisethat someoftheissuesidentifiedby theCommittee
in thisrecommendationshouldbe investigatedandconsideredfurther. The
Governmentis gratefulto theCommitteefor identifyingtheseissues.The
Governmentwill reviewtheExtraditionAct1988andAustralia’sextraditionpractice
andwill includethesepointsin thisreview.
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