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Resolution of Appointment

TheResolutionof Appointmentof theJointStandingCommitteeon Treaties
allowsit to inquireinto andreporton:

a) mattersarisingfrom treatiesandrelatedNationalinterestAnalysisand
proposedtreatyactionspresentedor deemedto bepresentedto the

Parliament,

b) anyquestionrelatingto a treatyor otherinternationalinstrument,whether
or notnegotiatedto completion,referredto thecommitteeby:

(i) eitherHouseof theParliament,or:

(ii) a Minister; and

c) suchothermattersasmaybereferredto theCommitteeby theMinister for

ForeignAffairs andonsuchconditionsastheministermayprescribe.
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TheCommitteesupportstheproposedAgreementwith Croatia on Social
Securityandrecommendsthatbinding treatyactionbetaken.

Protocol on pollution incidents by hazardous and noxious substances

Recommendation 2

The CommitteesupportstheProtocolon Preparedness,Responseand Co-
operationto Pollution IncidentsbyHazardousandNoxiousSubstances2000
andrecommendsthat binding treatyactionbetaken.

Agreement with Belgium on the Gainful Employment of Certain Dependants of

Diplomatic and Consular Personnel
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Agreement with Belgium on ‘working holiday’ arrangements

Recommendation 4
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Introduction

Purpose of Report

1.1 This reportcontainsadviceto Parliamenton thereviewby theJoint
StandingCommitteeonTreatiesof a seriesof proposedtreatyactions

tabledon17 and24 June2003,and12 August2003specifically:

17 June 2003

• AgreementbetweenAustraliaand theRepublicofCroatia on Social
Security,doneat Zagrebon 13 May20031

24 June 2003

• Protocolon Preparedness,Responseand Co-operationto Pollution
IncidentsbyHazardousandNoxiousSubstances2000,doneat London,

15 March 20002

12 August 2003

• AgreementbetweenAustraliaand theKingdomofBelgiumon the
GainfulEmploymentofCertainDependantsofDiplomatic andConsular

Personnel,doneat Sydneyon 19 November2002;

See SenateJournal,17June2003,p. 1860andHouseofRepresentativesVotesandProceedings,
17June2003,p. 962.

2 SeeSenateJournal,24June2003,p. 1937andHouseofRepresentativesVotesandProceedings,
24June2003,p. 1008.
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• AgreementbetweentheGovernmentofAustraliaand the Governmentof

theKingdomofBelgiumon “Working Holiday” Arrangements,doneat
Canberraon 20November2002;and

• Protocol, doneat Sydneyon 30 June2003, concerningtheBougainville
TransitionTeammadepursuantto theAgreement,doneat Port Moresby

on 5 December1997, betweenAustralia,PapuaNewGuinea,Fiji, New
Zealandand VanuatuconcerningtheNeutral TruceMonitoringGroup
for Bougainville,asamendedby theProtocol, doneat Port Moresbyon
29 April 1998.~

Briefing documents

1.2 Theadvicein thisreportrefersto NationalInterestAnalyses(NIAs)

preparedfor theseproposedtreatyactions.Copiesof theNIAs are
availablefrom theCommittee’swebsiteat
http:/ /www.aph.gov.au/house!committee/jsct/index.htmor may
beobtainedfrom theCommitteeSecretariat.Thesedocumentswere
preparedby theGovernmentagency(or agencies)responsiblefor the
administrationof Australia’sresponsibilitiesundereachtreaty.

1.3 Copiesof treatyactionsandNIAs canalsobeobtainedfrom the

AustralianTreatiesLibrarymaintainedontheinternetby the
Departmentof ForeignAffairs andTrade(DFAT). TheAustralian
TreatiesLibrary is accessiblethroughtheCommittee’swebsiteor
directly athttp:/ /www.austlii.edu.au/au/other/ dfat.

Conduct of the Committee’s review

1.4 TheCommittee’sreviewof thetreatyactionscanvassedin this report
wasadvertisedin thenationalpressandontheCommittee’swebsite.4

In addition,lettersinviting commentweresentto all StatePremiers
andChiefMinistersandto individualswho haveexpressedan
interestin beingkeptinformedof proposedtreatyactionssuchas
these.A list of submissionsandtheir authorsis at AppendixA.

3 SeeSenateJournal, 12August2003,p.2089andHouseofRepresentativesVotesand
Proceedings,12August2003,p. 1064.

4 TheCommittee’sreviewof theproposedtreatyactionswasadvertisedin TheAustralian
on 20August2003.Membersof the public wereadvisedon how to obtainrelevant
informationand invited to submittheir views to theCommittee.
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1.5 TheCommitteealsotook evidenceat a public hearingheldon
18 August2003.A list of witnesseswho gaveevidenceat thepublic
hearingis atAppendix B. A transcriptof evidencefrom thepublic
hearingcanbeobtainedfrom theCommitteeSecretariator accessed
throughtheCommittee’sinternetsiteat
http:/ /www.aph.gov.au/house/committee/jsct/index/htm.





Social Security Agreement with Croatia

Introduction

2.1 TheAgreementbetweenAustraliaand Croatiaon SocialSecuritywas

tabledin Parliamenton17June2003.The Committee,in its previous
report,notedthatexaminationof theproposedtreatyactionwas

delayedattherequestof theDepartmentof Family andCommunity
Services.1In Report53, threeothersocialsecurityagreementswere
examined,addingto theextensivecoveragegivenby theCommittee
to previousagreementsof thistype.

2.2 TheCommitteeunderstandsthat theAgreementwith Croatiais
similar in termsto otheragreementsof this nature.Giventherecent
examinationof threetreatiesof its kind in theCommittee’sprevious
report,observationswill bekeptto aminimum.

Background

2.3 Australiacurrentlyhas16 similaragreementswith othercountries.A
list of thesecountrieswasprovidedto theCommitteeby the
Departmentof ForeignAffairs (DFAT), asanannexureto documents
tabledon 17June2003.

I SeeReport53: Treatiestabledin MayandJune2003,ChapterThree,pp. 15-34.
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Features of the Agreement

2.4 As with otheragreementsof this type,this Agreementis designedto
helpovercomerestrictionsin Croatianlegislationpreventingthe

paymentof pensionsinto Australia.For Australia,theAgreement
coversagepensions,disabilitysupportpensionsfor peoplewho are
severelydisabled,andadditionalchild amountsif thepensionerhas
dependentchildrenandis outsideAustralia.ForCroatia,the
Agreementcoversold-agepensions,disability pensionsand

survivor’spensions.2

2.5 TheDepartmentof Family andCommunityServicesestimatesthat
over300 peopleresidingin AustraliaandCroatiawill benefitby
beingableto claimpaymentsto which theycurrentlydonothave
access.3

Portability of benefits
2.6 TheNIA advisesthattheAgreementprovidesfor enhancedaccessto

certainsocialsecuritybenefitsin AustraliaandCroatiaandgreater
portability of benefitsbetweenthosecountries.‘Portability’ essentially
allowsfor thepaymentof a benefitfrom onecountryinto another
country.TheCommitteeunderstandsthat ‘this is anunderlying
principle of Australia’sbilateralagreementson socialsecuritywhere
theresponsibilityfor providingbenefitsis shared.’4

Double coverage provisions
2.7 TheCommitteenotesthat, like othertreatiesit hasexamined,this

Agreementcontains‘doublecoverage’provisions.Thebasicaimof
thoseprovisions,accordingto Mr Nigel Murray of theDepartmentof
theTreasury,is:

Whereanemployeeis sentfrom onecountryto work
temporarilyin theothercountry,ratherthanhavingto pay

twiceunderbothcountries’superannuationsystems- asis
currently the case- theyonly haveto payundertheircurrent
homecountry’ssystem.5

2 NIA, para.11.

3 NIA, para.10.

4 NIA, para.5.

5 Mr Nigel Murray, TranscriptofEvidence,18 August2003,p. 28.A ‘homecountry’ is the
countryfrom which apersonis sent.
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Costs

2.8 Accordingto theNIA, administeredoutlaysareexpectedto increase

by A$2.03million over theforwardestimatesperiodto 30 June2006.
TheCommitteeunderstandsthat:

TheDepartmentof Family andCommunityServicesand

CentrelinkDepartmentalcostsof A$4.252million overthe
sameperiodrepresentthecostof implementingthis

AgreementandtheAgreementwith Slovenia... aswellasthe
Agreementswith SwitzerlandandNorwaywhichareunder
negotiation.Thiscostincludesthedevelopmentof new
computersystems,administrativeprocesses,formsandstaff

training.6

Consultation

2.9 TheCommitteenotesthat accordingto theannexuretabledwith the
treaty,awide rangeof organisationswasconsultedwith regardto
this treaty.TheCommitteewassomewhatconcerned,however,with
theinaccuraciescontainedin informationpresentedby the
Departmentof Family andCommunityServices,includingasto the
range,numberandotherdetailsof theconsultationswhich took place
regardingthis Agreement7.

Recommendation

Recommendation I

TheCommittee supports the proposedAgreementwith Croatiaon Social
Securityand recommendsthat binding treaty action be taken.

6 NIA, para.34.
7 SeeTranscriptof Evidence,18 August2003,pp. 29-30.





Protocol on pollution incidents by
hazardous and noxious substances

Introduction

3.1 Thepurposeof the Protocolon Preparedness,ResponseandCo-operation
to Pollution IncidentsbyHazardousandNoxiousSubstances2000,doneat
London,15 March2000(theProtocol),is to providefor a global
frameworkfor internationalco-operationandplanningin combating

majorincidentsor threatsof marinepollution by hazardousand
noxioussubstancesotherthanoil.1 TheProtocolalsoensuresthat
Partieshavein placemeasuresfor dealingwith suchpollution
incidents.

3.2 TheProtocolis a protocolto, andfollows theprinciplesof, the
International Conventionon Oil PollutionPreparedness,Responseand Co-
Operation,1990 (theOPRCConvention),which enteredinto force

internationallyandfor Australiaon13 May 1995.2TheOPRC
Conventionprovidesa frameworkfor assistanceandplanningfor
incidentsinvolving oil.3

3.3 TheProtocolto theOPRCConventionextendstheco-operationand
planningobligationsfor oil pollution incidentsto pollution incidents
involving otherhazardousandnoxioussubstances(HNS).

I NationalInterestAnalysis (NIA), para.4.

2 NIA, para.2.

3 NIA, para.5.
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Background

3.4 Australiaimplementedmanyof theprovisionsof theOPRC
ConventionthroughtheNationalPlanto CombatPollution of theSea
by Oil andOtherNoxiousandHazardousSubstances.4TheNational
Planprovidesa nationalintegratedGovernmentandindustry
organisationalframeworkenablingeffectiveresponseto marine
pollution incidents.5

3.5 Mr PaulNelsonfrom theAustralianMaritime SafetyAuthority
(AMSA) advisedtheCommitteethat Australiarecognisedtheneed
for a contingencyplanto dealwith chemicalspills in 1988,but it was
not until ‘around1995-96that wehad apropernationalchemicalspill
contingencyplanin place’.6TheNationalMarineChemicalSpill
ContingencyPlan(CHEMPLAN) formspartof the NationalPlan,
originatingbeforeandseparatefrom theProtocol.7CHEMPLAN
outlineshow thecombinedresourcesof Governmentsandindustries
maybeactivatedto respondto a threatof HNS pollution.8

CHEMPLAN alsoprescribesproceduresandprovidesinformation
requiredto implementthechemicalspill responseprovisionsof the
NationalPlanandStateandTerritory contingencyplans.9

3.6 AMSA statedin its submissionthat Australiarecentlycompleteda
majorrevisionandupdatingof CHEMPLAN, andthatopportunity
was taken to ensureit implementedthekey obligationsof the
Protocol.1°AMSA managesboth theNationalPlanand

CHEMPLAN.11

4 NIA, para.6.
5 AustralianMaritime SafetyAuthority (AMSA), Australia’s NationalPlan to Combat

Pollution ofthe Seaby Oil andOtherNoxiousandHazardousSubstancesFact Sheet,p. 1.

6 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 23.

7 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 23.

8 AMSA, NationalMarine ChemicalSpill ContingencyPlan (CHEMPLAN),p. 1.

9 AMSA, NationalMarine ChemicalSpill ContingencyPlan (CHEMPLAN),p. 1.

10 AMSA, Submission6, p. 1.

II For furtherinformation on theNationalPlanandCHEMPLAN see
http://www.amsa.gov.au/me/natplan/natplanl.htm.
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Benefits of the proposed treaty action

3.7 TheNIA contendsthat accessionto theProtocolwould strengthen
Australia’sexistingresponsearrangementsunderCHEMPLAN by
giving Australiaaccessto internationalassistancein theeventof a
major incident oncetheProtocolentersinto force.12Mr Nelson
explainedthat:

This protocolprovidesimportantsupportfor ournational

arrangementsand,if you like, turns it into effectivelyan

internationalcontingencyplanratherthanjustanational

contingencyplan.13

3.8 TheNIA further advisesthat in accedingto theProtocolAustralia
would berequiredto co-operatein thepromotionandexchangeof
researchanddevelopmentprograms,providetechnicalassistanceand
work towardsconcludingbilateralandmultilateral agreementsfor
preparednessandresponseto pollution incidents.14

3.9 TheProtocolalsoauthorisestheInternationalMaritime Organization
(IMO) to undertakearangeof functionsandactivitiesin relationto
HNS incidents.15Mr RobertAichinfrom theDepartmentof Transport
andRegionalServicesidentified this asanimportantreasonfor
Australiato becomea Partyto theProtocol,because:

it imposesobligationson theInternationalMaritime
Organisationto developaninternationalapproachto

chemicalspill response.Thatinternationalapproachincludes
IMO beingrequiredto developinternationalguidelinesand

providetechnicalassistanceto states.16

3.10 TheNIA identifies Australia’s accessionto theProtocolasimportant

becauseof a ‘relianceontheinternationalmaritimeindustry to
underpinour internationaltrade’,andthat it would enhancethe
protectionof Australia’smarineenvironmentfrom all typesof ship
sourcedpollution.17

12 NIA, paras2and6.
13 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 23.
14 NlApara.11.
15 NIA, para.7.
16 Mr RobertAichin, TranscriptofEvidence,18 August2003,p. 22.
17 NIA, para.8.



12 REPORT54: TREATIES TABLED IN JUNEAND AUGUST 2003

Features of the Protocol

3.11 TheobligationsundertheProtocolhave‘generallyalreadybeenmet
by existingAustralianlegislationandpolicies’.18

3.12 Mr Alchin mentionedthreesignificantobligationsthatAustralia
alreadyimplements.First, Partiesto theProtocolwill berequiredto
establishmeasuresfor dealingwith HNS pollution incidents,either
nationally or in co-operationwith othercountries.As mentionedin
paragraph3.6, CHEMPLAN alreadymeetsthis obligation.Secondly,
undertheProtocol,shipsarerequiredto carrya shipboardpollution
emergencyplanto dealwith HNS pollution incidents.This obligation
is alreadyimplemented,asthereis asimilar obligation in another

IMO conventionthat Australia is aPartyto, namely,theInternational
Conventionfor thePreventionofPollutionfrom Ships(MARPOL 73/78),
which is themain internationalconventioncoveringpreventionof
pollution of themarineenvironmentby shipsfrom operationalor
accidentalcauses.19Lastly,seaportsandHNS handlingfacilities are
requiredto havepollution incidentemergencyplansin place.These
obligationsareimplementedthroughvariousCommonwealth,State
andlocal council regulationsandvary acrossjurisdictions.20

Mr Alchin advisedtheCommitteethat:

Thenationalinterestanalysisdoesnot includeadetailed

analysisandlisting of all applicablerulesandregulations
relatingto thisissue.To do so,wethought,would havebeen

aconsiderableundertaking,andwe did not think it was

really necessary.But thereis, asindicatedin thenational

interestanalysis,acomprehensive— and,somemightsay,
overlapping—arrayof rulesandregulationsdealingwith this

issuein boththe specificandmoregeneralsenses.21

3.13 TheNIA statesthatthe Protocol‘doesnot apply to warships,naval

auxiliary or othershipsusedonly on governmentnon-commercial

service’.22 However,Partiesareobligedto ensurethatthesevessels

actconsistentlywith theProtocol,without interfering with the

operationsor operationalcapabilitiesof thesevessels.23

18 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 21.
19 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 22.
20 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 22.
21 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 22.
22 NIA, para.9.
23 NIA, para.9.
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Costs

3.14 TheNIA statesthat,asAustralia’sobligationsundertheProtocolare
currentlymetby existinglegislationandpolicies,therewould beno
significantcostsassociatedwith Australia’saccessionto the
Protocol.24

3.15 However,theQueenslandGovernmentdisputedtheclaim that there
will beno additionalcostsassociatedwith Australia’saccessionto the
Protocol,andcontendsthattheimplementationof theProtocol:

will involveadditionaladministrativecostsassociatedwith

Stateofficers’ involvementin thejoint planningforum,
trainingcostsassociatedwith conductingexercisesandcosts
of thepurchaseandmaintenanceof responseequipment.25

3.16 TheQueenslandGovernmentarguedthattheCommonwealthis
relying ontheNationalPlanandCHEMPLAN to providethebasisfor
implementingtheProtocol,andthat:

While this intergovernmentalagreementsetsoutrolesand
responsibilitiesandrespectivefundingobligationsof the

CommonwealthandState/Territoryin regardto theNational
Plan,theProtocolis expectedto addsignificantnewcostsfor
preparingfor noxiousandhazardoussubstancesotherthan
oil.26

3.17 TheQueenslandGovernmentsuggestedthat afull costassessmentof
theimplementationof theProtocolbeundertakenby the
Commonwealthprior to accession.27

3.18 Mr PaulNelsonaddressedtheCommittee’sconcernsregardingthe
likely costsassociatedwith thetreatyaction,advisingthat theonly

costsincurredto datehavebeenin theareaof trainingmaritime,port
andAMSA personnel.HenotedthatasmostHNS companiesand
handlingfacilities alreadyhavethenecessaryequipmentto handle
pollution incidents,therearenosignificantor additionalcosts.28

3.19 Accordingto theNIA, oncetheProtocolis in forcetherewould be
someminor administrativecostsfor AMSA, resultingfrom ships’

24 NIA, para.20, andMr PaulNelson,TranscriptofEvidence,18 August2003,p. 24.
25 QueenslandGovernment,Submission,p. 1.
26 QueenslandGovernment,Submission,p. 1.
27 QueenslandGovernment,Submission,p. 1.
28 Mr PaulNelson,TranscriptofEvidence,18 August2003, p. 24.
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emergencyplansrequiringexaminationby marinesurveyorswhen
conductingshipboardinspections(undertheportStatecontrol
program)to ensurethattheshipscarrycurrentplans.29

Levy on commercial ships
3.20 The NIA statesthata reviewof arrangementsunderCHEMPLAN

identifiedtheneedfor additionalresourcesto beallocatedto training
in chemicalspill responsetechniques.3°Subsequently:

someadditionalcostshave... beenincurredin this area,and
havebeenmetundertheNationalPlanfunding

arrangements,derivedfromalevy oncommercialships
visiting Australianports.31

3.21 TheGovernmentof WesternAustraliastatesthatwhentheProtocolis
in force,therewill bepossiblecostimplicationsfor shipping,seaports
andHNShandlingfacilities, which mayrequirean increasein the
levy oncommercialships.32TheWA Governmentbelievesthatthis
maycreatean inadequatesituationwherebyvesselsthat arecarrying
oil asfuel or cargo,andno otherHNS, will berequiredto paya
higherlevy. TheWA Governmentsuggeststhatconsiderationbe
givento themannerin which theexistinglevy might besplitto
accommodatevesselscarryingHNS in additionto oil andthose
vesselsonly carryingoil.33

Costs for ship operators
3.22 TheNIA statesthatthecostto ship operatorsof implementinganon-

boardemergencyplanfor HNS pollution incidentsis expectedto be
comparableto thecurrentcostsof implementingOil Pollution
EmergencyPlans,in therangeof US$3-5,000pervessel,andaround
US$500everytime it is updated.34However,aspreviouslymentioned,
this is alreadyimplementedunderMARPOL 73/78.

29 NIA, para.21.
30 NIA, para.20.
31 NIA, para.20.
32 Governmentof WesternAustralia,Submission,p. 1.
33 Governmentof WesternAustralia,Submission,p. 1.
34 NIA, para.22 andMr PaulNelson,TranscriptofEvidence,18 August2003, p. 24.
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3.23 TheCommitteenotedthat,whenoperatingwithin theframeworkfor
reimbursingcostsof providingassistanceto a pollution incident,
considerationwill be givento theneedsof developingcountries.35

Insurance
3.24 TheCommitteenotedthatundertheAnnexto theProtocolreasonable

financialobligationscouldbeplacedon Australiain thecaseof a
pollution incident.Recognisingthat thefinancingof costsof
managinga HNS pollution incidentplays alargepartin theprocess,
theCommitteewas interestedin theextentto which shipsareinsured
againstsuchpollution incidentsandwhetherthelevel of insuranceis
effective.

3.25 In addressingtheCommittee’sconcerns,Mr PaulNelsonnotedthat in

1996, theIMO adoptedthe InternationalConventionon Liability and
Compensationfor Damagein Connectionwith theCarriage ofHazardous
andNoxiousSubstancesby Sea(HNSConvention)whichprovidesfor
compensationwith a liability regimefor incidentsinvolving HNS.36

This Convention,however,is notyetin forceinternationallyasonly
threePartiesout of therequired12 (four ofwhichwith no lessthan
2 million unitsof grosstonnage)arepartyto ~ Mr Nelsonadvised
thatuntil theHNSConventioncomesinto force Australiareliesona
ship’sinsuranceto coverpollution incidents.

3.26 Mr NelsoninformedtheCommitteethataroundApril 2001,a
requirementfor all shipsvisiting Australianportsto prove thatthey
hadprotectionandindemnityinsurancewasestablished.38He
explainedthatthisinsurancecoversa sizeableamountfor thedamage
shipsmight cause,whetherit is oil pollution, chemicalpollution or
anyothersort of impacttheymight have.39Mr Nelsonnotedthat
beforearrival in anAustralianport, shipsarerequiredto reportto the
CustomsService‘on all sortsof issues’and,accordingto Mr Nelson,
onequestiontheyareaskedis, ‘Do you haveinsurancecoverage?’.40

35 NIA, para.23 andAnnexto theProtocol.
36 SeetheInternationalMaritimeOrganizationwebsiteat: www.imo.org./home.asp
37 InternationalMaritime Organization,SummaryStatusof Conventionsasat30 June2003,

http://www.imo.org/Conventions/mainframe.asp?topic_id=247

38 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 24.
39 Mr PaulNelson,TranscriptofEvidence,18 August2003,pp. 24-5.

40 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 25.
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Entry into force

3.27 TheProtocolwill enterinto force12 monthsafterthedateon whicha
minimumof 15 Stateshaveeithersignedorhavedeposited
instrumentsof ratification,acceptance,approvalor accession.
Mr Alchin informedtheCommitteethat asof 18 August2003,six
countrieswereparty to theProtocol,(namelyEcuador,Greece,Malta,
Netherlands,SwedenandUruguay),andthattheprocessis:

proceedingat asatisfactoryratein termsof otherIMO
conventionswhichhavealreadyenteredinto force.The
wheelstendto movereasonablyslowly, butwearesatisfied
with theprogress.41

3.28 TheCommitteeexpressedconcernthatsincetheinceptionof the
Protocolin 2000only six outof therequired15 countrieshadbecome
partyto it. Mr Aichin advisedtheCommitteethat:

If wehavealook at thehistoryof enteringinto forceof
treatiesnegotiatedby the InternationalMaritime

Organizationwe seethattheydo tendto takesometimefor

memberstatesto putin legislationandpassthroughthe
necessaryprocesses.42

3.29 TheCommitteewasfurtherconcernedabouthow thiswould affect

Australia.Mr Alchin explainedthat it primarily impactson Australia:

by beingableto ensurethatwehavethis international
cooperationoncetheconventionentersinto force.By
Australiabecomingaparty,we areassistingtowardsits

enteringintoforce.Hopefullywemighthastenit along.43

3.30 TheNIA indicatesthatrecenthighprofile pollution incidentsin
Europeanwatershaveresultedin increasedactivity globally towards
theadoptionof theProtocol,andit is expectedthat theProtocolwill
enterinto force in 2005.~~Accordingto Mr Nelson,all memberstates
of theEuropeanUnion (EU) supporttheProtocol,andif theycamein,
‘with theSouthAmericanandothercountries,thatwould certainly
bring it into force.’45

41 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 22.

42 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 22.
43 Mr RobertAlchin, TranscriptofEvidence,18 August2003,p. 23.

44 NIA, para.3.

45 Mr PaulNelson,TranscriptofEvidence,18 August2003,p. 23.
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3.31 Mr Nelsonidentified theEuropeancountriesandJapanasvery large
chemicalimportersandexporters.46HenotedthatJapanis a party to
theOPRCConvention,however,it hadnot indicatedthatit would not
signtheProtocol.47

3.32 TheCommitteewasalsointerestedin theintentionsof othernations

in theregionto signtheProtocol.Mr Nelsonadvised:

New Zealandis apartyto theoriginalconvention.I amsure
thattheywill signthis— althoughI donothaveany specific

information—becausetheydohaveaverysimilar chemical
spill responsearrangementto us.I think AustraliaandNew

Zealandwould probablybe thetwo in our regionthatwould

signsoon... I do nothaveanyinformationaboutwho else
might signin our region.48

Conclusion and recommendation

3.33 TheCommitteebelievesthat thisProtocolwould strengthen
Australia’sexistingresponsearrangementsto a HNSpollution
incident.In particular,it would benefitCHEMPLAN by giving
Australiaaccessto internationalassistancein theeventof a major
incidentoncetheProtocolentersinto force.

Recommendation 2

The Committee supports the Protocolon Preparedness,Responseand
Co-operationto PollutionIncidentsbyHazardousandNoxious
Substances2000and recommendsthat binding treaty action be taken.

46 PaulNelson,TranscriptofEvidence,18 August2003,p. 26.

47 PaulNelson,TranscriptofEvidence,18 August2003,p. 26.

48 PaulNelson,TranscriptofEvidence,18 August2003,p. 26.





Agreement with Belgium on the Gainful
Employment of Certain Dependants of
Diplomatic and Consular Personnel

Introduction

4.1 Thepurposeof theAgreementbetweenAustraliaandtheKingdomof

Belgiumon theGainful EmploymentofCertainDependantsofDiplomatic
and ConsularPersonnelis to enablethespouseandcertainotherfamily
membersof AustralianandBelgiandiplomaticandconsularofficials
to undertakepaidemploymentfor thedurationof theofficer’s
assignmentin theothercountry.Thearrangementwill applyto
dependantsof employeesat theAustralianEmbassyin Brussels,the
BelgianEmbassyin CanberraandtheBelgianConsulate-Generalin
Sydney.1

Background

4.2 TheNIA statesthatthelackof opportunityfor spousesandfamily
membersof Australiandiplomaticandconsularofficials to engagein
paidwork is a disincentivefor officersto servein particular
countries.2TheDepartmentof ForeignAffairs andTrade(DFAT)

I Mr PaulSmith, TranscriptofEvidence,Monday18 August2003,pp. 1-2.
2 NationalInterestAnalysis (NIA), para.8.
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suggeststhat suchdisincentivesshouldbelimited wherepossibleto
enabletheAustralianGovernmentto havethebestpossible

representationoverseas,andto assistits employeesto balancetheir
work andfamily responsibilities.3TheCommitteewasadvisedthat:

Dual-incomefamiliesarenowanacceptedpartof Australian
life andmanyspouseshaveestablishedcareers.Moreover,
thefinancialcommitmentsfacingfamiliestodayoftenmakeit

unattractivefor a spouseto ceaseworkingin orderto

accompanyhisorherpartneronanoverseasposting.4

4.3 TheCommitteeunderstandsthat theexistenceof anemployment
agreementcanhavea significantimpact,andwasinterestedto hear
that:

It canmakequite adifferenceto thewillingnessof peopleto

go overseasif theyknow thattheirspousecanwork in a
particularplace.Sometimespeoplewill look for assignments
in countrieswheretheyknow abilateralagreementexists.5

4.4 TheCommitteeunderstandsthat,in orderto encourageotherstatesto
provideemploymentopportunitiesfor dependantsof Australian
officials overseas,Australiaoffersreciprocalopportunitiesfor
overseasofficials basedhere.Australiacurrentlyhasfive Agreements
and21 Arrangementsrelatingto bilateralemployment.6The
Committeewasadvisedthat negotiationshavebegunfor similar
agreementsor arrangementswith another13 countries.7

Treaty or agreement?

4.5 TheNIA statesthat it is usualfor bilateralemploymentinstrumentsto
be in theform of arrangementsor memorandaof understanding,both
of whichareinstrumentsof lessthantreatystatus.Mr Smithadvised
that this is generallypreferred,but thata ‘numberof countries,
however,including Belgium,requirethat thearrangementbeof treaty
status’.8TheCommitteeunderstandsthatthis is dueto legal

3 NIA, para.8.
4 Mr PaulSmith,TranscriptofEvidence,Monday18 August2003,p. 2.

5 Mr PaulSmith,TranscriptofEvidence,Monday18 August2003,p. 5.
6 NIA, para.10.
7 NIA, para.10.
8 Mr PaulSmith,TranscriptofEvidence,Monday18 August2003,p. 2.
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requirementsin Belgium; that ‘they needratification by their

parliamentof agreementsthatcoverthis sort of subject’.9

4.6 The CommitteewasadvisedthatAustraliadoesnot requiresuch
arrangementsto beof treatystatusbecauseexistingmigration

regulationsalreadyallow for dependantsof diplomatic andconsular

officials in Australia to undertakepaidwork.1°

4.7 TheCommitteewas advisedthat theAgreementwith Belgium:

reflectedanunusuallyhighlevelof mutualunderstandingon
key issuesandthe Belgiansmovedwith greatspeedto ensure

thatit wasreadyfor signatureduringtheirCrownPrince’s

visit to AustralialastNovember.11

Elements of the Treaty

4.8 TheCommitteeunderstandsthatthis Agreementwasdeveloped
accordingto thestandardtextusedfor similar agreementsandthat
‘the Agreementfollows closelythattext’.12Mr Smithmentionedtwo

pointsof interestin theconcludingremarksof his openingstatement
to theComnilttee:thecoverageof domesticstaff (discussedbelowat
paragraph4.12)andtheability of theMinisterfor ForeignAffairs to
waive immunity if a dependantwasin breachof local laws(discussed
atparagraph4.10).

Professional qualifications
4.9 TheNIA statesthat while spousesandotherfamily membersarenot

restrictedin the typeof employmenttheymayseekto undertake,they

arenot exemptfrom anylegalor otherrequirementsrelatingto
professionalorotherqualificationsthat theindividual candidatemust

demonstrate:13

9 NIA, para.9, andMr Alan Fewster,TranscriptofEvidence,Monday18 August2003,p. 3.

10 Mr SridharAyyalaraju,TranscriptofEvidence,Monday18 August2003,p. 3.
II Mr PaulSmith, TranscriptofEvidence,Monday18 August2003,p. 2.
12 Mr PaulSmith, TranscriptofEvidence,Monday18 August2003,p. 2.
13 NIA, para.13.
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It would bevery unlikely thata dependantwould getwork in
a hostcountryif theydidnothavetheappropriate
qualificationsaccordingto thatcountry’slaws.14

Impact on diplomatic immunity
4.10 TheCommitteewasadvisedthat a Belgianproposalwhich would, in

effect,haveremovedtheprerogativeof theAustralianMinister for
ForeignAffairs to waive immunity shoulda dependantworking

undertheAgreement‘find themselvesin troubleunderlocal laws’
wasnot agreedto.15

Coverage

4.11 TheNIA statesthat theAgreementwill apply to thespousesand
certainotherdependantsof a small numberof officials in each

country.16It is estimatedthatfive or six BelgianEmbassystaff in
Australiamaybeaffectedby theAgreementandapproximately
12 Australiansin Belgium.17TheAustralianEmbassyin Belgiumalso
hasresponsibilityfor Luxembourg,aswell as:

Australia’srelationshipwith theEuropeanUnion, NATO, the
Councilof Europe,theEuropeanEnvironmentAgencyand
theWorld CustomsOrganization.18

4.12 TheCommitteeunderstandsthattheAgreementdoesnot extendto
serviceor domesticstaff.19

Costs and implementation

4.13 TheCommitteewasadvisedthatno directcostsareenvisagedfor the
AustralianGovernmentandnonewlegislationis required.TheNIA
statesthat ‘thevisasof spousesandotherfamily membersof foreign

14 Mr PaulSmith,TranscriptofEvidence,Monday18 August2003,p. 5.
15 Mr PaulSmith, TranscriptofEvidence,Monday18 August2003,p. 2.
16 NIA, para.18.

17 Mr PaulSmith, TranscriptofEvidence,Monday18 August2003,p. 5, and
Ms MargaretAdamson,TranscriptofEvidence,18 August2003, p. 4.

18 Ms MargaretAdamson,TranscriptofEvidence,18 August2003, p. 4.
19 Mr PaulSmith, TranscriptofEvidence,18 August2003, p. 2.
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officials in Australiaallow themto work subjectto thepermissionof
theDepartmentof ForeignAffairs andTrade’.2°

Consultation

4.14 Accordingto theNIA andevidencereceivedata publichearingon
18 August2003,StatesandTerritorieswereadvisedof thetreaty
actionthroughtheCommonwealth-StateStandingCommitteeon
Treaties.TheCommitteeunderstandsthat,to date,norequestsfor
further informationhavebeenreceived.

4.15 TheCommitteeis satisfiedthatadequateconsultationhasbeen
conductedandthat no adversereactionhasbeenreceived.

Recommendation

Recommendation 3

The Committee supportstheAgreementbetweenAustraliaandthe
KingdomofBelgiumon theGainfulEmploymentofCertainDependants
ofDiplomaticandConsularPersonneland recommendsthat binding
treaty action be taken.

20 NIA, para.17.





Agreement with Belgium on ‘working
holiday’ arrangements

Introduction

5.1 Thepurposeof theAgreementbetweentheGovernmentofAustraliaand
theGovernmentoftheKingdomofBelgiumon ‘WorkingHoliday’
Arrangementsis to allow AustralianandBelgiannationalsbetween
18 and30 yearsof ageto stayin theterritory of theothercountryfor

up to 12 monthsandundertakesalariedwork duringthat time,
accordingto certainconditions.

Background

5.2 TheCommitteewas advisedthat AustraliahasWorking Holiday
Maker (WHM) arrangementswith 14 countriesandis currently

negotiatingsimilar arrangementswith another12 countries.1The

Committeenotesthereferenceby Mr Phillip Thurbonto the
1997recommendationof theJointStandingCommitteeon Migration2

thattheAustralianGovernment:

I NationalInterestAnalysis(NIA), para.9.
2 Reportof theJointStandingCommitteeonMigration,WorkingHolidayMakers:More Than

Tourists,August1997[recommendation16].
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activelypursuenew reciprocalworkingholiday

arrangementswith othercountries,takinginto accountthe

natureof Australia’srelationshipwith thecountry,including

currentandpotentialcultural, social,tradingandtourism
links, theextentto whichyoungAustralianswill have

reciprocalopportunitiesto benefitfrom aworkingholidayin

therelevantcountry,theoverstayratein Australiaof visitors

from thatparticularcountryandthe likely impactwhichan

agreementwith thatcountrywill haveon programnumbers.3

5.3 TheCommitteeunderstandsthat,for mostcountrieswith which
negotiationson similar agreementsareunderway,it is unlikely thata
treatywill berequiredfor implementation.As with theAgreement
with Belgiumontheemploymentof diplomaticandconsular
dependants(seeChapter4 of this report),theCommitteewasadvised
thata treaty arrangementis requiredby Belgium.4

Elements of the Treaty

5.4 TheCommitteewasadvisedthat this Treatyis similar to other
agreementsof its type:

Wehaveatemplate.TheMinister for Immigrationhassome
mandatorybenchmarksthatwetry to establishin each

agreement...

5.5 The Committeewasadvisedthat this Agreementis alignedto the
template,andthatnegotiationswererelativelyroutine.6

Costs and benefits
5.6 TheCommitteeunderstandsthat no directcostsareenvisagedfor the

AustralianGovernment.The NIA statesthat workingholiday makers
spendaround$1.3billion annuallywhile in Australia.7The
Committeewasadvisedthat:

3 Mr Phfflip Thurbon,TranscriptofEvidence,18 August2003, p. 8.
4 NIA, para.8.

5 Mr Phillip Thurbon,TranscriptofEvidence,18 August2003,p. 9.

6 Mr Phillip Thurbon,TranscriptofEvidence,18 August2003,p. 9.

7 NIA, para.10.
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A recentstudyby theMelbourneInstituteof Applied
EconomicandSocialResearchof theUniversityof Melbourne
showedthatabout8,000effectivefull yearjobsarecreatedby

theannualintakeof 80,000workingholidaymakers.8

5.7 TheCommitteealsounderstandsthat mostof themoneyearnedby
workingholiday makersin Australiais returnedto theeconomy,
reaching‘a broadcross-section’,owing to thepropensityof these
peopleto travelwidely andvisit remotelocations.9

5.8 It is hopedthat aftertheAgreementhasbeenin operationfor afew
years,therewill bearound1,000Belgianworkingholidaymakers
comingto Australiaeachyear.

Coverage and conditions
5.9 TheCommitteenotesthatworkingholidayvisascanonly begranted

once,regardlessof whetherwork wasundertakenduringthe period
of stay.l°

5.10 TheCommitteenotesthat Belgianholidaymakersmaystayin
Australiafor a maximumperiodof 12 monthsandwill beableto
work for nomorethanthreemonthswith eachemployer.11The
Committeewasadvisedthat:

Therationaleis that,with theworkingholidaymaker
arrangement,work is to be incidentalto theholiday. It is a

meansto supplementotherfundsthattheyalreadybring

with themto Australia.12

Medicare and health insurance

5.11 TheCommitteenotedthat theTreatymadeno mentionof theextent
of working holiday makers’accessto Australianservices,suchas
Medicare.TheDepartmentadvisedthataccessto Medicareis
generallynotavailableto overseasvisitors or temporaryresidentvisa
holdersduring their stayin Australia,althoughvisitorsfrom

8 NIA, para.10.

9 Mr Philip Thurbon,TranscriptofEvidence,Monday18 August2003,p. 8.

10 Mr Phillip Thurbon,TranscriptofEvidence,Monday18 August2003,p. 10.

11 NIA, para.12.

12 Mr Phiffip Thurbon,TranscriptofEvidence,Monday18 August2003,p. 10.
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countrieswith whichAustraliahasa ReciprocalHealthCare
Agreement(RHCA) haverestrictedaccess.13

5.12 TheCommitteewasadvisedthat Australiais currentlynegotiatinga
RHCA with Belgium,but thatuntil thecompletionof thatagreement,
Belgianworkingholiday makerswill notbeableto accessMedicare.

Workers’ Compensation

5.13 TheDepartmentof Immigration,Multicultural andIndigenous
Affairs, aftercheckingwith theDepartmentof Employmentand

WorkplaceRelations,confirmedthat:

providedthereis aformalemployer/employeerelationship
theholderof avisawhich provideswork rights is coveredby
workers’compensationin accordancewith relevantstateand
territory legislation.14

Implementation

5.14 TheCommitteeunderstandsthatno newlegislationis requiredto
give effect to theAgreementin Australia,asworking holidaymakers

from countrieswith which Australiahassimilar agreementsare
requiredto applyfor aworkingholiday visaunderexistingmigration

regulations.15

5.15 Auxiliary arrangementsfor implementingtheAgreementaresetout
in letters(which do nothavetreaty status)whichdefinecertain
understandingsabouttheoperationof theAgreement,including
employment,study andtraininglimitations.TheNIA statesthatthese
lettersalso providedetailsof theadministrativeprocessrelatingto
theimplementationof theAgreement.16

13 DepartmentofImmigrationandMulticultural andIndigenousAffairs (DIMIA),
Submission,p. 1.

14 DIMIA, Submission,p. 2.
15 NIA, para.17.

16 NIA, para.25.
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Consultation

5.16 Accordingto theNIA, StatesandTerritoriesadvisedthattheyhadno
objectionto ratification.TheCommitteenoteswith interestthat
duringtheconsultationprocess,Queenslandsuggestedincorporation
of theExchangeof Lettersinto theBelgianWorking Holiday Maker
Agreement,andthat:

While changescouldnotbemadeto this treaty,DIMIA has
now amendedits templatedocumentfor all future
negotiationssoproceduralmatterswill nowbedetailedin an
annexto therelevantMOU ortreatyratherthanin aseparate
Exchangeof Letters.17

5.17 TheCommitteeis satisfiedthat adequateconsultationshavebeen
conductedand thatno adverseresponsehasbeenreceived.

Concluding observation and recommendation

5.18 TheCommitteeconcurswith DIMIA’s opinionthat:

Australia’sprogramof bilateralarrangementsregarding
workingholiday makers... enhancestheculturalandsocial

developmentof youngpeople,promotesmutual
understandingbetweenAustraliaandothernationsandis an

importantpartof thetourist industry.18

5.19 TheCommitteenotesthat this view is alsosupportedby the

QueenslandGovernmentin its submission,whichstatesin part,that:

Queenslandhasathriving ‘backpacker’componentof its
tourismindustry.Bilateralagreementsthatfacilitateand
streamlinearrangementsfor youngpeopleto undertake
workingholidaysin Australiaassiststhedevelopmentof this
industry.19

5.20 TheCommitteealsosupportstheview expressedby Mr Thurbonthat:

[TheAgreement]providesarangeof cultural,socialand

economicbenefitsfor participantsandthebroader

17 ConsultationsAnnex(Annex1), tabledwith treatytext.
18 NIA, para.7.
19 QueenslandGovernment,Submission,p. 1.
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community.Youngpeoplefrom overseasarrangement
countriesbenefitfrom aworkingholidayby experiencingthe
Australianlifestyle andinteractingwith Australianpeoplein
away thatis likely to leavethemwith amuchbetter
understandingandappreciationof Australiathanwould
occurif theytravelledhereonvisitor visas.This contributes
to theirpersonaldevelopmentandcanleadto longer-term
benefitsfor theAustraliancommunity.20

Recommendation 4

The Committee supportsthe AgreementbetweentheGovernmentof
AustraliaandtheGovernmentoftheKingdomofBelgiumon ‘Working
Holiday’ Arrangementsand recommendsthat binding treaty action be
taken.

20 Mr Phillip Thurbon,TranscriptofEvidence,18 August2003,pp. 7-8.



Protocol concerning the Bougainville
Transition Team

Introduction

6.1 The purposeof theProtocol, doneat Sydneyon 30June2003, concerning
the BougainvilleTransitionTeammadepursuantto theAgreement,doneat
Port Moresbyon 5 December1997,betweenAustralia, PapuaNewGuinea,
Fiji, NewZealandand VanuatuconcerningtheNeutralTruceMonitoring

Groupfor Bougainville,asamendedby theProtocol, doneat Port Moresby
on 29April 1998 (theProtocol)is to establishthe Bougainville
TransitionTeam(BTT) andprovidefor thephasingoutof the

Australian-ledPeaceMonitoring Group(PMG).TheProtocolalso
providesthemandateandlegalframeworkfor theBTT’s activities
andfor theparticipationof personnel.

6.2 TheBTT is a small civilian teamcreatedto continuethework
undertakenby thePMG1 andits predecessor,theTruceMonitoring
Group(TMG)2, in promoting, facilitatingandinstilling confidencein
thepeaceprocesson Bougainvilleandin thetransitiontowards

fr-

The PeaceMonitoring Group(PMG) wascreatedundertheProtocol concerningthePeace
Monitoring Groupmadepursuantto theAgreementbetweenPapuaNewGuinea,Australia,Fili,
NewZealandand Vanuatu,concerningtheNeutralTruceMonitoring Groupfor Bougainville,
doneat PortMoresbyon 5 December1997(the1998Protocol).

2 TheTruceMonitoring Group(TMG) wascreatedundertheAgreementbetweenAustralia,
PapuaNewGuinea,Fiji, NewZealandandVanuatu,concerningthe NeutralTruceMonitoring
Groupfor Bougainville,doneatPortMoresbyon 5 December1997 (the 1997Agreement).

6
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autonomousgovernment.3Themandateof theBTT alsorequiresit to
supporttheUnitedNationsObserverMissiononBougainville until
thatbody withdrawsatthe endof 2003.~

6.3 TheProtocOlfurtheramendsthe1997AgreementbetweenAustralia,
PapuaNew Guinea(PNG),NewZealand,Fiji andVanuatu
concerningtheneutralTMG onBougainville,asamendedby a1998
ProtocolestablishingthePMG.5

6.4 Thereareminimal differencesbetweentheproposednewProtocol
andthe1998Protocol.6By example,Mr David Lewis from the
Departmentof ForeignAffairs andTrade(DFAT) drewattentionto:

Thedeletionof aclausewhichcalledfor theestablishment
andrunningof thePeaceProcessSteeringCommittee,which
involvedthenationsinvolved andPapuaNewGuinea—all

thesignatoriesto thetreaty.Thatwasdeletedon thebasis
thatit hadnotmetfor anumberofyearsand,if thePapua
New Guineagovernmentasthechair decidedto call a

meetingwewould attend,sotherewasnoneedto formalise
thatprocess.7

6.5 Mr Lewis furtheradvisedthatminor amendmentsreflectthe BTT
beinga civilian operation,asopposedto thepreviousmilitary PMG
operation.8

6.6 Accordingto theNIA, theProtocolprovidesthesamelegalprotection
to themembersof theBTT aswasprovidedto themembersof the
PMG until theywithdrew on 23 August2003.~

6.7 TheBTT commencedoperationson1 July2003 andwill remainin
placeatleastuntil thewithdrawalof UnitedNationsobserversatthe

endof 2003.10TheCommitteenoteda pressreleasefrom theUnited
NationsSecretary-General,Mr Kofi Annan,which welcomedthe
establishmentof theBTT andthecontinuedprovisionof logisticaland

3 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p.15.

4 NationalInterestAnalysis(NIA), para.15 andMr GeraldThomson,TranscriptofEvidence,
18August2003,p. 15.

5 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 14.

6 Mr David Lewis, TranscriptofEvidence,18 August2003, p. 18.
7 Mr David Lewis, TranscriptofEvidence,18 August2003,p. 18.

8 Mr DavidLewis, TranscriptofEvidence,18 August2003,p. 18.

9 NIA, para.16,andDepartmentof ForeignAffairs andTrade(DFAT), Submission,p. 2.

10 NIA, para.15.
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operationalsupportto theUnitedNationsPolitical Office in
Bougainville.11

Bougainville peace process

6.8 TheNIA outlinesthatin October1997partiesto thenineyear
Bougainvilleconflict signeda truceagreementat BurnhamMilitary

Camp,New Zealand.12PNGandothersignatoriesrequestedthat
statesin theSouthPacific regioncontributeto a neutralTMG for
Bougainville.UndertheTMG, Australiacontributedcivilian and

military personnelandlogisticssupport.

6.9 TheAgreementbetweenAustralia,PapuaNewGuinea,NewZealand,Fiji

and VanuatuconcerningtheNeutral TruceMonitoring Groupfor
Bougainville,signedin December1997,establishedthelegal
frameworkfor theTMG’s activitiesandparticipationof personnelin
theTMG.

6.10 In January1998thepartiesto theconflict signedtheLincolnAgreement
on Peace,Securityand Developmenton Bougainville.TheLincoln
Agreementprovidedfor anextensionof thetruceuntil April 1998,
when a ‘permanent and irrevocable’ ceasefirewould take effect.13

Accordingly,Australiaextendedits contributionin theTMG until

that date.

6.11 Following the Lincoln Agreement,thePNG Government invited
Statesparticipatingin theTMG to constitutea newPMGto monitor
theceasefire.14On 29April 1998anewProtocolwasestablishedto

ensurethatthesamelegalbasisandprotectionsaffordedto theTMG
wereextendedto thePMG.15

6.12 TheBougainvillePeaceAgreement,signedin August2001,is a
comprehensivesettlementincludingprovisionsfor autonomy,a
referendumon Bougainville’sfutureanda WeaponsDisposalPlan.

II PressRelease,SecretaryGeneralWelcomesDispatchofregionaltransition teamto Bougainville,
UnitedNations,16 June2003.

12 NIA,para.8.
13 NIA,para.10.
14 NIA,para.11.
15 NIA, para.11.
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6.13 DespiteArticle 330(c)of theBougainvillePeaceAgreementproviding for

partiesof thePMG to withdrawaroundthemiddleof, andno later
than theend,of 2002,the PNG Governmentrequestedthat Australia
maintainthePMG beyondthe endof 2002.Australiaagreedto the
request.

6.14 Mr GeraldThomsonfrom DFAT informedtheCommitteethat,in
Februarythis year,theAustralianGovernmentdecidedto withdraw
the Bougainville PMG, with operationsscheduledto end on
30June2003.16Following requestsfrom thePNG Governmentand

- Bougainvilleanleadersfor a continuedregionalpresenceon
BougainvillebeyondthePMG, the‘Australiangovernmentdecidedin
lateMaythat it would bepreparedto leadasmall civilian team’ (the
BTT) to replacethePMG onBougainville.17

6.15 Mr ThomsonalsoinformedtheCommitteethat sincetheBougainville
PeaceAgreementwassigned,thePNGGovernmentandParliament
haveapprovedachangeto its constitutionto allow for autonomyand
areferendumonBougainville.18In addition,theUnitedNations
ObserverMissiononBougainvillehasconfirmedthat thesecond
stageof theweaponsdisposalprocessis complete,with over
1,900weaponscollected,including 314high-powered,309 sporting,
1 069 homemadeand244WorldWar II weapons.19

Bougainville Transition Team (BTT)

6.16 At the time of the hearing, the BTT consistedof 17unarmedpersonnel
from Australia,New ZealandandVanuatu.2°DFAT advisedthe
Committeethat theBTT is divided into two parts:onesectionis
responsiblefor policy work, namelycarryingout themandateof the
BTT, andtheothersectionis responsiblefor logistics.

6.17 Mr Thomsonnotedthat,of theninepersonnelresponsiblefor policy
work, four areAustralian(twofrom DFAT andtwo from the

16 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15 andNIA, para.14.
17 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15 andNIA, para.15.

18 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 16.

19 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15 andMr DavidLewis,
Transcript ofEvidence,18 August2003,p. 18.

20 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15.
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AustralianAgencyfor InternationalDevelopment[AusAID]), three
are from NewZealand, one eachfrom Fiji and Vanuatu.21

6.18 Accordingto Mr GrantMorrisonfrom AusAID, thelogisticalsection
consistsof eight personnelmanagedby anAustraliancontracting
companyengagedby AusAID for thatpurpose.Thecompany,
HK ShippingPtyLtd, hassubsequentlysubcontractedeight
specialistsin logistical work who areresponsiblefor theoverall
implementation of the support function, suchas:

the identification of necessaryequipment;thepurchaseand

transportof thatequipment;settingup accommodation
facilities;IT capability;transportcapability;negotiatingwith

thePMG,which is still in place;thegifting ofcertainassets;
theidentificationof whatelseis required;andtheoversight

of securitymatters.22

6.19 Further, Mr Morrison notedthat the majority of the subcontractors
areAustraliancitizensandtherestareNewZealanders.23

6.20 DFAT advisedthe Committeeof thepracticalimplicationsof the
Protocol:

In practice,theprotocolmeansthatmembersof the
BougainvilleTransitionTeamaresubjectto theexclusive
jurisdictionof theirrespectivestatein relationto criminal
matters.Theyareallowedto establishpremises—whichthey
havedoneinArawaandBukaon Bougainville— to wear
uniformsandto displayflags.Theyareexemptfrom local
taxation,licensing,importandexportduties.Theyarefree to

usepublic utilities, transport,infrastructureandlocally
employedpersonnel.It is importantto notethatmembersof
theBougainvifieTransitionTeamareexpectedto respectthe

lawsof PapuaNewGuinea.24

21 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 17.

22 Mr GrantMorrison,Transcript ofEvidence,18 August2003,p. 17.

23 Mr GrantMorrison,TranscriptofEvidence,18 August2003,p. 18.

24 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15.
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Entry into force

6.21 TheProtocolwassignedby Australia,PNGandNewZealandon
30June2003,andenteredinto forcefor AustraliaandPNG on
30June2003andfor NewZealandon16 July 2003. TheDepartment

advisedtheCommitteethatFiji signedtheProtocolon 16 July 2003.25
TheProtocolwill enterinto forcefor Fiji on thedateof notification by
that Party.

6.22 Mr ThomsonadvisedtheCommitteethatVanuatu intendsto signthe
Protocol,buthasbeendelayeddueto ‘the SolomonIslandssituation
andtheir rolethere’.26

National Interest Exception provision

6.23 Generally,aftertreatieshavebeensignedfor Australiatheyaretabled
in bothHousesof Parliamentfor atleast15 daysprior to binding
treaty actionbeingtaken.Duringthis periodtheCommitteenormally
reviewsthe proposedtreaty actionandpresentsits conclusionsand
recommendationsto the Parliament.

6.24 Whereit is in Australia’snationalinterestto proceedwith anurgent
treaty action,however,the15 or20 daytablingrequirementmaybe
variedor waived.TheNationalInterestExceptionprovisionwas
invokedin relationto theProtocolconcerningtheBougainville
TransitionTeam.

6.25 Five daysprior to the signingof theProtocoltheMinisterfor Foreign
Affairs, theHonAlexanderDownerMP,advisedtheCommitteeof
theurgentneedfor theProtocolto be in forceto enableAustraliato
deploymembersof theBTT on30June2003. TheProtocolwas
subsequentlytabledon 12 August2003.27

6.26 Mr Thomsonfrom DFAT explainedthat thetiming of thedecisionto

establishtheBTT, andtheshortperiodto finaliseandsignthe

fr-

25 DFAT, Submission8, p. 3.
26 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 17.
27 SeeSenateJournal,12 August2003, p.2089andHouseofRepresentativesVotesand

Proceedings,12August2003, p. 1064.
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Protocolbeforedeployment,militatedagainstfollowing thenormal
procedures.26DFAT advised:

Wewerenot ina positionto commencedetailednegotiations
concerningthe BougainvilleTransition Team,includingthe

protocol,with othersignatoriesto the1997agreementas
amended,until earlyJune.29

6.27 Further,Mr ThomsonnotedthatastheGovernment:

wantedto commencedeploymentof theBougainville
TransitionTeamon 30June,thedateonwhichthePeace
MonitoringGroupwasto ceaseoperations,thegovernment
felt it necessaryfor theProtocolto comeinto forcebetween

AustraliaandPapuaNewGuineaonorbeforethis date.30

Implementation
6.28 TheNIA statesthatno legislationwasrequiredto implement

Australia’s obligationsunder theProtocol.

6.29 Article 29.4of the1998Protocoldeterminesthatit will expireon the
withdrawalof theGroupfrom theAreaof Operations.31

Consultation

6.30 Annexure1 of the NIA advisesthat theGovernmentof PNG and
leadersfrom Bougainvillewereconsultedin thepreparationof the
Protocol,asweretheAttorney-General’sDepartment,DFAT andthe
Departmentof Defence.

28 Mr GeraldThomson,Transcript ofEvidence,18 August2003,p. 15.

29 Mr GeraldThomson,TranscriptofEvidence,18 August2003,p. 15.
30 Mr GeraldThomson,Transcript ofEvidence,18 August2003,p. 15.
31 NIA, para.28.



Table Australia’s Financial Commitment to Bougainville (FY 1997-98 to FY 2002-03, with forecasts for 2003-04)

1997-98 1998-99 1999-2000 2000-01 2001-02 2002-03

$m $m $m $m

Development Assistance
Health 0.5 0.6 1.4 2.1 1.8 1.8
Education 1.1 1.5 2.8 1.3 1.7 1.5
Infrastructure (Roads and 11.1 10.4 6.7 6.5 8.7 11.7
wharves)
Rural Development 0.0 0.4 1.0 2.1 1.6 3.2
Civil society (Non-government 2.9 0.6 1.3 3.6 1.9 1.9
organisations, Churches)
Peace Process ** 4.0 6.7 15.2 8.5 4.3 5.4
Civilian MonitorsT 1.3 1.9 1.8 1.8 1.4 1.1

Total 20.9 22.1 30.2 25.9 21.4 26.6

Defence Expenditure
OP BEL ISI — Neutral Truce
Monitoring Group

8.2 - - - -

OP BEL ISI II — Peace
Monitoring Group

- 20.6 23.9 20.0 10.0 13.4

Total 8.2 20.6 23.9 20.0 10.0

Total Commitment

2003-04

$m*

1.8

2.8
13.0

2.0
2.1

6.0

7.Ot
34.7

4.01

4.0

38.729.1

Source
*

**

F

§

42.7 54.1 45.9

13.4

31.4 40.0

DFAT, Submission, p. 2.
Figures in this column are estimates only
Includes funding for peace and reconciliation meetings; an ex-combatants’ Trust Account; legal, constitutional, finance and governance advisers; Radio Bougainville.
Includes civilian monitors for both the Neutral Truce Monitoring Group (TMG) and the Peace Monitoring Group (PMG).
Estimated costs of the Bougainville Transition Team (BIT) to 31 December 2003.
Estimated funding required until the withdrawal of the ADF on 23 August 2003, including funds for strategic lift costs.
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6.31 Accordingto Annexure1, dueto theurgentneedto establishaProtocol
coveringtheBTT, it wasnot possibleto consultwithin Australiaprior to
theProtocol’sentry into forceon30 June2003.

6.32 TheStatesandTerritory Premiers’/ChiefMinisters’ Departmentswere
notifiedby theDFAT LegalBranchaccordingto theCommonwealth-
State/TerritoryStandingCommitteeonTreatiesprocess.32

Costs

6.33 Article 6 of theAgreementestablishesthat eachParticipatingStateshallbe

responsiblefor thefunding of its ownparticipationin theGroup.

6.34 DFAT advisedthat thetotal costof Australia’sdevelopmentandmilitary

assistanceto Bougainville from thefinancialyear1997-98until FY 2002-03
was$243.2million, andit is estimatedthat thecostof theBTT till theend
of FY 2003-04will be$38.7million. Thedetailsof Australia’sfinancial
commitmentto Bougainvillearesetout in thetableopposite.

Conclusions

6.35 The CommitteesupportstheProtocol,which extendsthesamelegal
protectionto membersof theBTT aswaspreviouslyprovidedto the
membersof thePMG andtheTMG, while promoting,facilitatingand
instilling confidencein thepeaceprocesson Bougainvilleandits transition
towardsautonomy.TheCommitteealsoaffirms theBTT’s role supporting
theUnitedNationsPoliticalOffice in Bougainville.

6.36 TheCommitteeacknowledgestheurgentneedfor theProtocolto be in

forceon or before30June2003whentheBTT wasdeployed,prior to the
treatyactionbeingtabledin Parliamentandto parliamentary
considerationof theProtocol.

Ms Julie Bishop MP
Chair

32 ConsultationsAnnex(Annex1), tabledwith treatytext.





Appendix A - Submissions

1 Departmentof PremierandCabinetWesternAustralia

2 AustralianPatriotMovement

2.1 AustralianPatriotMovement(Supplementary)

2.2 AustralianPatriotMovement(Supplementary)

2.3 AustralianPatriotMovement(Supplementary)

3 QueenslandGovernment

3.1 QueenslandGovernment(Supplementary)

4 ACT Government

5 Departmentof ForeignAffairs andTrade

6 AustralianMaritime SafetyAuthority

7 Departmentof ImmigrationandMulticultural and
IndigenousAffairs

8 Departmentof Family andCommunityServices





Appendix B - Witnesses

Monday, 18 August 2003 — Canberra

Attorney-General’s Department

Mr MarkJennings,SeniorAdviser,Office of InternationalLaw

AusAID

Mr GrantMorrison, Manager(Humanitarian),StrategiesandProgram
PlanningSection,PapuaNew GuineaBranch

Australian Maritime Safety Authority

Mr PaulNelson,Manager,EnvironmentalProtectionStandards

Department of Family and Community Services

Mr PeterHutchinson,Director,AgreementsSection,International
Branch

Mr Kruno Kukoc,Acting AssistantSecretary,InternationalBranch

Departmentof Foreign Affairs and Trade

Ms MargaretAdamson,AssistantSecretary,EuropeanUnion and
WesternEuropeBranch

Mr SridharAyyalaraju,ExecutiveOfficer,Administrativeand
DomesticLaw Section,Legal Branch
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Mr Alan Fewster,ExecutiveDirector,TreatiesSecretariat,Legal
Branch

Mr David Lewis, ExecutiveOffice (Bougainville),PapuaNew Guinea
Section

Mr CohnMilner, Director,InternationalLaw andTransnational
CrimeSection,LegalBranch

Mr PaulSmith,Director,ProtectionPrivilegesandImmunities
Section,ProtocolBranch

Mr GeraldThomson,Director,PapuaNewGuineaSection

Mr Tony Urbanski,Director,SouthernEuropeSection,Northern,
SouthernandEasternEuropeBranch

Departmentof Immigration and Multicultural and Indigenous Affairs

Ms ChristinePearce,AssistantDirector,TourismandWorking
Holiday MakersSection,TemporaryEntryBranch

Mr Phillip Thurbon,Director,TourismandWorkingHolidayMakers
Section,TemporaryEntryBranch

Departmentof Transport and Regional Services

Mr RobertAlchin, PolicyOfficer, RegulatoryGroup,Transport
PlanningBranch

Departmentof theTreasury

Mr Nigel Murray, Manager,Superannuation,RetirementandSavings
Division


