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DearDr Southcott

Thankyou for yourletterof 6 September2006regardingtheproposedinternationalagreementsthat
arebeingreviewedby theJoint StandingCommitteeon Treaties.

Your letter invitedcommenton thefollowing internationalagreementstabledin Parliamenton
5 and6 September2006:

• Conventionbetweenthe GovernmentofAustraliaandtheGovernmentoftheFrenchRepublicfor
theAvoidanceofDoubleTaxationwith respectto Taxeson IncomeandthePreventionofFiscal
EvasionandProtocol(Paris, 20 June2006)

• Conventionbetweenthe GovernmentofAustraliaandtheGovernmentoftheKingdomofNorway
for theAvoidanceofDoubleTaxationwith respectto Taxeson IncomeandthePreventionofFiscal
Evasion(Canberra,8 August2006)

• Amendments,agreedin Shanghaion 26 May2006, to theAnnexto theAgreementbetweenthe
GovernmentofAustraliaandthe GovernmentofthePeople~RepublicofChinafor theProtection
ofMigratory Birds andtheir Environment,doneat Canberraon 20 October1986

• Amendments,agreedin Shanghaion 25 May2006, to theAnnexto theAgreementbetweenthe
GovernmentofAustraliaandthe GovernmentofJapanfor theProtectionofMigratory Birds and
Birds in DangerofExtinctionandtheir Environment,doneat Tokyoon 6 February1974

• AgreementbetweentheGovernmentofAustraliaandtheGovernmentofthePeople’sRepublicof
Chinarelating to Air Services(Canberra,23 March 2004)

• AgreementbetweentheGovernmentofAustraliaandtheGovernmentofIndia relating to Air
Services(NewDelhi, 6 March 2006)

• Protocol on ExplosiveRemnantsofWar (Protocol V) to the1980Conventionon Prohibitions or
Restrictionson the UseofCertain ConventionalWeaponswhichmaybedeemedto be excessively
injuriousor to haveindiscriminateeffects(Geneva,28 November2003)

• TreatybetweentheGovernmentofAustraliaandthePeople‘s RepublicofChina on MutualLegal

Assistancein Criminal Matters(Canberra,3 April 2006)

• ExchangeofNotesconstitutingan AgreementbetweentheGovernmentofAustraliaandthe
GovernmentoftheUnitedStatesofAmericato amendAnnex2-B (TariffScheduleofAustralia),
Annex4-A andAnnex5-A oftheAustralia-UnitedStatesFreeTradeAgreement(AUSFTA)to
ensurecompliancewith changesto theHarmonizedCommodityDescriptionandCodingSystem
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TheACT Governmentis generallysupportiveoftheTreatybetweentheGovernmentof
AustraliaandthePeople‘s RepublicofChina on MutualLegalAssistancein Criminal Matters
(Canberra,3 April 2006). I amhopefulthatthetreatywill assistin producingajust andhuman
rightscompatibleoutcomein thecaseofMr ZhangLong who is currentlyincarceratedin China.

Article 4 ofthetreatyoutlines circumstanceswhereassistanceshallormaybe refused.I am
concernedthat thetreatydoesnot specificallycovertherefusalofrequestsfor assistancewhere
it mayresultin the impositionof thedeathpenalty. TheUnitedNationsEconomicandSocial
Council,Crime PreventionandCriminal JusticeSubstantiveSessionof2005 agendaitem:
Capitalpunishmentand implementationofthesafeguardsguaranteeingprotectionoftherights
ofthosefacingthedeathpenaltyreportedthatthe largestnumberofrecordedexecutionshas
beencarriedout in China.During 1994-1998Chinarecorded12 338 executions.Theremaining
26 countriesin theworldthatimposethedeathpenaltyreported3023executionsduring this
sameperiod.During 1999-2003Chinacarriedout 6 687whereastheremainingcountries
recorded2 991 executions.I find thestatisticsstartling. Accordingto thesefiguresChina
carriesout over 75 percentoftheworld’s reportedexecutions.

I understandtheintentionofArticle 4 (2) maybe to coverrefusalon thegroundof impositionof
thedeathpenaltyin generalterms.Article 4 (2)providesthat arequestfor assistancemaybe
refusedif therequestedpartyis of theopinionthattheexecutionof therequestwouldprejudice
its nationalinterestor otheressentialinterests.Theagreedminutesofthenegotiationsstatethat
the imposition ofthe deathpenaltymaybe in conflict with theessentialinterestsof Australiaand
thattheChinesesideacknowledgethis. Further,boththeAustraliansideandthe Chineseside
agreedthat if eithercountrywishesto considerrefusalofa requeston thegroundsofconflict
with its essentialinterests,consultationwill be undertakento enablecooperationto takeplaceon
termsandconditionswhichwould notbe inconsistentwith thoseessentialinterests.

While I ampleasedthatthis would allownegotiationsfor an undertakingfrom Chinathatthe
deathpenaltywill notbe imposedin Mr Zhang’scase,andI encouragethis to occur,I am
concernedthatthematteris notdealtwith explicitly in theagreement.I understandanumberof
mutualassistancetreatiesagreedby Australiaandforeign countriesthat retainthedeathpenalty
expresslyprovidefor groundsof refusalin deathpenaltymatters.Seefor example,thetreaty
with Indonesiadoneat Jakartaon 27 October1995. I alsounderstandthatanumberof treaties
expresslydealwith the deathpenaltyevenwheretherelevantforeigncountryhasabolished,or
largelyabolished,thedeathpenalty. Seefor example,thetreatywith GreecedoneatAthenson
4 July 2002. While othertreatieshavedroppedreferenceto thedeathpenalty,I understandthat
this has,atleastin somecases,beendoneto reflect thecommonlegal positionofbothcountries.
Seefor example,thetreatywith Sweden,doneat Stockholmon 18 December1998. I notethe
FederalGovernmentacknowledgedthis approachin theNationalInterestAnalysisto thetreaty
with Sweden:

Unlike otherrecentlyconcludedAustralianmutualassistancein criminal matterstreaties,this Treaty
includesno expressprovisionfor refusalof assistancein relationto an offencewhich carriesthedeath
penaltybut Swedenabolishedthedeathpenaltyin 1972 andlast carriedouta deathsentencein 1910

Moreover,theapproachis consistentwith Australiatsobligationsunderinternationallaw.

Theright to life andtheprohibitionon cruelordegradingpunishmentis sourcedin the Universal
Declarationon HumanRights1948, theInternational Covenanton Civil andPolitical Rights
1966(ratifiedby Australiaon 13 November1980)andSafeguardsGuaranteeingProtectionof
theRightsofThoseFacingtheDeathPenalty(ECOSOC,adoptedby theGeneralAssembly)
1984.



TheSecondOptionalProtocol to theICCPRrequiresstatepartiesto takeall necessarymeasures
to abolishthedeathpenaltywithin its jurisdiction(Article 1 (2)). Australiawasin theforefront
ofcountriesthat ratifiedtheprotocolon 11 July 1991. Theprotocolmakesit a fundamental
humanright not to beexecutedandrecognisesthattheabolitionofthedeathpenalty ‘contributes
to [the]enhancementofhumandignity andprogressivedevelopmentofhumanrights’.

I aminterestedasto why thetreatywith China,theworld’s leadingnation in carryingout the
deathpenalty,doesnot includean expressprovisionfor refusalof assistancein relationto an
offencethat carriesthedeathpenalty.

I believethatthis is aweaknessofthetreaty. In my view it is importantthat expressprovision
for refusalbe includedin thetermsofthetreaty,in particular:

• thatassistancewill be refusedwheretheprovisionofassistancemayresultin thedeath
penaltybeingimposed;

• that if Australianrefusesarequeston thegroundsthat theassistancemayresultin the
deathpenaltybeing imposed,consultationwill be undertakento enablecooperationto take
placeon termsandconditionswhichwould not be inconsistentwith this essentialnational
interest;and

• thatassistancewill begrantedin deathpenaltymattersonly wheretheprovisionof
assistancewould assistthedefenceor wheretheforeigncountryundertakesnot to impose
orcarryout thedeathpenalty.

I understandthesetermsareconsistentwith theMutualAssistancein CriminalMattersAct1987
(Cth) andAustralia’scommitmentto the abolitionofthedeathpenalty.

TheACT Governmenthasno commentson theremainingtreaties.

Thankyou for theopportunityto commenton the internationalagreementsunderinquiry.

Yours sincerely

JonStanhopeMLA
ChiefMinister
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