3

Convention on Cluster Munitions

Introduction

3.1 It is proposed that Australia become a Party to the Convention on
Cluster Munitions (the Convention).

3.2 Cluster munitions are gravity bombs, artillery shells and rockets that
fragment into small bomblets known as submunitions. One cluster
munition can spread up to hundreds of submunitions over a large
area. These weapons are designed for use against massed formations
of troops and armour, or broad targets such as airfields.!

3.3 The Convention bans the use, stockpiling, acquisition and transfer of
cluster munitions (as defined in the Convention) by States Parties. The
Convention also aims to assist the victims of cluster munitions and
includes provisions on the clearance of cluster munitions from areas
of former conflict.?

3.4 The Convention was signed in December 2008 and will come into
force six months after it has been ratified by 30 States. As of July 2009,
98 countries had signed the Convention and 14 countries had
ratified.?

1 Arms Control Association, Cluster Munitions at a Glance, February 2008, viewed 30 April
2009, <http:/ /www.armscontrol.org>

National Interest Analysis (NIA), para 3.

3 NIA, para 2; Australian Network to Ban Landmines and Uniting Church in Australia
Synod of Victoria and Tasmania, Submission No. 3, p. 1.
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Impact of cluster munitions on civilians

3.5 Submissions to the inquiry stated that cluster munitions often have a
broad area of effect and that submunitions often fail to detonate on
impact. Thus, cluster munitions contaminate large areas of land with
highly-dangerous unexploded submunitions.*

3.6 The Committee was informed that this contamination has both
immediate and longer-term impacts on civilian populations.

3.7 In the short term, cluster munitions have the immediate effect of
exposing civilians returning to former areas of conflict to the danger
of being killed or injured by unexploded submunitions. The
Australian Red Cross cited a 2007 Handicap International study that
found there have been 13,306 recorded casualties from cluster
munitions, with men and children the most frequent victims.>

3.8 In the longer-term, the presence or suspected presence of unexploded
cluster munitions prevents the use and rehabilitation of vital
infrastructure, including roads, schools, markets and farms until
expensive and arduous clearance activities have taken place. Thus it
was argued that the use of cluster munitions imposes longer-term
economic and developmental disadvantages on civilian populations.6

Obligations

3.9 Article 2(2) of the Convention defines a cluster munition as ‘a
conventional munition that is designed to disperse or release
explosive submunitions’. Article 2(2)(c) excludes from the
Convention those cluster munitions where:

m each munition contains fewer than ten explosive submunitions;
m each explosive submunition weighs more than four kilograms;

m each explosive submunition is designed to detect and engage a
single target object; and

4 Australian Network to Ban Landmines and Uniting Church in Australia Synod of
Victoria and Tasmania, Submission No. 3, pp. 3-4; Australian Red Cross, Submission No. 4,
p- 3; Dr Ben Saul, Submission No. 8, p. 1.

5  Australian Network to Ban Landmines and Uniting Church in Australia Synod of
Victoria and Tasmania, Submission No. 3, pp. 5-7; Australian Red Cross, Submission No. 4,
p- 4; Dr Ben Saul, Submission No. 8, p. 1.

6  Australian Network to Ban Landmines and Uniting Church in Australia Synod of
Victoria and Tasmania, Submission No. 3, pp. 5-6; Australian Red Cross, Submission No. 4,
p- 3; Dr Ben Saul, Submission No. 8, p. 1.
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3.10

3.11

3.12

3.13

3.14

3.15

3.16

3.17

m each explosive submunition is equipped with electronic self-
destruction and electronic self-deactivating mechanisms.”

Article 1 of the Convention obliges States Parties to never develop,
produce or otherwise acquire, retain or transfer cluster munitions, or
to assist anyone in any activity prohibited under the Convention.?

Article 3 obliges States Parties to separate and destroy stocks of
cluster munitions as defined under the Convention, but permits States
Parties to retain limited stocks for training purposes.®

Article 4 requires States Parties to clear and destroy cluster munitions
remnants in areas under their jurisdiction and control, and
encourages States Parties to assist in the clearance of cluster
munitions in jurisdictions of other States Parties where the former
Party has used or abandoned cluster munitions.*

Article 5 obliges States Parties to provide assistance to cluster
munitions victims in areas under their jurisdiction or control.!

Article 6 requires that States Parties in a position to do so shall
provide to other States Parties technical, material and financial
assistance for the clearance of cluster munitions, and for the economic
and social recovery needed as a result of the use of cluster munitions
in these jurisdictions.?

Articles 7 and 8 oblige States Parties to meet a number of reporting
obligations. Under Article 7.1(n), Australia is required to report to the
United Nations on its international cooperation and assistance
programs provided under Article 6 of the Convention.?

Article 9 requires States Parties to enact legislation which criminalises
any activity prohibited under the Convention.

Article 21 obliges States Parties to encourage other States not party to
the Convention to sign and ratify, with the goal of attracting universal
adherence. States Parties are also required to make their best efforts
to discourage States not party to the Convention from using cluster
munitions.*®

NIA, para 8.

NIA, para 7.
9 NIA, para9.
10 NIA, para 10.
11 NIA, para 11.
12 NIA, para 12.
13 NIA, para 13.
14 NIA, para 16.
15 NIA, para 14.
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3.18

Article 21(3) allows States Parties to the Convention to cooperate in
military operations with States not party to the Convention and who
might use cluster munitions. However, Article 21(4) reaffirms the
obligation that States Parties cannot assist, encourage or induce the
use of cluster munitions by another State.16

Reasons for Australia to take treaty action

3.19

3.20

3.21

The Committee was informed of a variety of reasons to support
Australian ratification of the Convention:

» the Convention protects civilians from the negative effects of
cluster munitions and contains robust provisions on the clearance
of unexploded submunitions and on victim assistance;

m the humanitarian impact of cluster munitions outweighs the
questionable military utility of such munitions;

m the Convention addresses the shortfalls of current arms-control
agreements and provides the greatest level of protection to civilians
by employing principles of both international humanitarian law
and human rights law;

» the Convention may help to delegitimise the use of cluster
munitions;

» the Convention does not prevent Australia from participating in
coalition operations;

m Australia already meets many of its obligations under the
Convention; and

m ratification would reaffirm Australia’s commitment to limiting the
impact of armed conflict on civilian populations.

Submitters supported Australian ratification of the Convention on the
grounds that it bans cluster munitions, which pose short-term and
longer-term risks to civilians. 1’

It was also argued that, through its robust provisions on international
cooperation in clearance and victim assistance programs, the

16 NIA, para 15.

17 Australian Red Cross, Submission No. 4, pp. 1-2; Australian Network to Ban Landmines
and Uniting Church in Australia Synod of Victoria and Tasmania, Submission No. 3, p. 1.
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3.22

3.23

3.24

Convention has the capacity to deliver real improvements to the lives
of people affected by cluster munitions.8

Dr Ben Saul, the Director of the Sydney Centre for International Law
at the University of Sydney, argued that the risk posed to civilians by
cluster munitions outweighs any military utility such munitions may
provide. It was argued that the considerable cost of identifying and
clearing failed submunitions are a burden on military operations, and
may restrict the mobility of a military force which deployed cluster
munitions prior to entering a territory. Dr Saul argued that, while the
military value of cluster munitions is questionable, there are several
established cases where the use of cluster munitions has raised
serious concerns for the safety of civilians. It was therefore argued
that Australia should forgo the use of such munitions by ratifying the
Convention.

Dr Saul also noted that cluster munitions are currently subject to the
ordinary rules of warfare which govern the use of conventional
weapons, such as the Convention on Certain Conventional Weapons.
However, it was argued that these current legal frameworks have
failed to effectively limit civilian causalities from cluster munitions,
and therefore that further regulation of such munitions, through the
implementation of the Convention on Cluster Munitions, is justified.?

A submission from the Australian Lawyers for Human Rights
(ALHR) welcomed the Convention as a harmonisation of two
different legal frameworks: international humanitarian law and
human rights law. It was argued that, during a time of conflict, the
immediate effect of cluster munitions on civilian populations, and the
decision to deploy such munitions, is governed by principles of
international humanitarian law. However, ALHR argued that the
long-term economic and developmental disadvantages caused by
cluster munitions are perhaps best addressed by the different legal
framework of human rights law. ALHR considered that the
Convention represents an intersection of both of these legal
frameworks, and in turn provides the greatest level of protection to
civilians.?

18 Australian Red Cross, Submission No. 4, pp. 1-2; Australian Network to Ban Landmines
and Uniting Church in Australia Synod of Victoria and Tasmania, Submission No. 3, p. 1;
NIA, para 4.

19 Dr Ben Saul, Submission No. 8, pp. 1-2.
20 Dr Ben Saul, Submission No. 8, p. 2.
21 Australian Lawyers for Human Rights, Submission No. 2, p. 3.



16

REPORT 103: TREATIES TABLED ON 12 MARCH AND 13 MAY 2009

3.25

3.26

3.27

3.28

3.29

The Department of Foreign Affairs and Trade (DFAT) also
commented on the Convention’s significance to international law:

We see articles 5 and 6 as important new developments in
international law in general and international humanitarian
law in particular. They are creating broader obligations with
respect to victim assistance and international cooperation,
seeking to end the scourge of cluster munitions. To that
extent, we see this as another very important positive aspect
of this Convention, which, in many senses, goes beyond

international humanitarian law in this respect.?

The submission from the Australian Red Cross argued that
ratification of the Convention by countries such as Australia may
establish a new norm in international humanitarian law which
delegitimises cluster munitions. The submission argued that such a
norm may deter the use of cluster munitions, even by States which are
not a Party to the Convention. The Australian Network to Ban
Landmines and the Uniting Church Synod of Victoria and Tasmania
also argued that the Convention has already started to establish this
global norm.2

DFAT informed the Committee that, due to provisions in Article 21,
Australian ratification of the Convention would not prevent Australia
from participating in coalition operations. DFAT informed the
Committee that, under the Convention, Australia would be permitted
to participate in coalition operations in which an ally may be using
cluster munitions, but would not be permitted to physically use,
transfer or expressly request the use of cluster munitions.?

Furthermore, DFAT argued that Australia already fulfils many of its
obligations under the Convention as it does not possess any cluster
munitions, other than those stocks permitted for training and counter-
measure purposes, and provides a range of assistance to victims
through the Australian Agency for International Development’s
(AusAID’s) Mine Action program.?

Additionally, DFAT submitted that prompt ratification of the
Convention would reaffirm Australia’s commitment to limiting the
impact of armed conflict on civilian populations.2

22 Dr Greg French, Transcript of Evidence, 15 June 2009, p. 11.

23 Australian Red Cross, Submission No. 4, p. 3; Australian Network to Ban Landmines and
Uniting Church in Australia Synod of Victoria and Tasmania, Submission No. 3, p. 1.

24 NIA, para 15.
25 NIA, paras 9,12 and 13.
26 NIA, para 5.
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Use of cluster munitions by Australia

3.30

3.31

3.32

3.33

3.34

ALHR asserted that during the Convention’s negotiation Australia
advocated a narrow definition of cluster munitions so that Australia
could acquire and use the M85 submunition produced by Israel
Military Industries Ltd.?’

DFAT told the Committee that this claim is incorrect:

Australia does not have and, as far as I am aware, has never
had any intention of acquiring the Israeli M85. In the
negotiations, Australia’s position was to have a definition that
would achieve the humanitarian objective of avoiding
unacceptable harm to civilians. We certainly consider that
that objective has been achieved by the definition that has
been agreed in the Convention.?

Further, the Department of Defence argued that, in any case, the M85
is classified as a cluster munition and would therefore be banned
under the Convention.?®

Defence submitted that the Australian Defence Force (ADF) has
acquired the Sensor Fused Munition for the Artillery, caliber 155mm
(SMArt 155) munition, a submunition capability that is significantly
different from the M85. The SMArt 155 is an anti-tank shell which
contains two advanced submunitions, each weighing 13.5 kilograms,
which identify a target and contain self-destruct and self-deactivation
mechanisms. It was submitted that the SMArt 155 has a more reliable
fusing system than other submunitions, such as the M85, and that the
SMArt 155 has been verified by the Defence Materiel Organisation as
a highly reliable weapon. Defence informed the Committee that the
acquisition of the SMArt 155 is consistent with the provisions of the
Convention.*

The joint submission from the Australian Network to Ban Landmines
and the Uniting Church Synod of Victoria and Tasmania argued that
weapons that may be classified as highly reliable due to a low failure
rate may still have a negative affect on civilians. The submission
quoted a manager of the United Nations mine clearance operations in
Kosovo:

27 Australian Lawyers for Human Rights, Submission No. 2, p. 5.

28 Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 9.
29 Mr Murray Perks, Transcript of Evidence, 15 June 2009, p. 10.

30 Mr Murray Perks, Transcript of Evidence, 15 June 2009, pp. 9-10; Air Vice Marshall
Geoffrey Brown, Transcript of Evidence, 15 June 2009, p. 10.
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3.35

3.36

Whether the [failure rate of submunitions] is one of one
percent or 20 per cent we still have to search the entire area to
clear all submunitions [before the area meets humanitarian
standards].3!

ALHR also argued that, regardless of the number of protective
mechanisms installed on a submunition, the use of such weapons can
still pose a threat to civilians.32

Defence acknowledged that any submunition in the presence of
civilians is a concern. However, it was argued that this issue is
addressed through Australia’s obligations under Protocol V to the
Convention on Certain Conventional Weapons which deals with the
explosive remnants of war. Under the Protocol, Parties are required to
clean up any unexploded munitions. Defence informed the
Committee that the ADF works to meets its obligations under the
Protocol in its current engagements and will continue to do so,
including in its use of the SMArt 155.%

Use of cluster munitions for training purposes

3.37

3.38

3.39

3.40

The Committee noted that Article 3 permits Parties to retain limited
stocks of cluster munitions for training purposes. The Committee
queried what these training purposes are and what stocks of cluster
munitions are held by Australia.

Defence told the Committee that it is necessary to retain stocks of live
cluster munitions in order to train explosive ordinance technicians in
the neutralisation and clearance of such munitions, and for explosive
hazard awareness training for troops deploying to combat zones
where such munitions may be encountered. It was submitted that this
sort of training cannot be carried out with simulators.*

Defence stated that Australia currently has two live cluster bombs
(which contain several hundred live submunitions), 13 inert cluster
bombs and 2,320 inert submunitions.3®

Defence’s stocks of cluster munitions are employed at various ADF
training establishments across Australia. Additionally, a small

31 Australian Network to Ban Landmines and Uniting Church in Australia Synod of
Victoria and Tasmania, Submission No. 3, pp. 6-9.

32 Australian Lawyers for Human Rights, Submission 2.1, p. 2.
33 Mr Murray Perks, Transcript of Evidence, 15 June 2009, p. 14.

34 Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 15 June 2009, p. 15; Mr Murray
Perks, Transcript of Evidence, 22 June 2009, p.13.

35 Mr Murray Perks, Transcript of Evidence, 22 June 2009, p.12.
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number of ADF explosive ordinance technicians participate in similar
training overseas, including in the United States (US) and the United
Kingdom.36

Military cooperation with States not party to the
Convention

3.41  As previously mentioned, Article 21(3) of the Convention permits
States Parties to cooperate in military operations with States not party
to the Convention and who might use cluster munitions. Throughout
the inquiry this cooperation was commonly referred to as
interoperability between States. The Committee raised the following
issues in relation to Article 21:

m the motivations for the inclusion of Article 21(3) in the Convention;

m the ability for Australian personnel to inadvertently participate in
the use, or assist in the use, of cluster munitions due the
interoperability permitted under Article 21; and

m the risk of Australian personnel being relied upon to carry out an
action which would be in breach of the Convention while in the
midst of a joint military operation with a State not party.

Origin of clause on cooperation with non-Parties

3.42  The Committee questioned the origins and motivations for the
inclusion of Article 21 in the Convention. DFAT responded that:

... Article 21 was a very important provision in the
negotiations. Australia and a number of other countries,
while certainly wanting to be able to sign up to the
Convention, also recognised the importance of being able to
continue, in terms of defence cooperation, coalition
operations and UN peacekeeping, to cooperate with those
countries which do not, either from the beginning or for some
time, become Parties to the Convention.?’

343  DFAT submitted that the Government supported the clause on
interoperability to ensure that Australia could continue to cooperate
militarily with its allies, particularly with the United States of

36 Mr Murray Perks, Transcript of Evidence, 22 June 2009, p.13; Department of Foreign
Affairs and Trade, Submission No. 7.1, p. 1.

37 Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 12.
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America (US). DFAT submitted that such cooperation is a vital pillar
of Australia’s strategic security and defence arrangements.3

3.44  Dr Ben Saul concurred with this view and stated that interoperability
of coalition forces is important for security reasons.3?

Australian participation or assistance in the use of cluster munitions

3.45  Defence told the Committee that the US is likely to continue to use
cluster munitions in military conflicts, particularly against armoured
vehicles, and DFAT stated that it is likely that Australia will
participate in operations where allies may use cluster munitions.
DFAT submitted that Australia is currently working with allies to
determine how Australia will continue to participate in joint military
operations despite the continued use of cluster munitions by its
allies.*0

3.46  The Australian Red Cross noted that this issue posed a challenge
during negotiations on the Convention, and argued that the
interoperability clause in Article 21 may limit the Convention’s
provision that Parties cannot assist in the use of cluster munitions.*

3.47  The Committee queried how Article 21 would operate in practice, and
raised concerns that Article 21 may permit Australian personnel to
assist or participate in the use of cluster munitions.

3.48  Defence informed the Committee of how Article 21 would operate in
practice:

... the simplest way to understand the interoperability
provisions in the Convention is that ADF personnel should
not be the first or the last in the chain of command when
cluster munitions are used. That is, ADF personnel must not
be engaged in actually deploying the cluster munitions —an
example [is] that of a pilot actually dropping cluster
munitions —nor should they be at the top of the chain of
command with ultimate responsibility for exclusive control
over the choice of using cluster munitions.

However, ADF personnel can support the coalition in a wide

variety of roles, even if cluster munitions are used by one of
the coalition partners. They could still be employed in

38 Department of Foreign Affairs and Trade, Submission No. 7.1, p. 3.
39 Dr Ben Saul, Submission No. 8, p. 2.

40 NIA, para 15; Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 22 June 2009, p.
11; Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 17.

41 Australian Red Cross, Submission No. 4, p. 2.
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3.49

3.50

3.51

3.52

planning, intelligence, logistics and other support roles ...
and carry out senior roles in coalition headquarters. 4

Dr Ben Saul mooted another interpretation of Article 21, where
Australia could implicitly call upon an ally to use cluster munitions:

One interpretation of these provisions would allow Australia
to, for example, request US air support of Australian forces in
a joint operation in circumstances where Australian forces do
not expressly request US aircraft to use cluster munitions, but
where Australian forces know or reasonably believe that US
aircraft are likely to be carrying cluster munitions. In my
view, such an interpretation is plausible within the rules of
treaty interpretation.*

The Attorney General’s Department argued that specific scenarios
would need to be examined on a case-by-case basis in order to
determine if an action is permissible for an Australian operative to
carry out. While Article 21 permits military cooperation with non
signatories, this is still subject to the restrictions, reiterated in the final
clause of Article 21, which prohibit the use of cluster munitions.*

Defence stated that it will continue to monitor its military cooperation
with allies that may use cluster munitions:

To ensure Australia complies with its obligations under the
Convention, the Australian Defence Force will need to review
and issue explicit directives and rules of engagement and
conduct awareness training. We will continue to monitor the
approach to interoperability by other Parties to the
Convention and we will continue to monitor and discuss the
implications of Australia’s obligations under the Convention
with the United States and seek to preserve the greatest
degree of interoperability with the US that is consistent with
our obligations under the Convention, as we have done with

other arms control measures.*

Defence told the Committee that, while the ADF is permitted to carry
out a range of functions under Article 21, it does not necessarily mean
that ADF personnel will be carrying out these roles. It was stated that

42  Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 22 June 2009, pp. 11-12.
43  Dr Ben Saul, Submission No. 8, p. 3.

44 Mr Geoffrey Skillen, Transcript of Evidence, 22 June 2009, p. 15.

45  Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 22 June 2009, pp. 11-12.
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3.53

3.54

3.55

it is very common for the ADF to place additional restrictions on
personnel through directives and rules of engagement.“

DFAT argued that, whilst the specific legal and operational policy
issues relating to cooperation with non-signatories are still under
consideration, the Government will fully implement its obligations
under the Convention, including in its cooperation with States who
may use cluster munitions.*’

Dr Saul argued that if Australia is serious about prohibiting the use of
cluster munitions because of the adverse humanitarian effects, then
Australia should ensure the military cooperation permitted under
Article 21 does not, under any circumstances, justify the use, or
Australia’s inadvertent involvement in the use, of cluster munitions:

As an operational matter, Australia should be urged to
include in its rules of engagement a requirement that
Australian forces should not call upon military support from
[another State] where Australian forces know or reasonably
believe that the other State will likely use cluster munitions.*

Dr Saul and ALHR also argued that this issue could be further
addressed through domestic legislation where Australia clarifies its
literal understanding of Article 21. It was argued that, through such
legislation, Australia could preclude any unprincipled cooperation
with States not party to the Convention, and which may not serve the
Convention’s protective humanitarian purpose.*

Exposure of Australian personnel to the use of cluster munitions

3.56

3.57

The Committee raised concerns that, given the likelihood that cluster
munitions will be used by allies in joint operations, there is a risk that
Australian personnel may be exposed to a situation where, in the
midst of a joint military operation, they are relied upon to carry out
an action which would be in breach of the Convention.

Representatives from DFAT and Defence assured the Committee that
this would not occur. The Committee was told that the ADF operates
according to specific directives and rules of engagement, and that the
Government and the ADF will ensure that these directives will
prevent Australian personnel from carrying out actions which may be
in breach of the Convention. Defence further stated that such

46  Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 22 June 2009, p. 11.
47 Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 12.
48 Dr Ben Saul, Submission No. 8, p. 3.

49 Dr Ben Saul, Submission No. 8, p. 3; Australian Lawyers for Human Rights, Submission No.
21,p.2.
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measures are already taken to ensure Australia’s compliance with
other treaty-level agreements.50

Australian investment in cluster munition production

3.58  The Committee noted that Article 1 of the Convention prohibits States

Parties from assisting in the production of cluster munitions, and that
Article 9 of the Convention requires States Parties to enact legislation
which criminalises any activity prohibited under the Convention. The
Committee queried whether investment by Australian entities in
companies that develop or produce cluster munitions would be
viewed as assisting the production of cluster munitions, and thus if
such investment would be criminalised under the Convention.

3.59  DFAT told the Committee that the Convention does not explicitly

prohibit investment in companies that develop or produce cluster
munitions, nor does it define the term “assist’. DFAT stated that, in
accordance with its interpretation of the term under the Convention on
the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on Their Destruction, Australia has interpreted
‘assist’ to mean direct physical participation in any activity prohibited
under the Convention. DFAT stated that it is therefore doubtful that
Australian investment in companies that develop or produce cluster
munitions is prohibited under the Convention.5!

3.60  DFAT noted that the Government has not yet drafted the legislation

which will be required to implement Article 9 of the Convention, and
that the interpretation of terms such as “assist” will need to be looked
at in the development of the legislation.5?

Opposition to the Convention

3.61  DFAT noted that non-signatories include the US, Iran and Syria.% The

Committee queried if these states are likely to change their position,

50

51

52

53

Air Vice Marshall Geoffrey Brown, Transcript of Evidence, 15 June 2009, pp. 17-18; Ms
Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 17.

Ms Jennifer Rawson, Transcript of Evidence, 22 June 2009, p. 10; Department of Foreign
Affairs and Trade, Submission No. 7.1, p. 2.

Department of Foreign Affairs and Trade, Submission No. 7.1, p. 2; Ms Jennifer Rawson,
Transcript of Evidence, 22 June 2009, p. 10.

Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, pp. 8-9.
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3.62

3.63

3.64

3.65

3.66

and the reasons that these states have so far not supported the
Convention.

DFAT stated that in the case of Iran and Syria, neither country
participated in the negotiation of the Convention, which is consistent
with their position on other arms-control agreements.5

The Committee was told that there is no indication that the US is
moving towards signature or ratification of the Convention. However,
the US has introduced legislation to phase out the production of
unreliable cluster munitions by 2018.5

DFAT stated that there are a variety of reasons why States have not
signed the Convention. Some countries may have an interest in
producing cluster munitions, while others may consider that cluster
munitions continue to fulfil an important military purpose.5

DFAT emphasised that the Convention is still in its very early stages,
and that, given its recent negotiation, the number of current
signatories indicates very substantial international support for the
Convention. DFAT expressed its expectation that, over time, a
significant number of States will become a Party to the Convention.%

The Committee noted that Article 21 of the Convention requires States
Parties to make their best efforts to discourage States not party to the
Convention from using cluster munitions. The Committee queried
whether the provision that Australia can continue to cooperate
militarily with States who may use cluster munitions will undermine
Australia’s obligation to discourage States not party to the
Convention from using cluster munitions. DFAT responded as
follows:

The obligation on States Parties to exert their influence where
appropriate in discouraging the use of cluster munitions does
not preclude their continued ability to engage in military
cooperation and operations with States not party to the
Convention. States Parties have considerable discretion as to
the means of discharging the obligation to discourage States
not party from using cluster munitions. Australia will fulfil
this obligation as appropriate opportunities arise. This
obligation may be discharged in bilateral or multilateral
spheres through oral or written communications aimed at

54 Ms Jennifer Rawson, Transcript of Evidence, 22 June 2009, pp. 9-10.
55 Ms Jennifer Rawson, Transcript of Evidence, 22 June 2009, p. 8.

56 Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 18.

57 Ms Jennifer Rawson, Transcript of Evidence, 15 June 2009, p. 11.
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dissuading or advising States not party against using cluster
munitions.*®

Implementation

3.67

3.68

Under Article 9 of the Convention, Australia will be required to enact
legislation which criminalises any activity prohibited under the
Convention.*

Amendments to Department of Defence standard operating
procedures will also be required.5?

Costs

3.69

3.70

3.71

DFAT submitted that the Convention does not require Australia to
dispose of any existing weapons and Australia already meets its
assistance provisions through AusAID’s Mine Action program.5!

AusAID provided the Committee with an overview of the assistance
provided through its Mine Action program:

The contribution in this financial year is a little over $20
million to a range of countries. ... There is $5 million for mine
clearance in Afghanistan as well as $200,000 for international
support work for [Afghanistan] through the International
Centre for Humanitarian De-mining. There is also substantial
support for Cambodia, Iraq, Laos, Lebanon ... and Vietnam.5?

Thus, ratification of the Convention will not involve any immediate
additional financial cost for Australia.

DFAT stated that Australia may incur additional costs if further
assistance is requested under the Convention, however acceding to
such requests will be a matter for Government.

58 Department of Foreign Affairs and Trade, Submission No. 7.1, p. 2.
59 NIA, para 16.

60 NIA, para 16.

61 NIA, para17.

62 Mr Alistair Sherwin, Transcript of Evidence, 15 June 2009, p. 10.

63 NIA, para 18.
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Future treaty action

3.72

3.73

Article 13 provides that amendments may be made to the Convention
if adopted by a two-thirds majority of States Parties. An amendment
shall enter into force following acceptance of the amendment by a
majority of the States Parties.®

Article 20 of the Convention provides that a State Party can withdraw
from the Convention by notifying the Secretary-General of the United
Nations and giving notice of withdrawal to all other States Parties and
to the United Nations Security Council. Withdrawal would take effect
six months after the receipt of the instrument of withdrawal unless,
on the expiry of that six-month period, the withdrawing State Party is
engaged in an armed conflict, in which case the withdrawal shall not
take effect before the end of the armed conflict.®

Consultation

3.74

3.75

Relevant Commonwealth Ministers and agencies, and State and
Territory Governments, were notified of Australia’s proposed
ratification of the Convention.

An active dialogue was maintained with civil society organisations
during the negotiation of the Convention, particularly with the 21
Australian members of the Cluster Munitions Coalition. Australia
included representatives of civil society organisations in its
delegations to meetings on the Convention including Austcare, the
Australian Network to Ban Landmines, the Australian Red Cross and
World Vision Australia.5

Conclusions and recommendations

3.76

The Committee is of the view that ratification of the Convention
would reaffirm Australia’s commitment to limiting the impact of
armed conflict on civilian populations, and will significantly improve
the lives of people affected by cluster munitions. The Convention will
also permit Australia to continue to cooperate militarily with its allies.

64 NIA, paras 21 and 22.

65 NIA, para 22.

66 NIA, Attachment on Consultation, para 23.
67 NIA, Attachment on Consultation, para 24.
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3.77  The Committee also acknowledges concerns regarding the potential
for Australia to inadvertently participate in the use or assist in the use
of cluster munitions, despite the provisions of the Convention. The
Committee is concerned that some of the terms contained in the
Convention are not clearly defined and may provide an avenue by
which Australia could participate in actions which may contravene
the humanitarian aims of the Convention. The Committee therefore
considers that the Australian Government and the ADF should
address these issues when drafting the domestic legislation required
to implement the Convention, and when developing policies by
which the personnel of the Australian Defence Force operate.

I Recommendation 2

The Committee recommends that the Australian Government and the
Australian Defence Force (ADF) have regard to the following issues
when drafting the legislation required to implement the Convention on
Cluster Munitions, and when developing policies under which the
personnel of the ADF operate:

m the definition of the terms “use’, ‘retain’, ‘assist’, ‘encourage’
and ‘induce’ as they apply in Articles 1, 2 and 21 of the
Convention on Cluster Munitions;

m preventing inadvertent participation in the use, or assistance in
the use, of cluster munitions by Australia; and

m preventing investment by Australian entities in the
development or production of cluster munitions, either
directly, or through the provision of funds to companies that
may develop or produce cluster munitions.

I Recommendation 3

The Committee supports the Convention on Cluster Munitions and
recommends that binding treaty action be taken.
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