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DearMs Mclnnis

AMENDING THE CONVENTIONBETWEENAUSTRALIA AND THE US FOR THE
AVOIDANCE OF DOUBLE TAXATION

Pleasefind attachedthefollowing additionalinformationconcerningthebroadbenefitsarisingfrom
theproposedamendmentsto theUS-AustraliaDoubleTax Convention

• AttachmentA - a summaryofthebenefitsoutlinedin theNationalInterestAnalysisand
RegulationImpactStatementagainsteachofthekeyelementsoftheProtocol;

• AttachmentB - ananalysisofthecomparativestaticnetbenefitsoftheProtocol;and

• AttachmentC - acopyofthekey submissionsto theReviewofBusinessTaxationseeking
reductionsin foreignwithholdingtaxes.

As previotislyadvised,wehavenotundertakenany dynamiceconomicmodellingon thebenefitsof
theProtocol,astheseareverydifficult to quantify. Wenotethatmostcountriesfacesimilar
difficulties in quantifyingthebenefitsoftaxtreatychanges.We arealsounableto weightthe
differentelementsoftheProtocolagainsttrade-investmentflows andthelossofrevenue.

However,wehaveprovided(AttachmentB) for theCommittee’sinformationaquantitative
analysisofthestaticbenefitsthat arise,usingthesameassumptionsthatwereusedin costingthe
measureat $190mperannum. TheanalysissupportsourconclusionsthattheProtocolprovidesa
netbenefitto Australia.
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Pleaseadviseif wecanbeof anyfurtherassistance.I havecopiedthis informationto Ms Julie
Bishop,MP, ChairpersonoftheCommittee.

Yours sincerely

KenHenry
Secretaryto theTreasury



ATTACHMENT A

Summaryof benefitsarisingfrom theproposed
amendmentsto the UnitedStates— AustraliaDoubleTax
Convention

TheNationalInterestAnalysisandRegulationImpactStatementprovideabroad
outlineofthebenefitsoftheUS Protocolto amendtheUS-Australiadoubletax
convention. A summaryofthebenefitsareoutlinedbelowagainstthekey
elementsoftheprotocol.

Measure Benefits

1. Nil or5% US
dividendwithholding tax
(DWT) rate(downfrom
15%) for non-portfolio
dividendspaidto
Australiancompanies

• Thereductionin therateofUS DWT will improvethecompetitivenessofAustraliancompanies
operatingin theUS and createopportunitiesfor newentrantsandfor existingentrantsto expand
theiroperations.It will allowAustraliancompaniesto bringbackprofits from theirUS subsidiaries
largelyfreeofUS DWT (thecurrentrateis 15%). Approximately$90billion Australiandirect
equityinvestmentin theUS couldbenefitfrom reducedUS DWT — significantly,Australiandirect
investmentinto the USnow exceedsUS directinvestmentinto Australia(seeattachedchart).

• Australiandividendspaid to US residentsarein generalalreadyfreeof AustralianDWT (when
franked).

2. Clarificationof
Australia’sright to apply
capitalgainstax on US
investorsin Australia
whileensuringthatthe

.

US investorsarenot
doubletaxed.

o ClarificationofAustralia’sright to applycapitalgainstax onUSinvestors(andtheobligationof
theUS to providea credit for AustralianCGT paid)in Australiais an importanttaxbaseprotection
measure.Theestimatedrevenuethatcouldbe at risk is in therangeof$70mto $lOSrnper annum.

o Preventionofdoubletaxationis importantto facilitateinvestment. Continuinguncertainty
. . . . .

regardingthetaxationof capitalgainsandrelieffrom doubletaxationmayharmfutureUS
. .

investmentinto Australia.
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3. Nil interest
withholding taxon
interestpaidto US
financialinstitutions.

• Thecostto Australianbusinessofraisingcapital from US financialinstitutionsis expectedto fall
makingthis sourceofcapitalmoreaffordable,andimproving the internationalcompetitivenessof
Australianbusiness.

4. Reductionofthe
royaltywithholdingtax
(RWT) from 10%to 5%
andthetaxationof
equipmentroyaltiesas
businessprofits.

• Australianresidentsrequiredto meetthecostof AustralianRWT on royaltypaymentsmadeto US
residentswill benefitfrom thereducedRWT rate. Consultationswith businesshadindicatedthat
gross-upobligationsarecommonlyimposed(thatis, thecostof RWT is paidby theAustralian
companyvia an additional charge).

5. Improvementof
arrangementsfor taxing
gainsaccruedon assets
heldby departing
residents.

• Theseimprovementsaddresswidespreadbusinessconcernsaboutthepotentialfor doubletaxation
arisingfrom theapplicationof Australia’sCGT to expatriatesdepartingAustralia. Theseconcerns
havenegativelyaffectedtheability ofAustralianlocatedcompaniesto attractandretainskilled
expatriatestaff, andhasthepotentialto affectheadquarterslocationdecisionsto Australia’s
detriment.
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ATTACHMENT B

STATIC ANALYSIS OF THE NET BENEFIT TO AUSTRALIA OF THE PROTOCOL

Theongoingrevenuecostto theCommonwealthoftheProtocolis estimatedto be$190million per
annum.This is theestimatedrevenuecostfor 2004-05shownin thepublishedcostings(thefigures
for theearlieryearsareaffectedby timing issues,andarenot suitableindicatorsoftheongoing
revenuecost).

The$190million estimateis ameasureofthenetrevenuelossto theCommonwealth,but it is not a
comparativestaticmeasureofthenetbenefitor lossto AustraliaoftheProtocol. A comparative
staticmeasureofthenetbenefitor lossto Australiarequiresquantifyingtheimmediatebenefitsfor
businessof reducedcostsarisingfrom theagreedreductionsin AustralianandUS withholdingtaxes
andtaking accountofAustralianrevenueprotectedin respectofcapitalgainstax (CGT).

Theattachedtablesetsout thestaticgainsandlossesto Australians(bothprivateandpublic sector)
from theProtocolusingthesameassumptionsandestimatesusedto calculatetherevenueloss
estimateof$190million for 2004-05.Theonlyadditionalfigureis an estimateoftheongoing
capitalgainstax revenueat risk if theProtocoldoesnot takeeffect.

Thefirst colunmin thetableshowsthegrossrevenuecostto theCommonwealthoftheProtocolin
2004-05.Thatamountis $275million.

Thesecondcolunmshowstheimmediatebenefitsto businessthatareimplicit in therevenue
costing. Businessbenefitsin two ways. Reductionsin Australianroyaltyandinterestwithholding
taxreducetheneed(asdiscussedin AttachmentA) forbusinessto makegross-uppayments.The
costingsassumethatAustralianbusinesscurrentlybear50 percentofthe costofthe.these
withholding taxes. Second,businessalsobenefitsfrom reducedUS withholding taxes
principallydividendwithholding tax.

Thethird columnshowsthat asAustralianbusiness(andshareholders)benefitfrom reducedcosts,
that resultsin offsettingrevenuegainsfor theCommonwealth— estimatedto be $85 million in
total. Forexample,thereducedroyaltypaymentswill reduceacompany’stax deductionsand
increaseits assessableincome. Thegrossrevenuecost($275million) is reducedby theseoffsetting
gains($85million) to givethenetcostestimateof $190million.

Thefourth columnshowstheAustralianrevenueprotectedby thetreatyconfirmingAustralia’s
ability to applyCGT to US residents.It is estimatedto beon averagein theorderof$85 million.

Thenetnationalbenefitcanthenbeworkedout, andis shownin thefifth columnofthetable. On
thelosssideis theinitial grossrevenuelost ($275million). Onthegainside,therearethebenefits
to Australianbusinessandtheoffsettingrevenuegains(in total $260million) andrevenueprotected
($85million). In total thereis anestimatednetbenefitto Australiaof$70 million.

Thetableis a comparativestaticexercise,andnot economicmodelling. It doesnot attemptto trace
throughthe consequencesoftheProtocolin termsofcross-borderinvestmentlevels,tech~iology
access,reducedcostofcapitalandeconomicgrowthandjobs. Thetabledoeshoweverillustrate
thatthe assumptionsunderlyingthe$190million revenueestimatesupporta conclusionthat
Australiahasastaticnetgainfrom theProtocol. Theexpectedincreasein cross-bordertradeand
investmentshouldaddsignificantlyto that gain.



Static gains andlossesto Australia of the Protocol to the Australia - United Statesdoubletax convention, 2004-05(a)

Australian tax changes
Grossrevenue Businesscost

cost reductions(b)
Offsetting

revenuegains(c)
Revenue Netnational

protected(d) benefit

ReducedAustraliadividendwithholding tax

ReducedAustralia interestwithholdingtax

ReducedAustralianroyaltywithholdingtax

Affirmation of AustralianCGT rights

sub-total

UnitedStatestaxchanges

ReducedUnitedStatesdividend withholdingtax

ReducedUnitedStatesinterestwititholding tax

ReducedUnitedStatesroyaltywithholdingtax

sub-total

Total (h)

(1) (2) (e) (3) (l)+(2)+(3)

$m $m $m $m $m

-45 0 0 na -45

-90 45 15 na -45

-140 70 20 na -70

0 na na 85 85

-275 115 35 85 -75

Grossrevenue
cost

Businesscost
reductions(1)

Offsetting
revenuegains(c)

Revenue
protected

Net national
benefit

(1) (2) (e) (3) (1)+(2)+(3)

$m $m $m $m $m

na 140 50 na 140

na (g) (g) na (g)

na 5 - na 5

na 145 50 na 145

-275 260 85 85 70

(a) This tableis based(exceptfor theCGT figure) on theassumptionsunderlyingtlle revenueestimatesin the2001-02 MYEFO, 2001 PEFOand2002-03BudgetPapers.
(b) It wasestimatedthat50 per centofthebenefitofthe reducedroyalty andinterestwithholdingtaxwasderivedby businessin reducedcosts.
(c) Offsettingrevenuegainsasaresultofreducedcostsfor Australianbusiness. PotentialCGT gainsfrom increasedmarketvalueofcompanieswith UnitedStates

operationsandof companytax gainfrom improvedopportunitiesto thinly capitaliseUnitedStatesoperationsareunquantifiableandarenot reflectedin theseestimates.
(d) Estimateofaveragereveiuieat risk if Austrahiastaxingrightstiol coinfinncd (currenttreatydoesnotdirectlyaddresspositionofCGT).
(e) Offsettingrevenuegainsdo not impacton netnationalbenefit asthey representareallocationwithin Australiaoftile benefitsof reducedbusinesscosts.
(1) Estimatedreductionin UnitedStatesdividendwithholdingtax.
(g) Not estimated.
(II) Thegrossrevenuecostplustheoffsettingrevenuegainsgivesthecostshownin tile foiwardestimatesof$190million.



ATTACHMENT C

THE REVIEW OF BUSINESSTAXATION AND DIVIDEND WITHHOLDING TAX
(DWT)

o TheReviewofBusinessTaxationnotedthat severalsubmissionshadstressedtheimportance
ofDoubleTaxationAgreementissues,particularlyrelatingto seekingareductionin foreign
DWT rates. Copiesofthekey submissionsareattached:

- PricewaterhouseCoopers;

- ArthurAndersen;

- TheMineralsCouncilofAustralia;

- TheBusinessCouncilof AustraliaandtheCorporateTaxAssociation;

- JamesHardieIndustriesLimited;

- KPMG; and

- LendLease.

• TheReviewconcurredwith theviewsexpressedin thesubmissionsbutnotedthat it is
necessaryto reachanoutcomethatprovidesnetbenefitsto both countries.

• TheReviewarguedthatreducingforeignDWT wouldbenefitAustraliasincemoreincome
would bereturnedto Australiaandbesubjectto Australiantax.

o TheReviewrecommended(recommendation22.21)thatAustraliashouldpressstrenuouslyto
haveforeigntax ondividendsonnon-portfolioinvestmentreducedin futuretreaties.The
Reviewwenton to notethat this would significantlybenefitAustralianinvestmentoffshore,
particularlyinto theUnitedStateswhich currentlylevies15 percentiii thecurrentDTA with
Australia,but notin manyof its otherDTAs. TheReviewalsonotedthat its recommendation
hadreceivedstrongsupportin submissionsandconsultations.

• SincetheReview,consultationswith thebusinesscommunityhavebeenconductedon theUS
Protocol. This includesconsultationsthroughtheTaxTreatiesAdvisoryPanel(TTAP), and
discussionswith representativesofthefinancialservicessector.


