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DearSenatorWatson

Taxation- JPIC

I am writing to you in your capacity as a member of the Joint Parliamentary Investigating
Committee. I want to bring to your attentiona disturbingapproachthe Commissionerof
Taxationis taking to amatterwhichaffectsthousandsof taxpayers.

As backgroundto this matteryou will recall that aboutsix yearsagothe ATO retrospectively
amendedhundredsof thousandsof tax returnsfor about45,000 investorsin agricultural,and
other tax effective investmentprojects. Many of thesepeopleacceptedan invitation by the
Commissionerto settle basedon representationsmadeby the Commissionerconcerningan
early test case selectedby the Commissioner.This settlementdeed took the form of an
“agreement”which meantthatthe taxpayergaveup all their rights to take action againstthe
Commissioneror benefit if the Commissionerwas proved wrong in the courts. Several
subsequentcourt caseshaveshownsomeof the Commissioner’smaterial representationsto
be falseandmisleading.

My firm currentlyrepresentsabout1,000taxpayerswho are in the processof seekingclarity
from the courtsin relationto their investments.In theprocessof representingour clientsour
firm becameawarethat the Commissionerhad issuedinvalid assessmentsto many of our
clients. We have finalised severalcaseswherethe Commissionerhasadmittedhis mistake
andrefundedour clientstheir moneypaidunderthe settlementdeedplusinterestandcosts.

A surveyof our clientbaseshowsthat about50% of amendedassessmentsareinvalid. Given
the size of our client base we believe this percentagemaybe representativeacross all
taxpayersin theseprojects.However the Commissioneris refusing to refund moneyto all
thoseaffected.

At our instigationMr VoshasapproachcdthcCommissionerandhasbecninfoh1’ed thatthere
areonly afew taxpayersaffected. This is quite clearlynot the case.The Commissionerhas
apparentlyinformedMr Vos that taxpayerswho receivedinvalid assessmentsand settledare
not entitled to arefund of moneyspaidwhere,hadthe taxpayersdrawnit to the attentionof
the Commissioner,the invalid assessmentscouldhavebeenrectified. Thesetaxpayerswere
not at the time awareof the Commissioner’smistake,and in anyevent it should not be an
obligationof taxpayersto identify andcorrectATO mistakes.

I would bepleasedto providethe Committeewith anyfurther informationon this matter.
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