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SUMMARY

TheAuditor-General’sperformanceaudit reportentitledIntellectualProperty

PoliciesandPracticesin CommonwealthAgenciesis thefirst dedicatedauditofthe

AustralianGovernment’sintellectualpropertypoliciesandmanagementpractices.

This submissionarguesthatin conductingtheperformanceaudittheAuditor-General

failedto properlyconsiderthemanagementandaccrualbudgetingframeworks

applyingto partsoftheAustralianGovernmentunderthefinancialframeworksetout

in theFinancialManagementandAccountabilityAct1997(Cth). Thesubmission

concludesthattheproperplacefor intellectualpolicy andpracticeto be addressedis

throughtheexistingmanagementframework,with theChiefExecutiveInstructions

settingout thedetailedpoliciesandpractices,andtheexistingaccrualbudgeting

framework,wheretheFinanceMinister’s Ordersalreadyrequirethe identifying,

recordingandvaluing ofintellectualproperty.

IMPORTANT NOTE

TheAuditor-General’sperformanceaudit reportentitledIntellectualProperty

PoliciesandPracticesin CommonwealthAgencieswaspreparedbeforetheadoption

ofAustralianequivalentsof internationalaccountingstandards.Thesenewstandards

mayfurtherlimit what intellectualpropertymaybe includedonthe faceof financial

statements,but shouldnot limit therequirementsfor identifying, recordingand

valuingsetout in theexistingaccrualbudgetingframework(includingnotesto the

financialstatements).This submissionhasbeenpreparedaccordingto earlier

accountingstandards,andtherearesomeconsequentialchangesthatmayresultfrom

theadoptionofAustralianequivalentsof internationalaccountingstandardsthathave

notbeenaddressed.

r

3



1. INTRODUCTION

1.1 TheAuditor-Generalrecentlypresentedto Parliament’aperformanceaudit2

reportentitledIntellectualPropertyPoliciesandPracticesin Commonwealth

Agencies.3Thereportrepresentsthefirst dedicatedauditoftheAustralian

Government’s4intellectualproperty5policies andmanagementpractices.6

Significantly, theAuditor-Generalidentifiesacommonsetofprinciplesthat,

in his view, ‘shouldunderpinthemanagementof intellectualpropertyin any

organisation’,7andprovide ‘guidingprinciplesfor considerationand

implementation’in thepublic sectorenvironment.8

1.2 TherecommendationsoftheAuditor-Generalwere:

‘TheANAO9 recommendsthat, in orderto ensuretheeffectiveandefficientmanagementof

intellectualproperty,agenciesdevelopanintellectualpropertypolicy appropriatefor agency

circumstancesandfunctions,andimplementtherequiredsystemsandproceduresto support

suchapolicy’.’0

‘In orderto ensurethatthe Commonwealth’sinterestsareprotected,the ANAO recommends

that theAttorney-General’sDepartment,theDepartmentof Communications,Information

TechnologyandtheArts, andIP Australia(alongwithotherrelevantagencies),work together

to developa whole-of-governmentapproachandguidancefor themanagementof the

CommonwealthParliamentaryDebates(2004a),p 19563 (Senate);CommonwealthParliamentary
Debates(2004b),p 24110(Houseof Representatives).
2 Act 1997(Cth) s 18: ‘The Auditor-Generalmayat anytime conducta reviewor

examinationofa particularaspectoftheoperationsof thewholeorpartof theCommonwealthpublic
sector,beinga reviewor examinationthat is not limited to theoperationsof onlyoneAgency,bodyor
person’(s 18(1)).
~Auditor-General(2004).
“Noting that the term ‘AustralianGovernment’ispreferredto the term ‘Commonwealth’in this article,
althoughtheyareusedsynonymously.
~Definedby theAustralianNationalAudit Office as ‘[i]ntellectual propertyincludesall copyright
(includingrights in relation to soundrecordingsandbroadcasts),all rightsin relationto inventions
(includingpatentrights),plantvarieties,registeredandunregisteredtrademarks(includingservice
marks),registereddesigns,circuit layouts,andall otherrightsresulting fromintellectualactivity in the
industrial, scientific, literaryor artistic fields’: AustralianNationalAudit Office (2003),p 26.
6 Previousperformanceauditshaveonlydealtwith intellectualpropertyissuesindirectly: seefor
examplesAuditor-General(2003);Auditor-General(2002);Auditor-General(1998b);Auditor-General
(1998c).
‘ Auditor-General(2004),p 18.
~Auditor-General(2004),p 18.
~AustralianNationalAudit Office (ANAO); this is anoffice establishedundertheAuditor-GeneralAct
1997(Cth) s38 consistingoftheAuditor-Generalandthe staffappointedunderthePublic ServiceAct
1999(Cth) to assisttheAuditor-General,togetherbeinga StatutoryAgencyfor thepurposesof the
Public ServiceAct 1999(Cth) s7.
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Commonwealth’sintellectualproperty,taking into accountthedifferent functions,

circumstancesandrequirementsof agenciesacrosstheCommonwealth,andtheneedfor
‘ 11

agencyguidanceandadviceon intellectualpropertymanagement.

1.3 In undertakingtheperformanceaudittheAuditor-General’sobjectiveswereto

‘form anopinionon whetherCommonwealthagencieshavesystemsin place

to efficiently, effectivelyandethicallymanagetheirintellectualproperty

assets’and ‘identify areasfor betterpracticein intellectualproperty

managementby thoseagencies’’2Thiswasassessedagainstthe ‘principal’

criteriathat ‘do agencieshavethenecessaryleadershipand corporateor

organisationalstructuresto supportmanagementof intellectualproperty?’and

‘to whatextentdo thesemanagementsystemsreflectprinciplesofgood

practicein intellectualpropertyassetmanagement?,•13

1.4 In conductingtheperformanceauditvariousAustralianGovernmentagencies

weresurveyed‘to examinetheextentto whichagencieshavestructuresor

systemsto supportthemanagementofintellectualproperty’~14andthenseven

agencieswereselectedto ‘examine’and‘showcase’theirintellectualproperty

managementpractices.15Thescopeoftheperformanceauditwasconfinedto

the ‘approaches’and‘themes’ofmanagingintellectualproperty,carefully

acknowledgingthatthe ‘audit doesnot advocatea singlesolutionfor all

intellectualpropertytypesandall agencycircumstances’16andthatthe ‘audit

[does]not focusupontheappropriatenessofan individualagency’sapproach

10 Auditor-General(2004),pp 24 and57 (Recommendation1).
Ii Auditor-General(2004),pp 24 and59 (Recommendation2).
12 Auditor-General(2004),p 27.
13 Auditor-General(2004),p 27.
14 Auditor-General(2004),p 28; ‘Agenciesrangedin sizefrom fewerthan20 to over50 000

employees,with functionsrangingfrompolicy developmentandregulation,to servicedeliveryand
researchanddevelopment.Someagencieswerebasedcentrallyin Canberra;while othershad
operationsAustralia-wide.Totalannualrevenuefor these74 agenciesexceeded$270billion’ (p 28);
seealso AustralianNationalAudit Office (2003),p 4.
IS Auditor-General(2004),p 28; theseweretheAustralianBureauof Statistics,AirservicesAustralia,
Departmentof Defence(includingDefenceScienceandTechnologyOrganisation),AustralianNuclear
ScienceandTechnologyOrganisation,Departmentof EmploymentandWorkplaceRelations,
CommonwealthScientific andIndustrialResearchOrganisationandtheGrainsResearchand
DevelopmentCorporation(p 106).
16 Auditor-General(2004),p 29.
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to intellectualpropertymanagement’.17Significantly, in definingthe concept

of ‘intellectualpropertymanagement’theAuditor-Generalconsidered:

‘Intellectualpropertymanagementrequiresthe implementationof measureswhich will ensure

thatanorganisationidentifies,adequatelyprotects,andcontrolsintellectualpropertyassets

and,whereappropriate,facilitatesexploitationof thoseassetsfor commercial,operationaland

publicbenefit’.’8

1.5 TheAuditor-General’sperformanceauditaddressedagenciesunderthe

FinancialManagementandAccountabilityAct1997(Cth) (theFMA Act),

bodiesundertheCommonwealthAuthoritiesandCompaniesAct1997(Cth)

(theCAC Act) andprobablyotherbodiesoutsidetherealmsoftheFMA Act

andCAC Act.19 This submission,however,confinesits analysisto theFMA

Act. UndertheFMA Act, intellectualpropertyis aresourcethatmustbe

properlyusedandproperlymanaged.20TheFMA Act proscribesa financial

framework(comprisedof amanagementframeworkandan accrualbudgeting

framework)settingoutparticularmanagementandaccrualbudgeting

obligationsandresponsibilitiesfor theproperuseandpropermanagementof

theseresources.Thenextpart’ Part2 ofthis submission,broadlydescribesthe

umbrellafinancialframework,comprisingthemanagementandaccrual

budgetingframeworks.Part3 specificallyaddressesthemanagement

frameworkandthe specialobligationsof ‘ChiefExecutives’of ‘Agencies’,

andPart4 specificallyaddressesthe financialreportingrequirementsunderthe

accrualbudgetingframework.Part5 setsout theconclusionsthatwhile the

performanceaudit setoutby theAuditor-Generalis to be welcomed,in

conductingtheperformanceaudit theAuditor-Generalfailed to properly

considerthebroaderfinancialframeworkapplyingto partsoftheAustralian

Government.As aconsequencetheAuditor-General’srecommendationsfail

to considertheexistingpolicesandpractices,andthenfail to addressthe

17 Auditor-General(2004), p 29.
18 Auditor-General(2004),p 33.
19 SuchastheHigh Courtof AustraliaadministeredundertheHigh CourtAct 1979(Cth).
20 Thisarticleassumesthatintellectualpropertyunderthecustodyandcontrolof anFMA Act Agency

is anAustralianGovermnentresource(being‘public property’whenin theform of apatent,copyright,
circuit layout, andso on,andan‘otherCommonwealthresource’whenin a formoutsidetheformal
intellectualpropertyschemes,suchasknow how,andsoon) addressedby theFMA Act. Notablythe
Long Title ofthe FMA Act provides:‘An Act to providefor theproperuseandmanagementofpublic
money,publicpropertyandotherCommonwealthresources,andfor relatedpurposes’.
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appropriateframeworkforimplementingtheproperpoliciesandpracticesof

managingandaccountingforintellectualpropertyin theAustralian

Government.

2. THE FINANCIAL FRAMEWORK

2.1 TheFMA Act21 appliesto bodiesthat are‘agentsoftheCommonwealth’.22

Thesearebodiesthat ‘functiononly asa financialand custodialagentfor the

legalentity thatis theCommonwealth,without acquiringseparatelegal

ownershipofthe ... assetsit dealswith on theCommonwealth’sbehalf.23The

CAC Act appliesto theonlyotherstatusthatwasconsideredatthetimeto be

‘financially autonomousincorporatedCommonwealthbodiesthat canacquire

legalownershipin theirownright’ 24 Theoriginal FMA Act25 establishedthe

‘regulatory/accounting/accountabilityframeworkfor dealingwith and

managingthe ... propertyoftheCommonwealth’,specifiedthe

‘responsibilitiesandpowersnecessaryfor theefficient,effectiveandethical

useoftheresourceslawfully availableto theCommonwealthto carryout its

program’,andprovided‘for appropriatemechanismsto ensurethatthe

stewardshipandmanagementperformanceofthosewho areresponsiblefor

thoseresourcescanbemadevisible and,thereby,allow themto beheld

accountable’26 Thiswasto ‘provide alegislativeframeworkfor effectiveand

accountablefinancialmanagementthatis notonly matchedto thepublic

sectorenvironmentoftoday,but aframeworkthatwill alsobe flexible enough

to meettheevolutionarychangesto Commonwealthfinancialmanagement

21 SeeCommonwealthParliamentaryDebates(1996),p 8344;althoughsimilarBills hadbeenintroducedin

1994,referredto a committeeandlapsedwhentheParliamentwas proroguedin 1996:seeJointCommittee
of PublicAccountsandAudit (1994); thiswaspartof apackagethat includedtheCommonwealth
AuthoritiesandCompaniesBill 1996(Cth) andtheAuditor-GeneralBill 1996 (Cth) that in partreplaced
therepealedAuditAct 1901 (Cth): seeAudit (TransitionalandMiscellaneous)AmendmentAct 1997(Cth)
sch 1.
22 CommonwealthParliamentaryDebates(1996),p 8344.
23 CommonwealthParliamentaryDebates(1996),p 8344.
24 CommonwealthParliamentaryDebates(1996),p 8344.
25 Assentedon24 October1997 andcommenced1 January1998 (Gazette1997,No GN49); amended

by FinancialManagementLegislationAmendmentAct 1999(Cth),PublicEmployment(Consequential
andTransitional)AmendmentAct 1999(Cth), FinancialManagementandAccountabilityAmendment
Act2000(Cth) andCriminal CodeAmendment(Theft, Fraud, BriberyandRelatedOffences)Act 2000
(Cth).
26 CommonwealthParliamentaryDebates(1996),pp 8344-8345.
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practicesthatthefuturewill inevitablybring’ •27Thekeyconceptsestablishing

the ‘boundaries’28ofthis financialframeworkweresetout in thedefinitionsin

theFMA Act:

• ‘Agency’ — aDepartmentofState(includingpersonsallocatedto that

Department),29aDepartmentoftheParliament(includingpersons

allocatedto that Department),30anda ‘prescribedAgency’;31

• ‘ChiefExecutive’ — for aprescribedAgency, ‘the personidentifiedby the

regulationsastheChiefExecutiveoftheAgency’~ and for anyother

Agency, ‘the personwho is theSecretaryoftheAgencyfor thepurposes

ofthePublicServiceAct1999 (Cth)32 or theParliamentaryServiceAct

1999 (Cth)’;33

• ‘official’ — ‘a personwhois an AgencyorpartofanAgency’, includinga

personwhoperformsa ‘financial task’34 for theAgency;35and

• ‘public property’ — ‘propertyin thecustodyorunderthe controlofthe

Commonwealth’or ‘propertyin thecustodyorunderthecontrolofany

personactingfor oron behalfoftheCommonwealthin respectofthe

custodyorcontrolof theproperty’, andtheseboth include‘suchproperty

27 CommonwealthParliamentaryDebates(1996),p 8345.
28 CommonwealthParliamentaryDebates(1996),p 8345.
29 SeeFMA Regulationsrr4(a)-(d),(f) (FMA Regulations).

30 SeeFMA Regulationsr 4(e).
31 SeeFMA Act s5: ‘a body, organisationor group ofpersonsprescribedby theregulationsfor thepurpose
of this definition’; for thepurposesof this definitiontheFinancialManagementandAccountability
Regulations1997 (Cth) r 5 prescribedthe ‘body, organisationor group’ setout in sch 1, and‘otherpersons
who performfinancialtasksin relationto a functionof a personreferredto in anitem in sch 1’; it is notable
thatsomeof the ‘prescribedagencies’in sch 1 aresubjectto theCommonwealthAuthoritiesand
CompaniesAct 1997(Cth) for theirhandlingof ‘public money’.
32PublicServiceAct 1999(Cth) s7 providesthat the ‘Secretary’means‘the Secretaryof a Department’;
theterm ‘Department’is definedto mean‘aDepartmentof State,excludinganypartthat is itself an
ExecutiveAgencyor StatutoryAgency’; the term ‘AgencyHead’ is definedto mean‘the Secretaryof a
Department’,‘the Headof anExecutiveAgency’ or ‘the Headof a StatutoryAgency’.
~ ParliamentaryServiceAct 1999 (Cth) s 7 providesthat the ‘Secretary’means‘the Secretaryof a
DepartmentandincludestheClerk of theSenateandtheClerkof theHouseof Representatives’andthat
‘Secretaryofa Department’means‘(a) if theDepartmentistheDepartmentof the Senate— theClerkof the
Senate;or (b) if theDepartmentis theDepartmentof theHouseof Representatives— theClerkof that
House;or (c) if theDepartmentis anotherDepartment— theSecretaryof that Department’.
~“ SeeFMA Regulationsr 3: ‘a taskor procedure... [otherthananauthorisedarrangementfor thereceipt
or custodyof public moneyby anoutsider] ... relatingto: (a) thecommitmentor spendingof public
money;or (b) themanagementor control ofpublic money’.
~ Fora Departmentof StateandtheDepartmentoftheParliament(FMA Regulationsrr4(d) and(e)) and
for a prescribedAgency(r 5(1)(b)).
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thatis heldon trust for,orotherwisefor thebenefitof, apersonotherthan

theCommonwealth’•36

2.2 Thedevelopmentsreflectedin theFMA Act wasto setout overriding

principlesofmanagementanddevolvethedetailedmanagementpracticesto

be implementedby ChiefExecutives,in contrastto theprescriptiveprocedural

contentappliedunderthepreviousAuditAct1901 (Cth).37This devolutionis

achievedundertheFMA Act by requiringChiefExecutivesto bedirectly

accountableandmanagetheirresources‘efficiently, effectively and

ethically’ 38 While therearesomehighlevel proscriptionsaresetout in

FinanceMinister’s Orders(FMOs)39andMinisterialGuidelines40to ensure

consistencyacrosstheAustralianGovernment,4’theFMA Act expressly

recognisedthat ‘[t]he legislativeframeworkwill becompletedby instructions

which chiefexecutiveswill beauthorisedto issueto officials oftheir

agencies~~42Thus,theunderlyingpolicy objectiveoftheFMA Act’s approach

is thatthemanagementperformanceandstewardshipoftheAustralian

Government’sresourceswasmademoreefficient,effective,visible and

accountableby leavingtheirmanagementto ChiefExecutivesandthen

makingthoseChiefExecutivesaccountablefor theiractivities.43

2.3 Integral to thedevolvedresponsibilityto ChiefExecutivesis therequirement

for accountabilitythroughproperaccountingfor theresourcesundertheChief

Executive’scustodyandcontrol.TheFinancialManagementLegislation

36 SeeFMA Acts 5; it is notablethat ‘specialpublic money’ is a subsetof ‘public money’ (s 5 ands 16).

~ SeegenerallyJointCommitteeofPublicAccounts(1989).
38 FMA Acts 44.

~ FMA Act s63; in particulartheaccountingrequirementsto satisfytheroleof the ‘FinanceMinister’ in
preparinganaccountoftheCommonwealthfor theParliament:seeFMA Act Pt 8.
40 FMA Act s64; it is notablethat theseguidelinesarenot confinedto theFinanceMinister;seefor
exampletheFraud Control Guidelinesissuedby theMinisterfor JusticeandCustomsunderFMA
Regulationsr 19: seeAttorney-General’sDepartment(2002).
41 Forexamples,AustralianGovernmentcreditcards(being ‘acredit cardissuedto theCommonwealth
to enabletheCommonwealthto obtain cash,goodsorserviceson credit’: FMA Act s 60) maybeused
for somecoincidentalprivateexpendituresubjectto repayingthat amount:FMO 1997 o 2.5.1;
estimatesmustbepreparedin theform specifiedandprovidedasrequiredby theSecretaryto the
Departmentof FinanceandAdministration:FMO 1997 o 2.4.2.
42 CommonwealthParliamentaryDebates(1996),p 8344.
“~ SeeCommonwealthParliamentaryDebates(1996),pp 8344-8345.
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AmendmentAct1999 (Cth)44 modifiedthefinancialframeworkto changefrom

thecashaccountingframeworkoftheoriginal FMA Act to thenewaccrual

budgetingframework:45

‘Thepurposeof thisbill is to amendtheCommonwealth’sfinancial legislationto facilitatethe

introductionof afull accrualfinancialframeworkfrom 1 July 1999.Underanaccrual

financialframeworkthegovernmentwill budget,manageandreporton all of the

Commonwealth’srevenuesandexpenses,includingthosethathaveaccrued,its assetsand

liabilities andits cashflows. Thiscontrastswith thepresentframework,wheretheaccounting

focushasbeenoncashtransactionsandcashbalanceswith minimal emphasison the

transparencyof otherresourcetransactionsandtheir underlyingassetsandliabilities.

At amacrolevel,accrualinformation will makemoretransparentwhether,overtime, the

Commonwealthis operatingat a sustainablelevel,howits financialpositionis changingand

how it is financingits operations.Greatertransparencyof govermnentfinancialoperationshas

beenan importantandcontinuingcommitmentof this government... a full accrualaccounting

frameworkis anessentialcomplementto thestructuralandculturalchangethegovernmentis

seekingby wayof amorecompetitive,efficient andeffectivepublic sector.It is also essential

if theaccountabilityrequirementsof theparliamentandthe taxpayer,andthegovermnent’s

commitmentto a charterofbudgethonesty,areto bemet’.46

2.4 TheFMOsarethecentralinstrumentsettingout theaccrualbudgeting

requirementsfor Agencies.TheFMOs establish‘a consistentbasisfor

preparingfinancialreportsandbudgetsby [Agencies]’to assist‘usersin

assessingandcomparingfinancialperformanceof individual [Agencies],

includingperformanceagainstbudgets’,‘the Governmentin presentingthe

Budgeton afull accrualbasis’and ‘the FinanceMinisterin preparingreliable

consolidatedfinancialstatements’Y~ TheFMA Act alsorequiresChief
48 preparefiExecutivesto keeprecordsrequiredbytheFMOs, to nancial

statementsrequiredby theFMOs,49providefinancialstatementsand

________________________________

“i’ SeeCommonwealthParliamentaryDebates(1999),p 2283.
~ ‘Accrual accountingis abasisof accountingwherebythe financialeffectsof transactionsandeventsare
recognisedwhentheyoccur(andnotas cashis receivedor paid)andincludedin financialstatementsfor
thereportingperiodsto which theyrelate’: ExplanatoryMemorandum,FinancialManagementLegislation
AmendmentBill 1999(Cth) p 3.
46 CommonwealthParliamentaryDebates(1999),p 2283.
‘~ Departmentof FinanceandAdministration(2003a), p 5.
48 FMA Act s48(1).
‘~ FMA Act s49(2).
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informationto theFinanceMinister50andpresentannualfinancialstatements

to theAuditor-General.51TheAuditor-Generalis thenrequiredto

independently52auditthesestatementsandreportto theMinister,53 stating

whetherthe annualfinancialstatements‘havebeenpreparedin accordance

with the[FMOs]’ and‘give atrueandfair view ofthemattersrequiredby

those[FMOs]~ Basedon this informationtheFinanceMinisterpublishes

monthly financialstatements55andpreparesannualstatements56that arethen

independentlyauditedby theAuditor-General.57

2.5 In accordancewith the CharterofBudgetHonestyAct1998(Cth) (CBH Act)

thefinancialinformationprovidedby ChiefExecutivesis compiled.This

informationassiststheTreasurerto makepublic amid-yeareconomicand

fiscal outlookreportby theendofJanuaryin eachyear,orwithin 6 months

afterthe lastbudget,whicheveris later,58abudgeteconomicandfiscal

outlookreportwith eachbudget,59anda final budgetoutcomereportwithin 3

monthsoftheendofeachfinancialyear.60Theoutcomeofthesevarious

reportingrequirementsis to provideParliamentwith informationin theform

of cashbalancesofmoneysactuallyheldby theCommonwealth,61

informationaboutthetruecostsandliabilities incurredby the

Commonwealth62andthe sometransparencyto theotherresourcetransactions

andtheirunderlyingassetsandliabilities.63

50FMAACts 50.
~‘ FMA Acts 49(1).
52 SeeAuditor-GeneralAct 1997(Cth) s 8; ‘The Auditor-Generalis anindependentofficer of the

Parliament’(s 8(1)).
~ FMA Acts 57(1).
~“ FMA Act s 57(2).
55FMAActsS4.
56 FMA Act s 55; FMA Regulationsr 22A.
~ FMA Act s 56; FMA Regulationsr 22B.
58 CBH Act s 14(1).
~ CBH Acts 10.
60CBHActs18.
61 Seefor examplesTreasury(2003),pp 1-5; Departmentof FinanceandAdministration(2003b),pp
44-45.
62 Seefor examplesTreasury(2003),pp 17-25; Departmentof FinanceandAdministration(2003b),p
41.
63 Seefor examplesTreasury(2003),pp 37-50;Departmentof FinanceandAdministration(2003b),p
42.
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2.6 Thus,underthe FMA Act financialframework64thereis amanagement

frameworkdevolvingresponsibilityto ChiefExecutivesto useandmanagethe

resourcesundertheircontrolandan accrualbudgetingframeworkby imposing

reportingand auditrequirementson ChiefExecutivesto accountfor the

resourcesundertheircustodyandcontrol.For intellectualpropertymattersthe

FMA Act’s managementframeworkrequiresChiefExecutivesto useand

managetheintellectualpropertyin thesamewayasanyotherpublicproperty

undertheircustodyandcontrol.65Theseriousnessoftheseendeavoursis the

imposingofcriminalpenalties(including imprisonment)for the

misapplicationor improperuseofpublic property66andunauthorisedgifting

ofpublic property,67andliability for the lossofpublicproperty.68 TheFMA

Act accrualbudgetingframeworkrequiresChiefExecutivesto maintain

adequaterecordsabouttheirintellectualpropertyholdingsandcomplywith

theFMO reportingstandardsandrequirements.Thefollowing Part3

addressesthedetailsaboutthemanagementframeworkapplyingto Chief

ExecutivesandthenPart4 addressesthedetailsabouttheaccrualbudgeting

framework.

3. THE MANAGEMENT FRAMEWORK

3.1 TheFMA Act providesthat ‘[a] ChiefExecutivemustmanagetheaffairs of

theAgencyin awaythatpromotes[theefficient,effectiveandethicaluse]69of

theCommonwealthresourcesfor whichtheChiefExecutiveis responsible’~7O

This is thenconfined‘to thegreatestextentpracticable’71by theregulations72

(including guidelines),73FMOs,74SpecialInstructions75andotherapplicable

64 Noting thatspecialprovisionsare setout in theregulationsfor modifying(includingadditions,

omissionsandsubstitutions)theapplicationof theFMA Act for securityandintelligenceagencies:see
FMA Act s 58;FMA Regulationssch2.
65 Thisassumesthat intellectualpropertyis a speciesof ‘public property’ for thepurposesof theFMA

Act; seefor anexampleof intellectualpropertybeingcharacterisedas‘public property’by anFMA
Act Agency,IP Australia(2003b).66FMA Act s41.
67FMA Acts 43.
68 FMA Act s42.
69 SeeFMA Act s44(3).

70 FMA Act S 44(1).
71 FMA Act s44(2).
72 SeeFMA Act s65.

~ SeeFMA Act s64.
~ SeeFMA Act s63.
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laws.76TheFMA Act furtherprovidesthat ‘[t]he regulationsmayauthorise

ChiefExecutivesto give instructionsto officials in theirAgencieson any

matteron whichregulationsmaybemadeunderthisAct’77 andsetsout a

delegationpower,78inchidingthepowerto delegategiving instructions.79The

FMA Regulationsthensetout themattersthat maybe addressedby theChief

Executive’sInstructions(CEIs),80subjectto beingconsistentwith theFMA

Act, regulationsandFMOs:81

‘The ChiefExecutiveof anAgencyis authorisedto give instructions... to officials in that

Agencyon anymatternecessaryor convenientfor carryingoutor givingeffect to theAct or

theseRegulations,and,in particular:

(a) on anyof the following matters:

(i) handling,spendingandaccountingfor public money;

(ii) making commitmentsto spendpublic money;

(iii) recoveringamountsowing to theCommonwealth;

(iv) using,or disposingof,public property;

(v) acquiringpropertythatis to bepublicproperty; and

(b) forensuringor promoting:

(i) theproperuseandmanagementof public money,public propertyandotherresourcesof

theCommonwealth;and

(ii) properaccountabilityfor theuseandmanagementofpublic money,public propertyand

otherresourcesof theCommonwealth’82

3.2 Otherobligationsimposedby theFMA Regulationsthatmayaffectdealings

with intellectualproperty,83includeobligationson procurement,84fraud,85

~ Notingthatthis is confinedto ‘specialpublic money’ andmayonly beindirectlyrelatedto
intellectualproperty,suchasanAgencyreceivinga royaltypaymentfor intellectualpropertyit holdsin
trustfor another:seeFMA Act ss5 and 16.
76 SeegenerallyFMA Act s44(2).
~ FMA Act s52 (1).
78 Thisincludesa powerto sub-delegatein somecircumstances:seeFMA Act s 53(1A).
79FMAActs53(1)(b).
80 ~ is presumedthatCEIs arelegislativeinstrumentsaddressedby theLegislativeInstrumentsAct
2003(Cth) ss5 and6, althoughit is certainlynotclearwhetherthe instructionsChiefExecutivesgive
to their Agencymustonlybein theform of CEIs (FMA Regulationsr 6(1)),potentiallyallowing Chief
Executivesto directthemanagementandcontroloftheir Agencyoutsidetheambitof theLegislative
InstrumentsAct 2003(Cth); the ‘ProceduralRules’ in IP Australia(seeDepartmentof Industry,
TourismandResources(2003),p 130) maybeanexampleof instructionsequivalentto CEIs detailing
managementspecificprocedures,butoutsidetheambitof theLegislativeInstrumentsAct2003 (Cth);
thereis currentlyno publiclyavailablepolicy onthe propercontentof CEIs,although‘model CEIs’
wereoriginallyprovidedby theDepartmentof Finance:seeAuditor-General(1998a)— ‘The
DepartmentofFinanceandAdministration... developedandreleasedto agenciesmodelinstructions
intendedto assistagenciesin the developmentof their ownCEIs’ (p4).
81 FMA Regulationsr 6(2).
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spendingproposals,86therecoveryofdebits,87and futurecommitmentsof

public money.88Thereis alsoarequirementfor aFraudControlPlan89andan

Audit Committee90thatmight alsoaddressintellectualpropertymatters.

3.3 TheFMA Act’s underlyingpolicy is that an Agency’sChiefExecutiveis best

placedto determinetheparticularapproachto usingandmanagingintellectual

propertyin waysthatareconsistentwith thefunctionsandobjectivesofthe

Agencyandappropriateto theAgency’scircumstances.This is especially

importantfor intellectualproperty,astheANAG recoguised:

‘Intellectualpropertymanagementis notjustaboutregisteringandmanagingpatentsor the

resultsof scientific endeavour.Norshouldit beseenas solelya meansto generaterevenue

throughcommercialisation.Intellectualpropertymanagementshouldbe regardedasa normal

partof executivemanagement.It shouldbe seenasanalogousto othercorporateand

managementtasks.Intellectualpropertymanagementshouldbe integratedwith theagency’s

normalinternaloperatingenvironment.It shouldbeaccordedtheattentioncommensuratewith

its importanceto theagency’sfunctionsandobjectives,aswell asthescaleof anyrisks

associatedwith theuptake,non-uptakeor infringementof intellectualpropertycreatedorused
, 91

by theagency.

3.4 Thedistinctionsbetweenthehigh level bindingrequirementsonChief

Executivesandarticulationsofpolicy thatareinstructiveandofassistanceto

ChiefExecutivesin determiningaparticularapproachto usingandmanaging

intellectualpropertyis illustratedby theprocurementprocess.Thehigh level

FMA Regulationsproscribethat in enteringinto any ‘contract,agreementor

arrangement’for which ‘public money’ is ormaybecomepayable,92there

82 FMA Regulationsr 6(1).
83 Notingthat theFMA Act schemealso makesspecificprovisionfor tangibleproperty(seefor

exampleFMA Regulationsr 23 dealingwith thedisposalof propertyfoundon Commonwealth
premises)and ‘bonds,debenturesor othersecurities’(seeFMA Act s40; FMA Orders1997 o 5.1).
84 FMA Regulationsrr 7 and8.
85 FMA Regulationsrr 19 and20;seealso FMA Orders1997 00 2.2.1-2.2.3.
86 FMA Regulationsrr 9 and13;notingthatspecificprovisionsapplyto loanguarantees:FMA

Regulationsr 14.
87FMAActs47.
88 FMA Regulations9, 10 and13.
89FMAActs4S.
90 FMA Act s 46.

91 Auditor-General(2004)p 102.
92 Notingthat this processhasbeenmodified for somesecurityandintelligenceagencies:FMA

Regulationssch2.
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mustbe an approvedspendingproposal,93thathastakeninto accountthe ‘the

policiesoftheCommonwealth’94and ‘efficient andeffectiveuseofthepublic

money’~ andthatthereis an appropriation.96In addition,theFinance

Ministerhasissuedthe CommonwealthProcurementGuidelines& Best
98 an ‘official’

o whichPracticeGuidance(CPGs)97undertheregulations, t

must ‘haveregard’ andmakeawrittenrecordof ‘actionthatis not consistent’

with theCPGs.99TheCPGsdealwith theprocurementof ‘propertyand

services’including ‘mattersaffectingCommonwealthcontractsor agency

agreements’andthe ‘disposalofpublicproperty’~ Thecoreprincipleof the

CPGsin procuring‘propertyandservices~101 is ‘value for money’ that is

‘underpinned’by ‘efficiencyandeffectiveness~,‘accountabilityand

transparency’~‘ethics’ and‘industry development’.102However,in dealing

with intellectualpropertytheCPGsmerelysetoutnon-bindingbestpractice

procurementguidance,recoguisingthat themajorinstructionandguidanceon

thesemattersfalls to ChiefExecutive.Thus,theCPGsprovide,in part:

‘To facilitate thebusinessof Governmentandprotectthepublic interest,the Commonwealth

mayneedto use,reproduce,enhance,adapt,modif~i, alteror controluseof intellectual

property,including therightto sub-licencefor thesepurposes.Eachagencyshouldidentify, at

anearlystage,the intellectualpropertylikely to bedevelopedduringa projectandcarefully

considertheownershiprequirementsfor thatproperty.

~ FMA Regulationsr 13; this includes‘notionalpayments’seeFMA Act s6; the ‘approver’ mustbe
‘authorised’ (FMA Regulationsr 11) andrecordtheapprovalin writing or documentthereasonsfor
giving theapproval(FMA Regulationsr 12).
~ This includessignificantpartsoftheCPGsthatarestatednotto bepartoftheCPGs(Departmentof
FinanceandAdministration(2002a),pp 15 and18), theDepartmentof FinanceandAdministration’s
ProcurementCirculars(for example,Departmentof FinanceandAdministration(2003d))and
ProcurementGuidance(for example,Departmentof FinanceandAdministration(2003c)),broader
governmentpolicies (for example,DepartmentofFinanceandAdministration(2002b);
CommonwealthCompetitiveNeutralityComplaintsOffice (1998)),andparticularguidancefrom other
partof theAustralianGovemment,includingguidancerelatedto intellectualpropertymatters(seefor
exampleDepartmentof Communications,InformationTechnologyandtheArts (2000)).
~ EMA Regulationsr 9.
96 If thereis no appropriation,theFinanceMinister,or delegate,mustgive written authorisation:see
FMA Regulationsr 10.
~ Departmentof FinanceandAdministration(2002a).
98 SeeFMA Act s64; FMA Regulationsr 7.
~ FMA Regulationsr 8.100FMAr 7; Departmentof FinanceandAdministration(2002a).
101 Thesetennsincludeconsultanciesandprofessionalservicesof all types,realpropertyactivities,—

constructionandrelatedservices(includingworks),financialandoperatingleasesforequipmentand
realproperty,individualandcollectivetrainingprograms,servicesobtainedfrom public utilities
suppliersandoutsourcingor contractingoutactivities (suchasprogrammedeliveryandprogramme
support):seeDepartmentof FinanceandAdministration(2002a),p 6.
102 Departmentof FinanceandAdministration(2002a),p 6.
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An agencyshouldobtain therights it needs,for leastcostandeffort, to supportits business

needs.Contractsshouldclearlyreflectthearrangementsandcontractmanagersshould

activelytrackandreportintellectualpropertyoutcomes’.103

3.5 In applyingtheCPGsthereis expressrecoguitionthattheparticular

circumstancesin whichaprocurementis undertakenreflectsthemanyand

variedcircumstancesof AustralianGovernment’sbusinessandthat Chief

Executivesarebestplacedto managetheprocess:the ‘CEIs areavehiclefor

informing staffofthepracticesandprocedureswithin theiragency,including

procurement’•104 Thus,by wayofexample,IP Australia’05expressly

recognisesin its CEIsthat intellectualpropertycanbeaform of ‘public

property’underits custodyandcontroland identifiesagroupingwithin its

internalstructuresthat administerthatresponsibility.106TheCEIs alsoidentify

individualsresponsiblefor thecontrolandmanagementofpublic property,107

108including thedisposalofpublicproperty. In procurement,andpresumably

this includespurchasingintellectualproperty,theCEIsrequirethepurchasebe

classedeitherasan ‘expenseitem’ oran ‘asset’,’09andspecifiestheinternal

processfor complexandhighvaluepurchases.”0Presumablyintellectual

propertywouldbeanasset,whereupontheCEIs requirethatit mustbe

purchasedthroughtheProcurementandFinancialOperations,Finance

Operationsand SystemsSectionwithin IP Australia.111TheCEIs setout

‘obligations’ on thoseofficials that theprocurementcomplywith theCPGs,be

ethical,beefficient andeffective,be accountableandtransparent,support

industrydevelopmentandrepresentvaluefor money.”2TheCEIs alsosetout

103 Departmentof FinanceandAdministration(2002a),p 16.
104 Departmentof FinanceandAdministration(2002a),p 16.
105 This exampleis informativeasit is claimedthat ‘[t]he ChiefExecutiveInstructionsprovidedetailed

proceduresto achievecompliantandefficient purchasingpractices’:Departmentof Industry,Tourism
andResources(2003),p 130;note thatIP Australiais a ‘prescribedAgency’ (FMA Act s5; FMA
Regulationsr 5(1)(a)andsch1) in theIndustry,TourismandResourcesportfolio (AAO (2003),p 25).
106 IP Australia(2003b)cl 2.4.
107 Forexample,theDeputyDirectorGeneral,InformationTechnologyServicesis responsiblefor

‘[e]nsuring thesafeguardingof IP Australia’scomputersoftwareandinstallations:IP Australia(2003b)
cl 3.1.
108 IP Australia(2003b)cl 3.1.
109 IP Australia(2003a)cl 3.4.
110 IP Australia(2003a)ci 3.6.
~ IP Australia(2003a)cl 3.4.
112 ~pAustralia(2003a)cl 2.2.

I

I
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‘principles’ thatprocurement‘promotesefficient, effectiveandethicaluseof

IP Australiaresources’,is in accordancewith particularCEIs’, ‘meetsall

legal requirements’andoccursin ‘an environmentofopenandeffective

competitionandbestvaluefor money’.113TheseCEIs do not, however,setout

how competingpolicy objectivesareto be takeninto accountin procurement

decisionsorhow intellectualpropertymightbemanagedonceit hasbeen

procured.”4Giventheexpansivescopeof CEIs for instructionaboutacquiring

andusinganddisposingofpublic property,115andensuringandpromotingthe

properuse,managementand accountabilityfor public property,’16theCEIs

mightbeexpectedto setouthow Agenciesuseandmanagetheir intellectual

propertyresources.

3.6 TheAuditor-Generalstatesthatintellectualpropertywasratedby asignificant

portionofAgenciesasan importantpartoftheiroperations,““ manyAgencies

haveintellectualpropertyregisters,”8intellectualpropertywasa common

elementofcontractualagreements,”9manyAgenciescommercialise
120intellectualproperty, andtherewassomereportingwithin Agenciesabout

themanagementoftheAgency’sintellectualproperty.’2’However,in

surveyingAgenciesto assesstheAustralianGovernment’sintellectual

propertypracticestheAuditor-General’squestionsweredirectedto an ‘IP

ManagementPlan’.’22 Therewereno questionsspecificallydirectedto the

CEIs123 andno reportofAgencieshavingintellectualpropertyrelatedpolicy

ordirectionsin theirCEIs,’24eventhoughsomeAgenciesdo addressaspects

113 IP Australia(2003a)cl 3.3.

114 Thismay, in part, reflecttheparticularapproachof IP Australiain supplementingits CEIs with so-

called‘ProceduralRules’: ‘IP Australia’sassetmanagementprinciplesandproceduresarecontainedin
theChiefExecutiveInstructionsandassociatedProceduralRules’:Departmentof Industry,Tourism
andResources(2003),p 130.
115 SeeFMA Regulationsr 6(a).
116 SeeFMA Regulationsr 6(b).

17 TheAuditor-General(2004)saysof the30 percentof agencieshavingapolicy addressing

intellectualproperty,‘90 percentratedintellectualpropertyasof mediumto highimportanceto their
business’(p 19).
118 Auditor-General(2004),p 20.
119 Auditor-General(2004),pp 20-21.
120 Auditor-General(2004),p 21.
121 Auditor-General(2004),p 22.
122 AustralianNationalAudit Office (2003),pp 7-8.
123 SeeAustralianNationalAudit Office (2003).
124 SeeAuditor-General(2004).
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125

ofintellectualpropertymanagementin theirCEIs, andmight beexpectedto

setout theirparticularpoliciesandpracticesthereundertheFMA Act

managementframework.

4. THE ACCRUAL BUDGETING FRAMEWORK

4.1 The ‘specialresponsibilities’ofChiefExecutivesrequirethekeepingof

‘accountsandrecords’ requiredby theFMOs,’26andpreparingannualand

otherfinancialstatementsrequiredby theFMOs.’27ThepurposeoftheFMOs

is to establishaconsistentbasisfor preparingfinancialreportsacrossthe

AustralianGovernment.128ThereareFMOsgenerallyaddressingmatters
129

undertheFMA Act andFMOsdealingspecificallywith theannualfinancial
statementspreparedby theChiefExecutive.’30Theaccountandrecord

keepingrequirementsin theFMOsprovide:

‘For thepurposesof section48 of the Act, a ChiefExecutivemustensurethattheaccounts

andrecordsof the Agencyproperlyrecordandexplainthe Agency’stransactionsandfinancial

positionandthat,without limiting thegeneralityofthis obligation,mustensurethat the

accountsandrecordsarekept in a waythat:

a. recordsthereceiptandexpenditureofpublic moneyon adaily basis;and

b. enablesinformationto beprovidedto theFinanceChiefExecutive131whenrequiredby

theFinanceChiefExecutive:

1. onCommonwealthfinancialaffairsto beincludedinbudgetandrelateddocumentation;

and

ii. onthefinancialaffairsofthe Agencyfor the preparationof aggregatereportingfor the

Commonwealth;and

c. enablesthepreparationof financialstatementsin accordancewith section49 of theAct;

and

125 Seefor exampleIP Australia(2003a).
126 FMA Act s48; seeFMA Orders1997o 2.3.
127 FMA Act ss49 and50.
128 This includesentitieswithin the ‘generalgovernmentsector’,beingentitiespredominantlyfunded

by taxpayersandcoversbothFMA Act AgenciesandCAC Act bodies;‘[tihe primaryfunctionof this
sectoris to providepublic services,which aremainlynon-marketin nature,andfor thecollective
consumptionofthecommunity,or involve the transferor redistributionof income.Theseservicesare
largelyfinancedthroughtaxesandothercompulsorylevies’: seeDepartmentofFinanceand
Administration(2003a),p 131.
129 SeeEMA Orders1997.
130 SeeFinancialManagementandAccountability(FinancialStatements2000-2001)Orders;Financial

ManagementandAccountability(FinancialStatements2001-2002)Orders;FMA FinancialStatement
Orders2003.
131 This is the Secretaryto theDepartmentof FinanceandAdministration:FMA Orderso 1.3; seealso
FMA Regulationsr 3.
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d. allows thosefinancial statementsto beconvenientlyandproperlyauditedin accordance

with theAct; and

e. ensuresthatmoneysareonly expendedfor thepurposeforwhich theyareappropriated;

and

f. ensuresthelimit on anyappropriationis notexceeded’~132

4.2 TheFMOs generallydealwith intellectualpropertyasan intangiblenon-

currentassetsettingout howit is to be valued’33andreported.134In meeting

theserequirementstheremustbecompliancewith accountingstandards,135

136consensusaccountingviews, and aChiefExecutive/Agencymust‘have

regard’to FMO explanatorymaterials’37andotherguidancematerialsissued

by theDepartmentofFinanceandAdministration.’38Oftherangeof

intangiblenon-currentassets,specialprovisionis madefor ‘softwareheldfor

internalentityuse,whetherinternallydevelopedorexternallyacquired’which

is initially capitalisedat thecostofdevelopmentor acquisitionandthen

carriedat its cost lessaccumulatedamortisationandanyaccumulatedwrite

downs.’39TheStatementofFinancialPositionformingpartoftheprimary

financialstatements140arerequiredto reportthe value of the intangibleasset

on thefaceofthestatementsorrecordtheamountsandparticularsofthe

classesofassetsin anote.141In addition,thereis alsoprovisionfor reporting

132 FMA Orders1997 o 2.3.

133 FMA FinancialStatementOrders2003 o 3C.2;seealsoDepartmentofFinanceandAdministration
(2003a),pp 43 and152;thisprovidesthat intellectualpropertyis to bemeasuredona ‘costsbasis’
unlessit is softwarethat is anintegralpartof hardwareandthenit is valuedon ‘fair basis’ (p 152).
134 FMA FinancialStatementOrders2003 o 1B.2; seealsoDepartmentof FinanceandAdministration
(2003a),pp 86-98 (CommercialReportingEntities)and100-112(Non-CommercialReporting
Entities).
135 FMA FinancialStatementOrders2003 o 1B.2(c); thesearethe accountingstandardsthatapply for
thereportingperiodandaccountinginterpretationsissuedby the AustralianAccountingStandards
BoardandtheformerPublicSectorAccountingStandardsBoard(unlesssupersededby standardsand
interpretationsof theAustralianAccountingStandardsBoard).
136 FMA FinancialStatementOrders2003 o 1B.2(d); thesearetheviewsof theConsensusViewsof the
UrgentIssuesGroup(UIG) thatapply for thereportingperiod: seeUrgentIssuesGroup(2002).
137 FMA FinancialStatementOrders2003 o 13.2(e);this is theguidancematerialssetoutby the
Departmentof FinanceandAdministration(2003a).
138 FMA FinancialStatementOrders2003 o lB.2(f); theseincludeFinanceBriefs, FinanceCirculars
andotherguidancenotes.
139 FMA FinancialStatementOrders2003 o.3B; Departmentof FinanceandAdministration(2003a),

40-41.
FMA FinancialStatementOrders2003 o 13.2(a).

141 Departmentof FinanceandAdministration(2003a),pp 93 (CommercialReportingEntities)and 108

(Non-CommercialReportingEntities);notealso FMA FinancialStatementOrders2003 o 1B.2(b).
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onadministereditemson behalfoftheGovernment.’42Thesestatementsare

requiredto comply, ‘to the extentthattheyareapplicable’,’43with theprimary

financial statements,’44includingthedisclosureofmaterialandimmaterial

classesof intangibleassets.’45

4.3 However,aswith all accounting,therearethreshold,definitionaland

applicationproblems.Theseareaddressedin partby theaccounting

standards,’46althoughthe accountingstandardsdealingwith intellectual

propertyremainuncertain.‘~ To addressthis, thereis guidancematerial

preparedby theDepartmentofFinanceandAdministrationto whichan Chief

Executive/Agencymust‘haveregard’whenpreparingits financial

statements.’48This guidancematerialexpresslyrecognisesthat the ‘efficient

andeffectivemanagementof non-currentassets[like intellectualproperty] is

essentialto the deliveryofoutputsandoutcomesto theGovernmentandthe

community’ andthatChiefExecutivesareresponsiblefor theseassetsunder

theFMA Act. ‘~ Thus,theguidancematerialsprovides,in part:

‘A prerequisiteof efficient andeffectivemanagementofnon-currentassetsis relevant,

reliableandtimely information. This informationis necessaryto:

(a) assesswhetherparticularassetsarebeingutilisedin themannerthatmosteffectively

meetsthegoalsandobjectivesof theorganisation;

(b) assesswhetherassetscontrolledby the organisationareproperlymaintained,enablingthe

entity to meetits currentandfuturerequirements;

(c) planfor thefuturereplacementofassets;

(d) identify andplanfor thedisposalof surplusorunder-utilisedassets;

(e) effectivelymanagetherisksassociatedwith assetcontrol;

142 FMA FinancialStatementOrders2003 o 6A.1; seealsoDepartmentof FinanceandAdministration

(2003a),pp 114-126.
143 FMA FinancialStatementOrders2003o 6A.2(a)with theotherprimaryfinancialstatementand

notesrequiredby FMA FinancialStatementOrders2003 00 lB.2(c), (c), (d), (e) and(f).
144 SeeFMA FinancialStatementOrders200300 1B.2(c), (c), (d), (e) and(f).

145 FMA FinancialStatementOrders2003 00 6A.2(d) and(e).
146 SuchasAAS 29 FinancialReportingby GovernmentDepartments;AASB 1010 Recoverable

AmountofNon-CurrentAssets;AASB 1011Accountingfor ResearchandDevelopmentCosts;AASB
1021 Depreciation;AASB 1041RevaluationofNon-CurrentAssets.
147 Seefor examplePendingAASB IntangibleAssets;thereis currentlyno Australianaccounting

standardthat comprehensivelyaddressestheaccountingtreatmentof intangibleassets,the treatment
beingsetout in variousstandardssuchasAASB 1010 RecoverableAmountofNon-CurrentAssets;
AASB 1011 Accountingfor ResearchandDevelopmentCosts;AASB 1013Accountingfor Goodwill;
AASB 1015AcquisitionsofAssets;AASB 1021 DepreciationandAASB 1041 RevaluationofNon-
CurrentAssets.
148 FMA FinancialStatementOrders200300 lB.2(e) and 6A.2(a).
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(f) determinethecostof theproductsandservicesprovidedby theentity;and

(g) assess,whereappropriate,the commercialcompetitivenessof the entity’~

4.4 Thenon-bindingguidancematerialsetsout financialreportingsuggestionsfor

includingnon-currentintangibleassets(exceptgoodwill) in a Statementof

FinancialPosition.’5’ Therearespecificguidancematerialsdealingwith

‘IntangibleAssets’asa ‘Specific AssetIssue’,’52 thatprovide,in part:

‘Intangibleassetsareanyassetswithoutphysicalsubstance.This includessoftware,(whether

purchasedor internallycreated)andpatents.

Intangibleassetsarerequiredby FinanceMinister’s Ordersto bemeasuredonthecostbasis,

exceptwherethesoftwareis anintegralpartof hardwarethat ismeasuredat fair value.

Theprinciplesfor non-currentassetssetoutelsewherein thisdocumentapplyequallyto

intangibleassetssuchas software.However, the following pointsarerelevantto the

applicationoftheseprinciples.Intangibleassetsaremorelikely to:

(a) haveanunlimiteduseful life andhencenotbe subjectto amortisation;

(b) beexcludedfrom theStatementofFinancialPositionbecausetheir futureeconomic

benefitscaunotbereliablymeasuredor arenotprobable;

(c) begeneratedwithin anentityandhencemorelikely to bedifficult to assignaninitial

valueor evenbemissedaltogether;and

(d) besubjectto impairmentlosseseg asaresultofrapid technologicalchange

Accuraterecordingof intangiblesthereforerequiresclosemonitoringby entities.Intangible

assetvaluesanduseful livesshouldberegularlyreviewedto ensurethat their carrying

amountsandratesofamortisationarestill appropriate’.153

4.5 TheAuditor-General expressly recognised that ‘[t]he treatmentof intellectual

property assets in an agency’s financial statement is complex anduncertain...

thedifficulties associatedwith valuing andidentifying intellectualproperty

meanthatmuchofan agency’sintellectualpropertyis notrecognisedwithin

149 DepartmentofFinanceandAdministration(2003a),p 137.
~ Departmentof FinanceandAdministration(2003a),p 137.
151 SeeFMA FinancialStatementOrders2003 o lB.2(a);seealsoDepartmentof Financeand

Administration(2003a),pp 88-89 (CommercialReportingEntities)and102-103(Non-Commercial
ReportingEntities).
152 DepartmentofFinanceandAdministration(2003a),pp 152-155;other‘Specific AssetIssues’are

HeritageandCulturalAssets,LeasedAssets,Capitalisingor ExpensingMaintenance,Restricted
Assets,RevaluationofAssetsMeasuredontheCostBasisandLand.
153 Departmentof FinanceandAdministration(2003a),p 153.
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theagencyfinancial statements’~ In assessingthevariousaccounting

standards,theAuditor-Generalconsideredthattherecognitioncriteriadid not

‘allow all intellectualpropertyto beincludedon thebalancesheet’sothere

was ‘not acompletepictureofthevalueofintellectualpropertyassetsin

agenciesnorfor theCommonwealthasawhole’.’~ In surveyingthevarious

agencies(includingFMA Act Agencies)theAuditor Generaldid askquestions

aboutreportingon themanagementof intellectualproperty,includingexternal

reporting‘underfinancialstatementsor annualreportrequirements’,’56

althoughthereportofthesurveyresultsdoesnot sethowmuchintellectual

propertywasreportedin thefinancialstatements.157

4.6 However,thethreshold,definitional andapplicationproblemsareabout

recognisingwhetherintellectualpropertyasan assetis to be includedon the

faceofthefinancialstatementsor in anote.Beforetheseproblemsarisethere

is arequirementthattheAgencybe awareofthe intellectualpropertyitselfso

that it maybe identified,recordedandvaluedasan assetthatmayormaynot

thenbe reported,dependingon whetherthethresholddefinitionsaresatisfied.

UnfortunatelytheAuditor-Generaldid notaddressthis issuefrom the

perspectiveofkeepingaccountsandrecordsrequiredby theFMA Act,

althoughthesurveyofvariousagencies(including FMA Act Agencies)did

providesomeinsight into themattersuggestingtheidentifyingandrecord

keepingrequiredby theFMA Act maynotbe satisfactory.Thesurveyasked

agencies(includingFMA Act Agencies)whethertheyhadan ‘IP management

plan’beinga‘formal planorplans,proceduresorpracticesby which an

agencywill manageits IP ,•158 Furtherquestionsaddressedidentifying

intellectualproperty,’59auditsandreviewsto identify intellectualproperty,’60

161 162

registers, valuingintellectualproperty, monitoringintellectual

154 Auditor-General(2004),p 19.
155 Auditor-General(2004),p 46.
156 AustralianNationalAudit Office (2003),p 21.
157 Auditor-General(2004)refersto the ConsolidatedFinancialStatements2002-03(seeDepartment

ofFinanceandAdministration(2003b))reporting$3.4billion for computersoftwareand$3.3 billion
for all otherintangibleassetsthat includesnon-computersoftwareintellectualproperty(p 95).
158 AustralianNationalAudit Office (2003),p 7.
159 AustralianNationalAudit Office (2003),pp 8, 10-11 and14-15.
160 AustralianNationalAudit Office (2003),p 11.
161 AustralianNationalAudit Office (2003),p 12.
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property, andprotectingintellectualproperty.’64TheAuditor-General

reportedapproximatelyhalfthesurveyedagencies(including FMA Act

Agencies)hadamechanismfor identifyingintellectualpropertyfrom which

theAuditor-Generalconcluded‘a significantportionofagenciesdo not have

systemsin placein orderto know whatassetstheyown,useorcontrol’.’65 The

Auditor-Generalalsoreportedapproximatelyathird oftheagencies(including
166

FMA Act Agencies)maintainedregisters and55 percenthadmechanisms
167

to decide‘the appropriatelevel ofownership’oftheintellectualproperty.

TheAuditor-General’sconclusionswerethatreportingon anAgency’s

intellectualpropertymanagementwasimportantso thatAgencieswere

accountablefor theassetsundertheircontrol.’68But theAuditor-General

merelyacceptedthatreportingintellectualpropertyin thefinancialstatements

was ‘complexanduncertain’becauseof ‘thedifficulties associatedwith

valuing andidentifying intellectualproperty’.’69This doesnot addressthe

initial requirementthattheAgencymustidentify andrecordits intellectual

propertyassetsbeforetheycanthenbevaluedaspartoftheprocessof

decidingwhatintellectualpropertyformspartof theintangibleassetsin the

financialstatementsasrequiredby theFMA Act, andin particulartheFMOs.

5. CoNCLUSIONS

5.1 After assessingthepracticesof abroadrangeof FMA Act Agencies’70and

casestudiesofsomeFMA Agencies,’71theAuditor-Generalrecommended

Agenciesshoulddevelopintellectualpropertypoliciessuitedto theirparticular

162 AustralianNationalAudit Office (2003),p 13; this includedqualitativeandquantitativevaluations.
163 AustralianNationalAudit Office (2003),pp 16-17.
164 AustralianNationalAudit Office (2003),p 17.
165 Auditor-General(2004),p 20.
166 Auditor-General(2004),p 20.
167 Auditor-General(2004),p 21.
168 Auditor-General(2004),p 96.
169 Auditor-General(2004),p 95.
170 A list is setout in Auditor-General(2004),pp 105-106.
171 SeeAuditor-General(2004)p 106; theFMA Act AgenciesweretheAustralianBureauof Statistics

(aprescribedAgency;seeFMA Regulationssch 1), Departmentof Defence(FMA Act s 5 andAAO
2003Pt4) andDepartmentof EmploymentandWorkplaceRelations(FMA Act s5 andAAO 2003pt
6); AirservicesAustralia(seeAir ServicesAct 1995(Cth) s7),AustralianNuclearScienceand
TechnologyOrganisation(seeAustralianNuclearScienceand TechnologyOrganisationAct 1987
(Cth) s4), CommonwealthScientific andIndustrialResearchOrganisation(seeScienceandIndustry
ResearchAct 1949(Cth) s8) andtheGrainsResearchandDevelopmentCorporation(seePrimary
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circumstances(Recommendation1)172 andthat a ‘whole-of-governmentpolicy

approach’bedevelopedby ‘the Attorney-General’sDepartment,the

Departmentof Communications,InformationTechnologyandtheArts, andIP

Australia(alongwith otherrelevantagencies)’(Recommendation2).While

theAuditor-General’sperformanceaudit is awelcomeassessmentofthe

AustralianGovernment’sintellectualpropertypoliciesandpractices,this

submissionarguesthattheaudit failed to addressthe importantfinancial

frameworkissuesfor AgenciesundertheFMA Act.

5.2 An integralpartoftheFMA Act’s financialframeworkhasbeenthe

introductionofaccrualbudgetingso that ‘[a]t amacrolevel, accrual

informationwill makemoretransparentwhether,overtime, the

Commonwealthis operatingat asustainablelevel, howits financialpositionis

changingandhow it is financingits operations’~ Centralto theeffectiveness

oftheaccrualbudgetingis keepingappropriaterecordsto preparethefinancial

statementsthat ensureappropriateaccountabilityunderthedevolved

managementframeworkfor theresourcesunderaChiefExecutive’scontrol.

ThishasbeenspecificallyaddressedundertheFMA Act by imposing

standardisedreportingrequirementsthroughtheFMOsthat applyaconsistent

structurefor reportingandconsistentaccountingstandardswith some

guidancematerialsabouthow thosestandardsareto be applied.These

reportingrequirementsdealwith intellectualpropertyasan intangibleasset

andrecognisesomeofthecomplexitiesin how theseresourcesmightbe

valuedandreported.

5.3 Perhapsthemajorlimitation on including intellectualpropertyin thefinancial

reportingofAgencieshasbeentheinterpretationofthelimiting definition of

an ‘asset’.The guidancematerialssuggestthatintellectualpropertymaybe

excludedfrom thefaceoffinancialstatementbecauseit is unlikely ‘the future

economicbenefitsrepresentedby theassetwill eventuate’andthat ‘future

IndustriesandEnergyResearchandDevelopmentAct 1989(Cth) s 10 andGrainsResearchand
DevelopmentCorporationRegulations1990(Cth) r 4) areCAC Act bodies.
172 SeeAuditor-General(2004),p 57.

173 CommonwealthParliamentaryDebates(1999),p 2283.
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economicbenefitscanbe reliablymeasured’,’74andthethresholdvaluemay

beminor orimmaterial.’75However,notesto thestatementsmight beexpected

to includeconsiderabledetailsaboutvaluableintellectualpropertyholdings,as

‘[un determiningwhetheraresourceorrightneedsto beaccountedfor asan

asset,thepotentialto contributeto theobjectivesof theentityshouldbethe

primeconsideration’and ‘[t]hese objectivescanbecommercialor non-

commercial’.176Further,in makingdecisionsaboutwhetherthevalueofa

particularintellectualpropertyassetshouldbe includedon thefaceofa

financialstatementor identifiedin thenotes,Agencieswould presumably

haveidentifiedthat asset,assessedtheirvalueandthendecidedwhetherto

includeit in its financialstatementsaccordingto theFMOs.As theguidance

materialsprovidedby theDepartmentofFinanceandAdministrationsays:

‘Accuraterecordingof intangiblesthereforerequiresclosemonitoringby entities.Intangible

assetvaluesandusefullives shouldberegularlyreviewedto ensurethat theircarrying

amountsandratesofamortisationare still appropriate’.177

5.4 TheeffectoftheFMOsandtheotherobligationsin theFMA Act to maintain

recordsandprovideadditionalfinancialstatementsto theFinanceMinister

whenrequested,in effect requiresAgenciesto properlyidentify andrecorda/i

theirintellectualproperty.Withoutbeingawareofandidentifyingan

Agency’sintellectualproperty,thatAgencyis in no positionto thenmake

decisionsandjudgementsaboutincluding relevantinformationin its financial

statementsor to reportfinancialinformationrequestedby theFinance

Minister. UnfortunatelytheAuditor-Generalfailedto considerthe

implicationsofthe FMA Act’s accrualbudgetingframework,andasa

174 Departmentof FinanceandAdministration(2003a),p 140; seeSAC 4 Definition andRecognitionof

theElementsofFinancialStatements,p 13; notingthat theSAC 4 definitionis that ‘it is probablethat
thefutureeconomicbenefitsembodiedin theassetwill eventuate’and ‘the assetpossessesa costor
othervaluethatcanbemeasuredreliably’ (p 19).
175 Althoughtheassetrecognitionthresholdof eachAgencyshouldbe disclosedin the accounting
policy notesof its financialstatements:seeDepartmentof FinanceandAdministration(2003a),p 142.
176 Departmentof FinanceandAdministration(2003a),p 139;seealsoAAS 29 FinancialReportingby
GovernmentDepartmentsthat states: ‘Governmentdepartmentsarecreatedto providegoodsand
servicesconsistentwith governmentpolicies.Theobjectiveofgeneralpurposefinancialreportingis to
discloseinformationforeconomicdecisionmaking,includinginformationwhich will assistin the
dischargeof accountabilityobligations.Forthesepurposesusersare likely to requireinformationabout
theresourcescontrolledby thegovernmentdepartment,changesin thoseresourcesasa resultof the
reportingperiod’soperationsandthegovernmentdepartment’sperformancein usingthoseresources
for theachievementof its objectives’(p 19).
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consequence,theexistingobligationson ChiefExecutivesto identify and

recordall intellectualpropertyundertheircontrol.

5.5 Centralto identifying andrecordingan Agency’sintellectualpropertyis the

properuseandmanagementofthat intellectualpropertythatrequireseach

Agencyto deviseits ownapproach,suitedto its particularobjectives,

functionsandcircumstances.TheCEIs might beexpectedto setout the

detailedpolicy andpracticesatisfyingtheAgency’saccrualbudgeting

frameworkfor recordsandfinancialstatementsandthemanagement

frameworkfortheproperuseandmanagementofaresourceaccordingto its

objectives,functionsandcircumstances.UnfortunatelytheAuditor-General

did not addresstheseissuesby expresslyaskingaboutAgencys’CEIs or

reviewingthecontentofAgencys’CEIs. As theanalysisin thissubmission

shows,someAgenciesdo addressintellectualpropertyin theirCEIs, including

IP Australia.As a consequenceoffailing to considertheCEIs andtheirrole

undertheFMA Act’s managementframework,theAuditor-General’s

recommendationfor a ‘whole-of-governmentpolicy approach’overlooksthe

policy objectiveof devolvingmanagementresponsibilityto ChiefExecutives.

A responseto theAuditor-Generalperhapscapturestheappropriateapproach

undertheFMA Act: ‘A whole-of-governmentapproachwouldbeuseful

providedanysuchapproachwasnotmandatedandtooktheform ofguidance

andadviceonly, to enableeachagencyto adopttheapproachto suit its own

functions,circumstancesandrequirements’.’78TheAgency’sCEIs might then

beexpectedto setout theparticularapproachof anAgencytaking into

accountits objectives,functionsandcircumstances.

5.6 TheAuditor-Generaldoesaddressin somedetail somegeneralprinciples

aboutbettermanagingintellectualproperty.’79Theseareusefuland

informativeand shouldassistChiefExecutivesdevelopingCEI to useand

managetheintellectualpropertyundertheircontrol‘efficiently, effectively

andethically’. However,theseprinciplesthemselvesareatbestpolicy

177 Departmentof FinanceandAdministration(2003a),p 153.
~ Auditor-General(2004), p 59.
179Auditor-General(2004),pp 97-102andapp3.
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considerationsthatneedto betailored,astheAuditor-Generalacknowledges,

to ‘an intellectualpropertymanagementapproachthatis consistentwith [the

Agency’s] corefunctionsandobjectives,andwhich is appropriateto the

agency’scircumstances’.’80This submissionshowsthatin conductingthe

performanceaudittheAuditor-Generalfailedto properlyconsiderthebroader

financialframeworkapplyingto partsoftheAustralianGovernmentunderthe

FMA Act. As aconsequencetheAuditor-General’srecommendationsfail

considerthe existingpolicesandpractices,andthenfail to addressthe

appropriateframeworkfor implementingtheproperpoliciesandpracticesof

managingandaccountingfor intellectualpropertyin theAustralian

Government.With respect,theproperplacefor intellectualpolicy andpractice

to beaddressedis throughtheexistingmanagementframework,with theCEIs

settingout the detailedpoliciesandpracticesfor theAgency.Further, the

existingaccrualbudgetingframeworkalreadyaddressesintellectualproperty

with theFMOsin effect requiringtheidentifying, recordingandvaluingofall

anAgency’sintellectualproperty,evenif only someis reportedon thefaceof

the financialstatements.
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