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TransACT Communications Pty Ltd (TransACT) is pkzhso make this submission in
response to Joint Committee on the National Broadibéetwork inquiry into the
Telecommunications Legislation Amendment (Fibre IDgment) Bill 2011.

Background

On 7 April 2009 the Australian Government (the Goweent) announced it will establish
a new company that will invest up to $43 billioreoeight years to build and operate a
National Broadband Network (NBN) delivering supstfaroadband to Australian homes
and workplaces.

One of the immediate steps the Government annoumaedhat fibre-to-the-premises
(FTTP) infrastructure would be required in Greeldfiestates that receive planning
approval after 1 July 2010.

The rationale behind the government’s greenfiel&p is to ensure consistency with the
overall FTTP NBN policy objectives. It is recogrdsiey a range of stakeholders that it
would be counter-productive to have premises louittew greenfield developments, with
the latest building technologies and initiativespmected by antiquated copper wires and
not Next Generation Networks (NGNs) connected byefi TransACT agrees with this.

It is now more than two years since that announo¢m@ued the government has undertaken
a number of consultations on the NB#leased an NBN Implementation Study (prepared
by McKinsey & Company/KPMG), engaged Nextgen Netsdo construct almost 6000
km of new fibre optic backbone transmission links part of the government's $250
million investment in the Regional Backbone BlaakspProgram), established NBN
Tasmania Limited as a subsidiary of NBN Co, todbaihd operate the NBN in Tasmania
and more recently launched the first mainland NBNises in the regional city of

Armidale in northern New South Wales.
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While some commentators have said that theretlis i@ show in relation to the number of
premises connected to the NBN, since the goverrimanhouncement back in April 2009,
TransACT recongnises and acknowledges the signtfiesk of the government in
establishing a company (NBN Co) to build what hesrbstated as the largest
infrastructure project in Australia’s history.

TransACT should need no introduction to the Joimin@hittee as it has been significantly
involved in consultation and providing responsethtogovernment and the Parliament on
the NBN since its inception, including related pgland legislation. In May 2009
TransACT provided a resporige the government’s FTTiR Greenfield estates
Consultation paper and also to the government’'gipongaper on the subordinate
legislation which was to give operational effecthe Fibre Deployment Bfl]
Telecommunications Legislation Amendment (Fibre Deployment) Bill 2010, which was
introduced into Parliament on 18 March 2010.

TransACT has indicated in previous responses tgorernment’s NBN announcements
and policies that it supports in principle the goweent’s vision of building a wholesale-
only broadband network offering ubiquitous, oped aguivalent access. In TransACT’s
response to the government’s FTTP in GreenfieldtEstConsultation paper, TransACT
also supported the government’s greenfields pallggctives. In fact, TransACT has been
an advocate for the installation of fibre infrasture, particularly FTTP in Greenfield
developments, and are now the Preferred Supplierf@o 16,500 premises in the
Australian Capital Territory (A.C.T.).

However, On 23 March 2011 the Government introduegi$lation the
Telecommunications Legislation Amendment (Fibre Deployment) Bill 2011 (the Bill), to
ensure new developments are as ready as possilileefmllout of optical fibre
infrastructure under the NBN.

The government has stated that the legislationsubiport its decision to make NBN Co
the fibre provider of last resort in new developitseand the rollout of fibre generally.

The Bill amends th&elecommunications Act 1997 (the Act)to do five main things. It:

* enables the Minister to specify new developmentshich fixed lines which are
installed need to be optical fibre;

* requires passive infrastructure like pit and pipet is installed to be fibre-ready ;

* imposes penalties on developers that are constiitcorporations that sell
property without fibre-ready passive infrastructure

* enables carriers to seek access to passive infcaste that is owned by non-
carrier; and

! http://www.dbcde.gov.au/__data/assets/pdf_file/@0D08635/TransAct_Capital Communications_Pty Ltd.pdf
2 http://www.minister.dbcde.gov.au/media/media_reds&2010/035
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* enables the Australian Communications and Medidavitly (ACMA) to make
standards for customer equipment and cabling fegh the NBN and other
superfast networks.

The Bill takes effect on 1 July 2011 or on Royabkést, whichever occurs later.

In this response TransACT will address some optbiats listed above and the issues of:

Carrier [provider] of Last Resort (COLR);
Specifications and standards
Infrastructure competition; and
Competitive Neutrality.

Joint Committee on the NBN

The Joint Committee on the National Broadband Ndtwine Committee) has been
established to inquire into the rollout of the paijuntil the NBN is operatioral

On 12 May 2011 the House of Representatives aslkee@dmmittee to inquire into and
report on thd elecommunications Legislation Amendment (Fibre IDgment) Bill 2011

Subsequently, on 13 May 2011 the Committee annaLitegould inquire into the Bif}
inviting interested persons and organisations tkensabmissions to this inquiry by Friday
20 May 2011. The Committee also announced thabutlevbe conducting a public hearing
on the Bill on Monday 16 May 2011 in conjunctiornthwits six-monthly review of the

NBN rollout?

The Committee invited the Greenfield Fibre OpematafrAustralia (GFOA), of which
TransACT is a member, to attend the public heasim@6 May 2011. A copy of the
GFOA submission, as tabled at the public heariag,le found on the Committee’s
Parliamentary website.

Given the short notice to appear at the publicingasn 16 May 2011 TransACT was
unable to attend in person, however, TransACT shiiieecommon messages represented
by the GFOA that:

* it appears to be the intent of the Government aBN I€o, that it plans and needs
NBN Co to be the monopoly provider of FTTP in Grigelds developments;

* NBN Co is in fact promoting itself as the "Provid#ffirst choice", not "last
resort";

3 http://www.aph.gov.au/house/committee/jcnbn/indexr.h

4 http://www.aph.gov.au/house/committee/jcnbn/bill¢izémedia01.pdf
® http://www.aph.gov.au/house/committee/jcnbn/telbith

® http://www.aph.gov.au/house/committee/jcnbn/bilsisubl.pdf
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e the Australian Government is ignoring its own Cotitpe Neutrality Policy for
Government Owned Businesses, like NBN Co. Thatpdlictates that no
competitive advantages should be given to Goverh@amed Business over
private sector competitors by virtue of their paldector ownership, nor by using
their fiscal or legislative powers; and

» the Fibre Deployment Bill should not aid to preventnhibit private sector
competition, impose unknown costs or time burdenthe development industry
or force NBN Co network design standards and sjgatibns on the
telecommunications industry (such as the GFOA).

Carrier of last resort

TransACT can understand the government’s decisionake NBN Co the fibre provider
of last resort in new developments and the roltditbre generally. The concept of a
carrier of last resort (COLR) and retail providétast resort (RPLR) is not new to
TransACT; in fact, it was TransACT who first propdsthis concept in its response to the
government’s NBN Regulatory Reform for’2Century Broadband Discussion Paper in
April 2009’, as part of a universal communications service§Wftamework.

In TransACT’s subsequent submission on the goventimBIBN Fibre-to-the-premises in
Greenfield estates Consultation pAp@ransACT reiterates its recommendation for a
COLR and RPLR, albeit with the opportunity for Ueigal Service Provider (USP)
contestability arrangements in an NBN environment.

In that submission TransACT noted that the OECD fradious taken a favourable view
to a competitive tendering approach to universalise provision:

There is accumulating evidence that in competitiveumstances with feasible
alternative supply of universal service, competitigndering or ‘reverse auctions’,
properly designed, can generate incentives to oontsts, to innovate, and to
reveal the true cost of delivering universal sextitus minimising the subsidy
required. The competitive tendering approach cdoae the arguments about the
correct cost basis for setting subsidies as welh@sasymmetric information’
problems of identifying the cost of universal seei

TransACT noted that thePSS Act already provides for competition in the supply of
universal services for different geographical aréasordingly, the Department notes in
the USO Issues Paper, that a carrier or carriayé&segrovider could apply to become a
competing universal service provider (CUSP) in eespf a contestable universal service
area (a CUSP assumes similar responsibilitiesptin@ary universal service provider
(PUSP)), such as the USO Co as proposed by thergoeet. In this scenario, end-users

" http://www.aph.gov.au/house/committee/jcnbn/billtiaémedia01.pdfpage 41.

8 http://www.dbcde.gov.au/__data/assets/pdf_file/@008635/TransAct_Capital Communications_Pty Ltd.pdf
°® OECD, “Rethinking Universal Service For A Next @eation Network Environment”, April 2006, p.18
[http://www.oecd.org/dataoecd/59/48/36503873.pdf].
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are entitled to choose between the PUSP and CUSRe&@rovision of services under the
UsoO.

This approach sits well with TransACT, as one nekvwaperator amongst other (existing
and new) networks. For instance, it recognisestii@NBN will be but one of a number of
available networks to deliver universal service¢fi@e allowing for the competitive and
efficient use of existing and new networks to tad.

TransACT understands that funding for the provisibnniversal service in Greenfield
developments will now be provided by the governmemiBN Co, as part of its equity
injection to build the NBN nationally (includingdiie in Greenfield developments),
whereby the universal service funding would hawvjusly formed part of the USO
subsidy provided to Telstra.

On 10 February 2011 the government announced itdexhed in-principle agreement
with Telstra for the package of measures annouhgéble government in June 2010 to
facilitate the transition to the NBN. These reforimsude establishing a new entity, USO
Co, which will function from July 2012 to providarfding for the delivery of:

« ensuring all Australians have reasonable accesstandard telephone service (the
Universal Service Obligatiofor voice telephony services);

» ensuring that payphones are reasonably accessibleAustralians (the Universal
Service Obligation for payphones);

* emergency call handlin@riple Zero '000' and '112") and tNational Relay Service

* migration of voice-only customers to a fibre-basedvice as Telstra’s copper
exchanges are decommissioned, and

» the development of technological solutions for guuity of public interest services
(such as public alarm systems and traffic ligfts).

On that basis, TransACT understands that spec#® tunding for Greenfield
developments will no longer be provided to Telsir& BN Co, as the obligation and cost
for providing universal service in new developmenii be met by NBN Co and absorbed
in their overall build costs being funded sepaxabsl the government as part of its $27.5
billion equity injection. TransACT believes that applicable percentage of the USO
subsidy should still made available to other serymviders based on contestability and
universal service arrangements should they assumilarsresponsibilities to a PUSP, such
as NBN Co or USO Co.

During initial consultations TransACT’s understamgiof how a COLR (such as NBN Co)
would operate in the Greenfield’s market was tovhe infrastructure only where a viable
alternate solution from a suitably accredited comumaéoperator was not available. This
process was actually discussed in early iteratibrise Greenfield’s Stakeholder Group
established by the government. Under this scenam@veloper could only seek a solution

10 http://www.dbcde.gov.au/broadband/national_broadbaatwork/universal_service policy
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from NBN Co if it could validate through a certéitton process that no accredited private
operator could provide a viable solution which metredefined list of criteria, including
price thresholds.

The original intention of a COLR was proposed bgneACT in the context of the USO,
to ensure the delivery of universal service, andlltmw viable private sector competition to
continue in this market. However, while the goveemtrhas stated that NBN Co will be
the fibre provider of last resort in new developiseit's apparent that NBN Co is actively
competing with the private sector to be the ‘previdf first choice’.

It has been well publicised that NBN Co has statedlit will now compete with the
private sector to provide fibre in new greenfie&/elopments. In fact, NBN Co states on
its own website that:

“NBN Co is working with developers to deliver fibbeoadband infrastructure into
these New Developments. As you would have seemeiNBN Co Corporate Plan,
NBN Co plans to connect approximately 250,000 psesiin New Developments
by June 2013.

Under an NBN Co Developer Agreement, NBN Co wiNeothe cost of fibre
infrastructure in all newly approved developmemtd developers are responsible
for designing and installing pit and pipe infrastiure to NBN Co specifications
and standards and then transferring ownershiptanui pipe to NBN Co™

It's evident from this statement that NBN Co’s Cangite Plan relies on it being the
monopoly provider of fibre in New Developments nd@r to achieve its forecast returns
on investment. On this basis, you would expecttimafNBN Co needs to promote itself to
the development industry as the provider of fitgtice. This is contrary to a previous
statement by the Minister for Broadband, Commuriocatand the Digital Economy (the
Minister), reported by iTnews on 8 July 203,Ghat:

“Communications Minister Stephen Conroy has mowecassure fibre network
builders that it won't run a Government-funded npmip to compete with them for
work.”

The Minister was quoted by iTnews as saying:

"We're going to sit down and have a lot of disonssiwith them because we're not
looking to try and create a monopoly provider iatteense."

"There are different ways we might be able to asklthis and - [NBN Co chief]
Mike Quigley has said this - we'll sit down and werith them about the best way
to go forward."

™ http://www.nbnco.com.au/wps/wem/connect/main/sisdimain-areas/our-services/new-developments/
12 http://www.itnews.com.au/News/219164 conroy-inteme-in-greenfield-stoush.ashitp://bcove.me/yamdr3sq
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In a statement by the Minister on Fibre in New Degments (the Minister's Statement),
iIssued on 9 December 2010, the Minister said that:

“NBN Co will establish a panel of appropriately tjfiad and experienced
providers who can bid to install fibre on its béhal

The details of how the BOT arrangements will opeeak a matter for NBN Co,
and will be set out in tender process documents. *

On 20 December 2010 TransACT, along with other membf the GFOA, were invited
by NBN Co to provide submissions to a Request fopBsals (RFP) for a Panel of
suitably qualified FTTP solutions providers unddxuld-operate-transfer (BOT) model.

TransACT was one of a number of providers who redpd to the RFP, however, NBN
Co subsequently chose to select a single nationalger under a build and transfer
model, not a BOT model as originally proposed m RFP, with NBN Co now electing to
take ownership for the operation of the network.

While the Bill does not specifically address th&uis of COLR, as this is only captured in
the Government’s underlying policy, TransACT beéisthat the Fibre Deployment Bill
and the Telecommunications Legislation Amendmeiati@wal Broadband Network
Measures - Access Arrangements) Bill 2011 (Accab) B®gether, effectively position
NBN Co to be a monopoly provider in new developraent

TransACT recommends that the Committee considerstilginal intent for the NBN Co

as being the ‘provider of last resort’, in the ta@nse of that definition, and assesses the
impact that the Government’s policies and suppgtigislation will have on the private
sector’s ability to continue operating viably iret@reenfield’s market, as it has been now
for more than 5 years. Should the government ¢ébeehshrine NBN Co as a monopoly
provider in Greenfield developments via its pokcad overall legislative scheme, that
subsequently displaces the private sector frommtiaaket, then the government, should
compensate affected private sector companies apately.

Already we are seeing the a number of issues enagogmd the definition and role of

NBN Co as provider of last resort and Telstra’ 1ol the overall process. The HIA, in
their submission to the Committéehas raised concerns around the process and
opportunity for alternate providers to the NBN @dack of clear definition on the scope
of the USO as it applies to all projects and tramsal issues where developers have been
asked to pay Telstra between $900 and $1000 pemaht for pit and pipe infrastructure.

TransACT understands that historically there hanlikree sources of funding to provide
FTTP and meet universal service obligations in dewelopments:

13 http://www.aph.gov.au/house/committee/jcnbn/bilysisub7.pdf
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1. adeveloper contribution;
2. the USO subsidy, as provided to Telstra; and

3. Infrastructure provider investment.

First, TransACT believes that developers shouldeleired to continue providing a contribution
to an acceptable threshold. Under the governmemt'snt policy, this is through developers
paying for the fibre-ready infrastructure (e.gs@nd pipe), which has been estimated by the
government at about $800 per lot, based on infaomdtom a variety of industry sources. The
guestion the development industry should be askimghat the cost will be to them to provide the
fibre-ready infrastructure to NBN Co specifications

An issue for developers with this approach is thatBill does not specify a price cap ($) on what
their maximum liability will be to provide the fibfready infrastructure. (Note: The original draft
legislation had price thresholds, albeit possibly lhigh drawing a raft of criticism from the UDIA
and property developers). Based on NBN Co's moirggsint design guidelines this cost would
most likely be much higher than the $800 referceshtthe EM, however, without that clarity it
remains an open check book.

Secondly, historically Telstra received a USO stiypsif which a percentage would have been
attributable to providing universal service (e.gtandard telephone service) to Greenfield
developments. As TransACT understands, that spdd8O subsidy for Greenfield developments
will no longer be provided to Telstra or NBN Co,the obligation and cost for providing universal
service in new developments will now be met byNBN Co and absorbed in their overall build
costs being funded separately by the governmepaof its $27.5 billion equity injection.

Under the government’s current policy model Tran$A®lieves that an applicable percentage of
the USO subsidy should still be provided to thegte service providers based on contestability
and servicing arrangements should they assumeasiregponsibilities to a primary universal
service provider (PUSP), such as NBN Co or USOwlw(assume the USO from July 2012).

Thirdly, Infrastructure providers, such as TelsiregnsACT, the GFOA and others, have also
invested commercially to provide FTTP in new depetents. However, the level of investment
was typically based on a required commercial ratetorn. This is why in almost all cases, that
TransACT is aware of, the service provider requaeateveloper contribution in order for the
investment to be viable and provide a commerctial oareturn.

Under the government's policy, it is providing tigestment initially through a $27.5 billion
equity injection to the NBN Co. However, it is iffext using its fiscal ($27.5 billion) and
legislative powers (Access Bill, NBN Co Bill andoe Bill), contrary to its own Competitive
Neutrality policy, to create the NBN Co as the mupwly provider of FTTP in new developments.

A workable amendment that is worth considerationheyCommittee would be to:

Telecommunications Legislation Amendment (Fibre Deployment) Bill 2011 TransACT 9



rans/iCr1

+ Re-introduce a price threshold on developers fmefready infrastructure
(e.g. $800, as per the EM), which would place rditamhal financial burden on
them;

» allow developers to choose any infrastructure serprovider (NBN Co or private
providers) to provide the total end-to-end solution Fibre-ready facilities, optical
fibre lines plus any other FTTP infrastructure reeg to meet the requirements of
the development; and

+ provide private infrastructure providers with age®ned percentage of the USO
subsidy where they assume the responsibility ofersal service provider for a
new development.

Note: Giving the developers the opportunity to only riegwne provider to service their
development reduces a huge amount of complexityicp&arly if they select NBN Co.
However, NBN Co, like any other provider, would dee fund the fibre-ready costs over
and above the price threshold as specified in iheTBis has to be more attractive to
developers as it provides them with certainty airtbost liability, they would only need
to work with one infrastructure provider for théatal solution and it reduces their overall
risk.

In this instance, if the NBN Co has a backlog ofedlepments in their pipeline and are
unable to meet developer’s timeframes, the devetop#l have the opportunity to seek an
alternate provider solution.

In the Committee’s recent public hearing the HonN&colm Turnbull MP ask the
Secretary of the DBCDE, Mr Peter Harris:

“Why would a developer choose to use one of thergreld companies rather than
wait for NBN to do the work for him or her?”

Mr Harris responded by saying:
“I think simple practicality might be a very googlison for doing this, as long as

the developer is conscious of the standard, ifwaunt to get your development
done super swiftly. It is true today with Telsthat there is g queue.”

. TransACT recommends that the Committee should denghese impacts when
not only assessing the adequacy of the Fibre Depdoy Bill, but also in the
context of its six monthly review of the NBN rolibu

. TransACT believes that the Fibre Deployment Bibbsgld included amendments
which clarifies and defines the role of the NBN &othe provider of last resort.

14 http://www.aph.gov.au/hansard/joint/commttee/J3R.pdge 37.
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Fibre Ready facilities

TransACT agrees with the principle of providingrékready facilities in a project area of a
real estate development project, where that facgirequired to support the future
deployment of optical fibre lines. As TransACT urgtands, the deployment of fibre to
new developments is generally supported by devedopige telecommunications industry
and all sides of politics.

However, the practicality of efficiently implememngj a fibre-ready (and optical fibre line)
requirement is fundamental to ensuring that th@@niy development industry, NBN Co
and competitive infrastructure providers have tjagertainty and confidence in the
process and the supporting legislation as a kelglento provide this.

The Bill currently sets out obligations for thetaitation of fibre-ready facilities under
Division 2, Subdivision A of the Bill. These obligans do not currently provide or refer to
any industry codes or standards, as endorsed mgdastry body such as the
Communications Alliance (CA) and administered by ACMA or other carrier
specifications or guidelines. TransACT understahdsthe CA are currently working on
such codes or standards, but these have yet iodiséd.

It is TransACT'’s view, that the following provisierave been included in numerous
Sections and Subsections of the Bill as a defaalisure, pending finalisation of any
industry codes or standards, as referred to albmneg available.

(2)(b) the conditions (if any) specified in an mshent under subsection (4) are
satisfied.

4) The Minister may, by legislative instrumentesiby conditions for the
purposes of paragraph (2)(b).

These provisions appear at proposed sections 372K, 372E and 372F. These
provisions are also supported by section 372W @-ibady facility) under Division 6 of
the BiIll.

Of concern to TransACT is the potential for the Idiar, under these provisions, to specify
NBN Co specifications or guidelines by legislatimstrument. This would impose

inflexible and anti-competitive requirements orrastructure competitors of the NBN Co.
The whole industry would then be bound by law tovide fibre-ready facilities as set by
only one of many providers, stifling innovation agréating an anti-competitive and
unlevel playing field. This in itself would be ardeadiction to the level playing field
provisions that the government has previously thiceed through the Access Bill and been
passed by the Parliament.

While TransACT would prefer to see CA industry erséal codes or standards applied in
the Bill, it understands that timing may preclubdattfrom occurring. However, should a
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default measure be required, TransACT believesahappropriate default position should
be to specify that:

(2)(b) the conditions (if any) specified by a regied (and/or certified) carrier
under subsection (4) are satisfied.

(4) A registered (and/or certified) carrier may Mvaytten notification or
agreement, specify conditions for the purposesacdgraph (2)(b).

In this instance, if a developer chooses to s¢fecthNBN Co as their preferred supplier
then it would be expected that the developer woeked to comply with the NBN Co’s
specifications or guidelines (conditions).

If a developer chooses to select an alternate geovo the NBN Co, as their preferred
supplier, then it would be expected that the dgy@&lovould need to comply with the
alternate provider’s specifications or guidelinesnditions). In this instance, these
guidelines are well established, as existing FTAfRstructure providers have been
deploying fibre-ready facilities and optical fidmees successfully and adhering to relevant
CA (previously ACIF) codes for more than five yeaosv.

Developments of less than 100 premises
In the Minister’'s Statement the Minister annountiett:

For infill developments of less than 100 premidedstra will continue to be
responsible for delivering infrastructure and sezsi pending NBN Co being ready
to provide a fibre service in that area that isatdg of connection to the premises.

Telstra has agreed that it will generally providgger infrastructure. However
Telstra can choose to provide fibre and in somédincircumstances, for example,
because of the short timeframe between construatidrthe rollout of fibre,

Telstra may provide high quality wireless serviaesan interim solution. Telstra
will work to determine which interim solutions witke appropriate in specific
circumstances. It will take into account considera including the timeframe for
which the interim solution is required, the infrasture solution that delivers the
best service quality, the customer’s location aguirements for voice or
broadband.

However, in this instance it is Telstra who is ableletermine the type of infrastructure
and solution that it will deploy.

For new developments with less than 100 premisB# No states:

Telecommunications Legislation Amendment (Fibre Deployment) Bill 2011 TransACT 12
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“Developers with new developments with less thad g@mises will need to
request broadband infrastructure from Telstra grather telecommunications
providers.”

This process has the potential to create a ‘diditatle’ between developments with less
than 100 premises and those with more than 100ipesnboth during and after the roll
out of the NBN. It also creates an anti-competianel unlevel playing field for other
infrastructure and service providers.

It seems that Telstra could determine unilaterdldt it will service a development with a
fibre-to-the-node (FTTN) or fibre-to-the-buildingTTB) solution, or even a mobile voice
and broadband solution, which would prevent otleevise providers from accessing those
networks given they are not regulated. This woulthier entrench Telstra as the
monopoly provider in these markets, while alsorgmit first mover advantage to acquire
the end-users as Telstra Retail customers, pemdiigigition to NBN Co’s fibre network.

To prevent any such anti-competitive conduct bysifal the Bill should be amended to
include provisions that ensure these developmeatsaviced by copper from the local
telephone exchange wherever reasonably possibiewiuld ensure the ULLS is
available to other service providers during theditional period, prior to the NBN Co
fibre deployment.

In an instance where TransACT, or another provicau)d provide a solution other than a
Telstra copper solution, it may be inhibited frooirdy so. For example, if a development
was less than 100 premises but deemed by NBN Ge tathin its long-term fibre
footprint, TransACT would not be able to provid8@perfast carriage service, unless it
was a Layer 2 bitstream service provided on a vdabéeonly, open access basis, as
required under the Access BiIll. In this scenaridegelopment may only receive a copper
ADSL solution of less than 25 Mbps, until NBN Coguades it to fibre at some future
stage, when it could be receiving a Superfastagerservice from another provider during
that interim period

Similarly, TransACT, or another provider, couldai®t install a Superfast carriage
service to a development of less than 100 premeses) it was deemed by NBN Co to not
be within its long-term fibre footprint, unless @lseeting the level playing field
requirements of the Access Bill, even though NBNvalbnot be providing a fixed-line
Superfast carriage service to that development.

TransACT recommends that the Fibre Deployment Bilgonjunction with applicable
provisions in the Access Bill, should be amendna&cbrdingly to address these issues| It
may be possible to address this issue throughiadditexemptions.
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Specifications and standards

As stated in the previous section, the Bill curyeséets out obligations not only for the
installation of fibre-ready facilities but also fibre deployment of optical fibre lines.

The Bill does not currently refer to any specifidustry codes or standards, as endorsed by
an industry body such as the Communications Alkaf@A) and administered by the

ACMA. However, the Explanatory Memorandum (EM) dsé&ate, in relation to proposed
section 372B, that:

“Conditions could be specified, if necessary, hemence to external documents
such as industry codes and standards or otheffisp#ioins by virtue of section 589
of the Act.™®

This provision would also be applicable to proposections 372C, 372E, 372F and 372W
in the Bill. TransACT understands that the CA argently working on such codes or
standards, but these have yet to be finalised.

It is TransACT’s view, that the following provisistave been included in numerous
Sections and Subsections of the Bill as a defaalisure, pending finalisation of any
industry codes or standards, as referred to albmneg available.

(2)(b) the conditions (if any) specified in an mshent under subsection (4) are
satisfied.

(4) The Minister may, by legislative instrumentesiby conditions for the
purposes of paragraph (2)(b).

As stated previously, TransACT is concerned abmeippbtential for the Minister, under
these provisions, to specify NBN Co specificationguidelines by legislative instrument,
thereby imposing inflexible and anti-competitivgueéements on infrastructure
competitors of the NBN Co.

While TransACT would prefer to see CA industry erséal codes or standards applied in
the Bill it understands that timing may precludattiitom occurring. The EM also supports
this position stating that:

“It is envisaged, and considered preferable, fes¢hmatters to be addressed in
industry codes and/or technical specifications meteed by the industry.
However, in the absence of codes or standardsndieted by an industry body, the
Minister could use this power to specify relevaguirements, including

15 http://parlinfo.aph.gov.au/parlinfo/download/legisbn/ems/r4533_ems_8674d24c-a054-4adb-9335-
€8139105e64e/upload_pdf/353705.pdf;fileType=apptic&e2Fpdf (Fibre Deployment Bill EM, page 21).
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potentially by reference to the specifications glaticular carrier (e.g. an NBN
corporation).*®

In this instance the specifications of a particaiarier (e.g. an NBN corporation) should
include the specifications for all registered (anafertified) carriers, not just an NBN
corporation.

TransACT believes that should a default positiomdapiired , it would be appropriate to
consider amendments to propose sections 327B, 3/ZE, and 372F as follows:

(2)(b) the conditions (if any) specified by a regied (and/or certified) carrier
under subsection (4) are satisfied.

(4) A registered (and/or certified) carrier may,Maytten notification or
agreement, specify conditions for the purposesacdgraph (2)(b).

In this instance, if a developer chooses to séfectNBN Co as their preferred supplier
then it would be expected that the developer woeleld to comply with the NBN Co’s
specifications or guidelines (conditions).

If a developer chooses to select an alternate geovo the NBN Co, as their preferred
supplier, then it would be expected that the dgya&iovould need to comply with the
alternate provider’'s specifications or guidelinesnditions). In this instance, these
guidelines are well established, as existing FTifRastructure providers have been
deploying fibre-ready facilities and optical fidirees successfully and adhering to relevant
CA (previously ACIF) codes for more than five yeaosw.

The proposed amendments above should also beateplic proposed section 372W as

follows:

372W Fibre-ready facility

5 For the purposes of this Act, each of the foitayis afibre-ready

6 facility:

7 (a) an underground fixed-line facility that:

8 (i) is used, or for use, in connection withogical fibre

9 line; and

10 (i) satisfies such conditions (if any) as goedfiedin a written
11 notification or agreement made by a regist¢éaad/or certified)
12 carrier;

12 (b) a fixed-line facilities that:

13 () is used, or for use, in connection withogtical fibre

14 line; and

'8 Fibre Deployment Bill EM, page 27.
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15 (i) is specified in avritten notification or agreementade by a
16 registered (and/or certified) carrjend

17 (ii) satisfies such conditions (if any) as apecified in a

18 written notificatioror agreemeninade by a registered

19 (and/or certified) carrier

TransACT believes that these amendments to thevBilld not inhibit the intention of this
provision to ensure that the fibre-ready facilitieat are installed in these developments
will permit fibre to be installed at a later timea quick and efficient manner, at lower cost
and with minimum inconvenience to the community.

Infrastructure competition and competitive neutrality

TransACT understands that while this Bill only aglkes the requirements to ensure fibre-
ready facilities and optical fibre lines are inkdlin new developments, the impacts of this
Bill, the government’s overarching NBN policies andiatives and other supporting
legislation, which has already been passed by énkafhent, significantly affects the
competitive landscape for future fixed-line infrasture competition in Australia.

The Commonwealth Competitive Neutrality Policy 8taent, June 1996, states:

Competitive neutrality requires that governmentibess activities should not
enjoy net competitive advantages over their prigateor competitors simply by
virtue of public sector ownership.

For a relatively small private sector company (sasfTransACT) it will be difficult to
compete with a Government Business Enterprisédnaridrm of NBN Co, under the same
terms and conditions (level playing field) when NBMN is being funded with an expected
$27.5 billion in government equity and aided by ititeoduction of Government
legislation that protects NBN Co’s interests.

Competitive neutrality requires that governmentsusth not use their legislative or fiscal
powers to advantage their own businesses overiveg sectof®

The pure fact that the Government is legislatinthaninterests of protecting the business
and deployment plans of its own business (NBN Qoitad) and supporting NBN Co with
the Government’s fiscal powers, to the tune of epipnately $27.5 billion in Government
equity, goes directly to the heart of using itadgive and fiscal powers to advantage their
own businesses over the private sector.

7 http://www.treasury.gov.au/contentitem.asp?pagel@sitentlD=275 (Commonwealth Competitive Neutrality
Policy Statement, June 1996, page 4).
18 Commonwealth Competitive Neutrality Policy Statemdnne 1996, page 5.
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How can arelatively small private sector company compete fairly and on a level-playing
field with that?

The Commonwealth Competitive Neutrality Policy 8taent, June 1996, continues to
state that:

If governments do advantage their businesses snatay, it will distort the
competitive process and reduce efficiency, the rsori the government
businesses are technically less efficient tharr firerate sector competitors.
Private competitors also regard such advantagssmy inequitable, as is
illustrated by the number of complaints about ibstie made to the Independent
Committee of Inquiry into National Competition Ruli*®

In this context, TransACT believes that the Comeeitheeds to consider not only the
potential impacts of specific provisions within thidre Deployment Bill, but the greater
impact of how this piece of legislation, togethethvihe government’s overall NBN policy
framework, looks to enshrine the NBN Co as the npohoprovider of fixed-line services
in Australia potentially displacing the private sedrom the market.

TransACT recommends that the Joint Committee omNtiteonal Broadband Network
should consider these impacts when not only asggtise adequacy of the Fibre
Deployment Bill, but also in the context of itsedb conduct a six monthly review o
the effectiveness of the NBN rollout.

=

¥ Commonwealth Competitive Neutrality Policy Stateindnne 1996, page 5.
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