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Departmentof the Environment and Heritage Submissionto the

Houseof RepresentativesStanding Committee on Industry and Resources
Inquiry into resourcesexploration impediments

Summary of main points
Commonwealthenvironmentapprovalprocesseshaverecentlybeen
reformed under a COAG agreementandthroughtheintroductionof the
EnvironmentProtectionandBiodiversityConservationAct1999 (EPBC Act).
Under the EPBC Act, theCommonwealth focuseson matters of national
significanceand no longerbecomesinvolved in matters that are the
responsibilityof theStatesandTerritories. TheEPBCAct providesfor up-
front decisionsonwhetherornot theCommonwealthwill beinvolved in
environmentalassessmentandapprovalof aproject. It alsoprovides
legislatedtimeframeswithin whichCommonwealthdecisionsmustbemade.
TheEPBCAct promotesenhancedcooperationthroughaccreditationof
StatesandTerritoriesenvironmentalassessmentprocesses.Thesenew
arrangementsbring greatercertaintyandimprovedefficiencyin
environmentalassessmentandapprovalfor themineralandpetroleum
explorationindustry.

In practicefewmineralandpetroleumexplorationprojectsrequireapproval
underthe EPBCAct. Sinceits commencementon 16July2000,a totalof 51
mineralandpetroleumexplorationprojectshavebeenconsideredunderthe
Act. Of these,45 projectshavebeendeterminedashavingno significant
impactonmattersprotectedby theAct sorequiredno assessmentor
approval.Fourteenof the45projectsdid not requireassessmentorapproval
astheywereconductedin amannerconsistentwith guidelinesthathave
beenpreparedin consultationwith theindustry. Of thetotal 51 projects
referredonly oneprojecthasrequiredassessmentandapproval.Five projects
areeitherstill beingconsideredwithin statutorytimeframesorhavebeen
withdrawn by proponents.

Cultural heritageis protectedundervariousCommonwealthActs. Mineral
andpetroleumexplorationproposalsinfrequentlyfall within thejurisdiction
of this heritageprotectionlegislation. For thoseproposalsdealtwith under
Commonwealthheritagelegislation,experiencehasdemonstratedthat
proponentshavebeenableto meettheheritageprotectionrequirement
without impinging ontheviability of explorationactivity. Themanagement
of Commonwealthheritageresponsibilitiesis beingfurther improved
througha setof Bills beforetheParliamentthat will incorporateheritage
protectioninto theEPBCAct.

Introduction
The EPBC Act is the principal legislation under which the Commonwealth
determinesenvironmentalapproval. Sinceits commencementtheEPBCAct
hasbeendeliveringimportantbenefitsfor theAustraliancommunity. The
Act providesgreatercertaintyin relationto Commonwealthinvolvementin
environmentalimpactassessmentof majorprojects. It enhancescapacityfor
cooperationwith theStatesandTerritoriesthroughaccreditedprocessesand
it setsstrict timeframeswithin whichgovernmentdecisionsmustbe made.
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Reform of Commonwealth environment legislation
Thecommencementof theEPBCAct markedamajorreformof the
Commonwealth’senvironmentalapprovalprocess.Thereformprocess
implementedkey aspectsof the1997COAGHeadsof Agreementon
Commonwealth/StatesRolesandResponsibilitiesfor theEnvironment.

Thereformof theCommonwealthenvironmentassessmentandapproval
processwasnecessaryfor thefollowing reasons:

• Underthenow repealedEnvironmentProtection(ImpactofProposals)Act
1974,Commonwealthinvolvementwastriggeredontheadhocbasisof
anyprojectthatrequireda Commonwealthdecision.Many triggerswere
indirectandenvironmentallyirrelevantsuchasforeigninvestment
approvals,decisionsto provideCommonwealthfunding,licence
decisionsandexportapprovals. In manyinstancestheformerlegislation
requiredtheCommonwealthto assessprojectsthatraisedenvironmental
mattersof only local or StateandTerritory significance.

• OncetheCommonwealthwasinvolvedit assessedall of the
environmentalissuesraisedby aproject,includingthoseissuesthat are
theresponsibilityof thelocal orStateor Territory government.

• Theprivatesectorproponentcouldnot initiate ortrigger theassessment
process.Projectswereoftendelayedbecauseof thetimetakenby
governmentdepartmentsto initiate theprocesses.

• Therewasno requirementto takekey decisionsduringtheassessment
processwithin settimeframes.

• Commonwealthinvolvementcouldoccurlate in theprojectdevelopment
phaseor, in somecases,evenaftertheprojecthadcommenced.
Proponentswere on occasionfacedwith uncertaintyaboutwhetherthe
Commonwealthwould be involved andat whatstageof theproject.
CommonwealthinterventionoftenoccurredafterStateorTerritory
approvalprocesseshadcommenced,creatingdelayandhindering
seamlessintegrationof StateorTerritory andCommonwealthprocesses.

• Therewasno adequatemeansto accreditStateandTerritory
environmentalassessmentprocesses.Accreditationcouldonly be
consideredcase-by-case.A separateaccreditationdecisionwasrequired
for eachprojectthattriggeredtheCommonwealthassessmentprocess.
This contributedto duplication,delay,andhinderedthealignmentof
CommonwealthandStateor Territory approvalprocesses.

• Therewasinconsistencyin theenvironmentalassessmentof projects.
Two projects could raiseidentical environmental issuesand yet one
projectwould triggerCommonwealthinvolvement(becauseof an
indirect triggersuchastherequirementfor foreigninvestmentapproval)
while theotherproject did not.

TheCOAGagreementrecognisedtheneedto reformtheenvironment
assessmentandapprovalprocess.It wasagreedthat:
• theCommonwealth’sinvolvementin environmentalmattersshould

focuson mattersof nationalenvironmentalsignificance;
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• Commonwealthenvironmentalassessmentandapprovalprocessshould
onlybe triggeredby proposalsthathavea significantimpacton matters
of nationalenvironmentalsignificance;and

• theCommonwealthStatesandTerritoriesshouldseekto establish
bilateralagreementsfor theaccreditationof environmentalassessment
andapprovalsprocessin orderto minimiseintergovernmental
duplication.

Somekey featuresof theEPBCAct
Thefollowing aresomekey featuresof theEPBCAct for environmental
assessmentandapprovals.

Commonwealthinvolvementis triggeredonly bymattersofnationalenvironmental
significance
UndertheEPBCAct, Commonwealthinvolvementin theenvironmental
assessmentandapprovalprocessonly is triggeredby projectsor activities
thatarelikely to havea significantimpactononeof thefollowing mattersof
nationalenvironmentalsignificance:
• theCommonwealthmarineenvironment(generallyoutside3 nautical

miles from thecoast)
• World Heritageproperties
• Ramsarwetlandsof internationalimportance
• nationally threatenedspeciesandecologicalcommunities
• migratoryspecies
• nuclearactions
• actionsonCommonwealthlandorby Commonwealthagencies

TheCommonwealthassessesonlymattersofnationalenvironmentalsignificance
UndertheEPBCAct, if theCommonwealthis involved in theassessmentof a
projectthat involvesmattersof nationalenvironmentalsignificance,it will
only assesstheenvironmentalissuesrelatingto themattersof national
environmentalsignificance.TheStatesandTerritoriesareresponsiblefor
assessingotherenvironmentalissues,andarerequiredto certify that these
othermattershavebeenassessed.Considerationof theimpactonmattersof
nationalenvironmentalsignificancecanbe integratedin Stateor Territory
assessmentsundereitherbilateralagreement(seebelow)or throughcase-by-
caseaccreditationof Stateor Territory processes

Theassessmentprocessis triggeredearlier to avoiddelayingtheproject
TheEPBCAct allowsaprivate sectorproponentto triggertheassessmentand
approvalprocessearlyin theprojectdevelopmentphase,ensuringtimely
initiation of theassessmentprocess.

Specificstatutorytimeframesensurean efficientprocess
TheEPBCAct containsspecifictimeframeswithin which decisionsmustbe
madeto ensurea timely andefficientprocess.Thesetimeframescanbe
extendedonly in strictly limited circumstances.
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Greater‘up-front’ certainty
TheEPBCAct reliesupondirect,specificallydefinedenvironmentalcriteria.
Proponentswill thereforeknow ‘up-front’ whethera projector activity will
triggerCommonwealthinvolvementand,if so,theextentof Commonwealth
involvement. If theproponentis in anydoubtasto whetherthelegislation
applies,heor shemayrefer thematterto theCommonwealthEnvironment
Ministerwho has20 businessdaysto makeabindingdecisiononwhetherthe
legislationis triggered. Theproponentmaythenrely on thisadvice. The
potentialfor this decisionto bereconsideredis strictly limited, minimising
thepotentialfor late interventionby theCommonwealth.

Accreditationis legislatedandtransparent
TheEPBCAct significantly enhancestheCommonwealth’scapacityto
accreditStateandTerritoryprocessesand,in appropriatecases,Stateand
Territory decisions. Inparticular,theEPBCAct providesa framework
allowing theCommonwealthto:
• accreditStateandTerritory environmentalassessmentprocesseson a

case-by-casebasis;
• accreditStateandTerritoryprocessesandsystems(avoidingtheneedto

provideaccreditationon a case-by-casebasis);and
• accreditStateandTerritory decisionsif theyaremadein accordancewith

agreedmanagementplans(themanagementplanis disallowableby the
Parliament).

Environmental,economicandsocialfactorsare integrated
TheEPBCAct requirestheintegrationof environmental,economicandsocial
factorsinto theapprovaldecision.TheEPBCAct requiresthat, in deciding
whetherto grantapproval,theCommonwealthEnvironmentMinister must
considerany impactsonthemattersof nationalenvironmentalsignificance
andeconomicandsocialmatters. In consideringthesematters,the
CommonwealthEnvironmentMinister is requiredto takeinto accountthe
principlesof ecologicallysustainabledevelopment.TheEPBCAct provides
thattheseprinciplesincludetheprinciplethat ‘decision-makingprocesses
shouldeffectively integrateboth long-termandshort-termeconomic,
environmental,socialandequitableconsiderations’.

Micro-economicreform
TheEPBCAct representsan importantcontributionto microeconomicreform
becauseit breaksthenexusbetweentheenvironmentalassessmentprocess
andotherCommonwealthdecisionssuchasforeigninvestmentapprovals,
exportcontrols,AustralianCompetitionandConsumerCommission
authorisationsandotherlicencedecisions.Thesedecisionsareno longer
delayedpendingcompletionof theenvironmentalassessmentandapproval
process.

Projectsare treatedconsistently
TheEPBCAct ensuresprojectsaretreatedconsistently.If a projectis likely to
havea significantimpacton a matterof nationalenvironmentalsignificance
thenit triggersCommonwealthinvolvement. If a projectis not likely to have
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a significantimpacton a matterof nationalenvironmentalsignificancethen
Commonwealthinvolvementis nottriggered.

Nationallyconsistentstandardsare promoted
TheEPBCAct promotestheapplicationof consistentstandardsin different
jurisdictions. This occursbecausetheCommonwealth,in makingdecisions
on environmentalassessmentaccreditation,is obligedto applyconsistent
criteriaandstandardsacrossthedifferentjurisdictions.

Approachesto environmentalprotectionare co-operativeandstrategic
TheEPBCAct promotestheuseof ‘strategicassessments’for policies,
programsandmanagementplans.This allows theassessmentof proposed
developmentsona regionalor industrybasis,ensuringcumulativeimpacts
areconsideredearlyin theplanningprocess.

Strategicassessmentsfacilitatedevelopmentby providing certainty
(proponentswill know whethertheir projectis consistentwith an industryor
regionalpolicy, planor programendorsedby theCommonwealth)andby
providingthe opportunity to reducetheassessmentburdenin relationto
individualprojects.

ImplementationandOperationof the EPBC Act
TheDepartmentof theEnvironmentandHeritagehascommitted
considerableresourcesto implementingtheEPBCAct includingthe
developmentof administrativesystemsandtraining andinformation
programs.

Sincecommencementof theAct in July 2000a totalof 603 actionshavebeen
referred.Of thesereferrals167actionsweredeterminedto haveor likely to
havea significantimpacton a matterof nationalenvironmentalsignificance.
Accordinglytheseactionshavebeenor arecurrently thesubjectof
environmentalassessmentandapproval.

Of the603 referredactions,51 concernedmineralandpetroleumexploration.
Of theseonly oneprojectwasdeterminedto havea significantimpacton
mattersprotectedby theEPBCAct soneededto be assessedandapproved
with conditionsset. Forty-five projectswere determinedto haveno
significantimpactandsodid not requireassessmentandapproval.Fourteen
of the45 projectsdid notrequireassessmentor approvalbecausetheywere
conductedin amannerconsistentwith guidelinesthathavebeenpreparedin
consultationwith theindustry. Fourprojectsarestill beingconsideredwithin
thestatutorytimeframesandonehasbeenwithdrawnby theproponent.

Guidelineshavebeenpreparedto assistproponentsto determinewhetheran
actionhasa significantimpacton a matterof nationalenvironmental
significanceandsorequiresreferralto theCommonwealthEnvironment
Minister. Theseguidelinesprovidedetailedguidanceonwhetherandin
whatcircumstancesmineralexplorationandoffshoreexplorationis likely to
havea significantimpactona matterof nationalenvironmentalsignificance.
In additionguidelineshavebeendevelopedto assisttheoffshoreseismic
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explorationindustrydeterminewhetheror not their activitiesmayimpacton
largecetaceansandthereforewill requireapprovalunderthe EPBCAct. Both
setsof guidelinesdealingwith explorationweredevelopedin consultation
with theindustryandhaveproveduseful to proponentsin providinggreater
certaintyaboutCommonwealthinvolvementandtheneedto referactions
undertheEPBCAct.

A key objectiveof theEPBCAct is to promotea cooperativeapproach
betweengovernmentsto protectandmanagetheenvironment.This is being
achievedthroughbilateral agreementsbetweentheCommonwealthand
StatesandTerritories. Bilateralagreementsareaimedatstrengthening
intergovernmentalcooperationandminimisingduplication.

UnderbilateralagreementstheCommonwealthaccreditsStatesand
Territoriesenvironmentalassessmentprocessesandsystems.Accreditation
in this contextmeansrelianceby theCommonwealthon StateorTerritory
assessmentprocesses.In effectbilateralagreementsallow the
Commonwealthto delegateto theStateor Territorytheresponsibilityfor
conductingenvironmentalassessmentand,in morelimited circumstances,
theresponsibilityfor grantingenvironmentalapprovalundertheEPBCAct.
TheAct imposesvariousconstraintsonthescopeof anyaccreditationthat
canbeeffectedthroughabilateralagreement.TheEPBCAct alsoimposes
minimumstandardsfor theenvironmentalassessmentprocesses.These
standardsmustbemet in order to gainaccreditation.

A bilateralagreementis in placewith Tasmanian.Agreementswith the
NorthernTerritoryandWesternAustraliaarein theprocessof beingsigned.
If anactionis coveredby theseagreementsthenit is assessedunderthe
accreditedStateor Territory process.Theactionstill requiresapprovalfrom
theCommonwealthEnvironmentMinister.

Of theremainingStatesandTerritories,negotiationsarewell advancedNew
SouthWales,andQueensland.Discussionwill continuewith Victoria andthe
ACT following their environmentallegislationreview. At theoutsetSouth
Australiadid notwish to enterinto anagreementthoughtherecentlyelected
Stategovernmenthasbeenapproachto reconsiderthis position.

Wherebilateralagreementsarebeingnegotiatedbut arenot yetin place,the
Commonwealthis usingcase-by-caseaccreditationof StateandTerritory
environmentalassessmentprocesseswhereappropriate.In addition,
coordinatedassessmentsbetweentheCommonwealthandStatesand
Territoriesarealsoconductedto minimiseduplication.

TheDepartmentworks in consultationwith InvestAustraliaonmajorproject
facilitation. This consultationis undertakenwith theaimof ensuringthatthe
environmentalassessmentandapprovalprocessesoperatein harmonywith
othernecessaryapprovalanddecisionprocesses.Separatelyandin addition
to consultationswith InvestAustralia,theDepartmentworkscloselywith
proponentto ensurethetimeframesreflectbothstatutoryrequirementsand
theproponentsneeds.
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Cultural heritage protection
HeritageProtectionBills
On 27June2002,theGovernmentintroducedlegislationto repealout-dated
heritageprotectionarrangementsundertheAustralianHeritageCommission
Act 1976andto includeheritageprotectionin theEPBCAct. TheBills arethe
mostfar-reachingreformsto Commonwealthheritagelegislationsince1975.
Thekey elementsincludeestablishingaNationalHeritageList comprising
placesof outstandingvaluewhichwill beprovidedwith protectionunderthe
EPBCAct asmattersof nationalenvironmentalsignificance.TheBills will
improvethemanagementandprotectionof heritageplacesownedor
controlledby theCommonwealth.

Thegrowthof heritageprotectionin StatesandTerritorieshasledthe
Commonwealthto reassessits rolein heritagelisting in orderto avoid
duplicationwith otherjurisdictions. Thenewlegislationfulfils the
Government’spolicy of focussingits environmentalrole onmattersof
nationalsignificance.

UndertheBills thekeybenefitsof theEPBCAct discussedab9vewill also
apply to heritageprotection. In particularproposalsthat arenot of national
heritagesignificancewill beconsideredunderStateorTerritory
environmentalassessmentprocesses.Theinclusionof heritageasa specific
obligationundertheEPBCAct will clarify thesomewhatunclearheritage
protectionobligationsthatcurrentlyexist. Heritageprotectionwill be
consideredthroughthesamelegislationandundertheprocessesthat applies
for othermattersof nationalenvironmentalsignificanceratherthanunder
separatelegislationandprocesses.Thenewarrangementsshouldalsohelp
minimiseoverall administrativeandcompliancecosts. In particularthecost
of Commonwealthinvolvementis expectedto bereducedsignificantly asthe
Commonwealthwill no longerbe involved in mattersthat aretheproper
responsibilityof theStates.

CurrentArrangements
Regulationof mineralandpetroleumexplorationundergovernment
environmentandplanninglegislationroutinely requirescompaniesto
identify, monitor andmanagerisksto theenvironmentarisingfromtheir
operations.Explorationcompaniesgenerallyoperateunderbroad
environmentalmanagementsystemsthat providestheframeworkfor the
managementof anyenvironmentalimpactsresultingfrom theiroperations.
Underthesesystems,specificenvironmentalmanagementpoliciesandplans
guidetheir day-to-dayoperations.Theprotectionandmanagementof
culturalheritagetypically is an integralpartof thesemanagementpolicies
andplans.

AustralianHeritageCommissionAct1975
Until suchtime asheritageprotectionis includedin theEPBCAct as
discussedabove,theAustralianHeritageCommissionAct 1975will continueto
operate.UnderthisAct, placesareenteredonto theRegisterof theNational
Estate(ENE). Cultural heritageplacesincludesites,areas,buildingsor other
structures.Entry in theRNE constrainstheactionsof theCommonwealth
Governmentonly.

8



In relationto mineralorpetroleumexploration,CommonwealthMinisters,
departmentsandagenciesmustnot takeanyactionthatwill adverselyaffect
a placethatis enteredin theRNE unlessthereis noprudentandfeasible
alternative.Wherenofeasibleor prudentalternativeexists,the
Commonwealthentitymustminimiseanyadverseeffectsupontheheritage
valuesof theplace. TheCommonwealthentity alsomustrefer theproposal
to theAustralianHeritageCommissionfor commentandexpertadvice. The
Commonwealthentity that is taking anactionretainsthefinal decision-
makingresponsibilityasto whetherit will proceedwith that action.

Since1996,Commonwealthentitieshavemade255 requestsfor adviceon
miningandpetroleumexplorationprojects.Of these37projects
(14.5percent)wereidentifiedashavinga significantimpacton theNational
Estate. In additiontheCommissionhasreceivedvoluntaryrequestsfor
adviceonminingproposalsfrom 27non-Commonwealthbodies.For all
theseprojects(bothCommonwealthandnon-Commonwealth)the
Commissionprovidedadviceonhow to minimiseadverseimpacton the
valuesof thelistedplace.

AboriginalandTorresStraitIslanderHeritageProtectionAct1984
This Act aimsto preserveandprotectfrom injury or desecrationareasand
objectsin Australiaor in Australianwatersthatareof particularsignificance
to Indigenouspeoples.SincetheAct waspassedtherehavebeenatotal of 38
mining explorationsapplicationsover19 places(severalapplicationscan
applyoveroneplace).

Of the 38 applications,11 requiredno furtheraction,sevenwerewithdrawn,
two arestill to bedealtwith by StateorTerritory processesandtwo received
protectionthroughbecomingpartof KakaduNationalPark. For 14
applications,theresponsibleministerof thedaydecidedthat theactivity
couldtakeplace.Two applicationsresultedin successfulmediationsto the
satisfactionof theapplicantandtheMinister. Sincetheintroductionof the
Act noMinister hasmadea declarationto stopor hindermining explorations
in Australia.

Historic ShipwrecksAct 1976
Thepurposeof theHistoric ShipwrecksAct 1976is to controlactionsthatmay
resultin damage,interference,or destructionof anhistoricshipwreckor
historicrelic, or its removalfrom Australianwaters.This legislationis
administeredby theCommonwealthin conjunctionwith theStatesand
Territories,eachof whichhascomplementarylegislationto protect
shipwrecksin StateandTerritory waters.

While someexplorationprojectsmayfall within thejurisdiction of theAct if
activitiesarein thevicinity of historicshipwrecks,recentexperiencehasbeen
thatno mineralorpetroleumexplorationproposalshavebeendeterminedto
havean impacton historic shipwrecks.In anyevent,ashistoric shipwrecks
arevery smallin areaanylikely impactcanbeavoidedby minor
modificationsto explorationproposals.
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