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The Terms of Reference that we will address are as follows:

(a) given that the best interests of the child are the paramount consideration:

(3] what other factors should be taken into account in deciding the respective
time each parent should spend with their children post separation, in
particular whether there should be a presumption that children will spend
equal time with each parent and, if so, in what circumstances such a
presumption could be rebutted;

Background
We are compelled to make representations to this enquiry because of our

experience and observations of the effects of family breakdown on the lives of
children.

Our work in the Family Support field has shown us that the situation in intact
families is still predominantly one where mothers are the primary carers of
children and mothers are the parents most likely to change their work patterns to
casual or part-time to adjust to their children’s needs and that 23% of women
who have ever been married or in a defacto relationship have experienced
violence in those relationships.

Further to that our experience as Family Support Workers has given us a
caseload where 85% of sole parents are mothers and their experiences pre-
separation have involved violence and post-separation are likely to include
financial hardship not the least because providing a safe and stable lifestyle for
their children means trying to ensure that the violence does not continue. This
can require them to change work hours, move house, find additional support etc.

Also a 2002 study found that of the 35 resident mothers, 86% described violence
during contact changeover or contact visits.”

Further we wish to make a statement of general principle that recognizes that
intact families can be described to include a variety of living arrangements and so
there cannot be a ‘one-size-fits-all’ solution to families who are complex, have a
muititude of needs and patterns and operate in a variety of ways.

What we understand from the Family Law Act

There is no principle of family law that advantages either parent in family law
proceedings. Although mothers more often have legal “residence” (current term
for custody) of children, most of these orders are made by consent. Further, the
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Family Law Act provides that each parent has parental responsibility (current
term for “guardianship”) for his or her child and that this is not affected by
parental separation.?

Where parents cannot agree on arrangements for the children and the Family
Court has to decide it is bound by law to look at the best interests of the child
as the paramount consideration

The Family Law Act also sets out four clear principles about parenting of children
namely:

e children have a right to know and be cared for by both their parents,
regardless of whether their parents are married, separated, have never
married or have never lived together; and

o children have a right of contact, on a regular basis, with both their parents,
and with other people significant to their care, welfare and development;
and

« parents share duties and responsibilities concerning the care, welfare and
development of their children; and parents should agree about the future
parenting of their children.*

The Court must also consider a number of other factors® such as

any expressed wishes of the children

the nature of the relationship of the child with each parent

the likely effect of any changes in the child's circumstances

the practical difficulty and expense of a chiid having contact with a parent
the capacity of each parent to provide for the needs of the child

the child's maturity, sex and background, including issues of race, culture
and religion

the need to protect the child from physical or psychological harm

o the attitude to the child and to the responsibilities of parenthood

« any family violence, which has occurred.

Basic Premise:

Based on these understandings we believe that a shift toward ‘the presumption
that children will spend equal time with each parent”is a shift away from the ‘best
interests of the child’. We disagree with such a shift of emphasis because it
places the rights of parents over the best interests of the child. This forms the
basis of our submission.

? See section 61C{2) of the FLA
? gee section 63F of the FLA
* see section 60B(2) of the FLA
3 see section 68F of the FLA



Further_arquments _aqainst the leqgal presumption of joint residence for

separating families:

it ignores the factors listed in the Family Law Act which must be
considered by the Court in deciding parenting orders, such as children’s
wishes, capacity of the parent to provide for needs of the children,
maintaining children in a settled environment and family viclence.

It reduces families abilities to make their own decisions about parenting
arrangements depending on children's needs, parent capacities,
geographical distance between them, parent’s work patterns, finances and
housing and extended family contact.

Shared residence is the least common post-separation arrangement with
only 3% of children from separated families in ‘shared care’ arrangements
in 1997.% Less than 4% of parents registered with the Child Support
Agency last year had equal (or near equal) care of their children.”

In a 1993 study, husbands surveyed three years following their marital
breakdown had retumed to income levels equivalent to pre-separation
while  wives’ income  levels had dropped by 26%.°

Changes to family law will not necessarily make family friendly work
places. Current male work practices and cuitural models of maleness do
not readily allow men to take time out to care for children.  Are men
likely to accept a similar level of poverty?

Replicating households will present practical difficulties for many
separated parents and children and the burden of running two households
will be too great for many.

US studies have shown that where shared residence couples make these
arrangements they do so voluntarily, often without legal assistance and
irrespective of legislative provisions. These studies have also shown that
relationship between shared residence parents are commonly characterized b)é
cooperation between the parties and low conflict prior to and during separation.

Our experience as Family Support Workers is that these same sorts of voluntary
arrangements also operate as arrangements that might change at different times
to accommodate the changing needs of children. Parents will put their needs for
contact with their children in a secondary place to the children's current

social,

emotional, recreational and educational needs.
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In family support work approximately 70% of clients are affected by family
violence.

The presumption of joint residence will place women and children who are
victims of violence at increased risk of further violence.

This will force some children to live with violent fathers and will force mothers to
have to regularly negotiate with and be in the presence of violent ex-partners.

it also provides a dangerous tool in the hands of abusive men who wish to
control their women partners after separation.

Nurturing and positive parenting does not automatically require equal amounts of
contact as prescribed in the joint residence provisions.

Many men already participate actively in their children’s lives after separation. In
these families neither fathers nor mothers need the law to tell them to do this.
Further, most mothers wish to share parenting duties and responsibilities
cooperatively with fathers who were significantly involved with their children prior
to separation.

Nurturing and positive parents make their own decisions about arrangements
depending on their children’s needs and the parents’ individual situations.

Annette Evans & Jennifer Beavan
Horizons Central Coast Family Services Inc.
Wyong Family Support Service
Phone: 4351 2391
Email: family@tac.com.au

8" August, 2003




