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Meuse of Ra,prpse atives Standing Committee
on Family angd Community Affairs

Submission No: . I 5-'2‘-,-

e Te}ephone, .
-, ' Date Received: ’O ................

10 September 2003,

The Hon Afan Cadman MP
Federal Member fof Mitchalt
Suite 8 25 Terminus Street
CASTLE HHLL NSW 2154

Via fax-fio: (82) 9899 7990

Dear Mr C‘adman,

Re: . Standlng committas an I'-'amily and Cummuniiv Aftairs
Ingjiry into Child Custady Arrangements -
Heating - 'Brisbane, Thumd&y, 4 Snptqmber 200@

Thank you so much for taking: the fimeto. speak fo.me’ on Thursday after- ths hearing. 1
Understand that your fime was-very imited 42 you hadto catch a plane. However, | have
taken up your inwtamon hte] forwﬁrd sorhe mformatmn o yuu.

As this casa isto coms’ bfeforva ma Farnﬁy Gourt agafn sometimé next year, | would azk that
you keep my perscnal detalls nunﬂﬂential, but | woulld be fmore than happy 1o discuss issues
surmundmg my case with ycu prfvate{y

Just to refresh your msmory } ama wurking mother wnh an almust four vear old zan born
aftar five years on the IVF program, Gurrently we have a shared care situation whera my son
spends 50% of his.time with nyé.and 50% wﬂh his féther. ln ‘my view a'share care
arrangement [s: the bast. autcofne for my son. He s doing very well desptte our family
breakdown. . , , ..

1. Cilento Prmclpla

Residency {or: custocfy} of childran s datarmlnad in thl Fa.mify Law Count based on the
binding pracadent, the Clienta Principle.- Bdsizally. whoever g the primary carer for the past
12 to 16 weeks gets resicanty of the childran. There ls.no nagottation The Court will accept
12 waeks but prefars T8 weeks a8 pr&narycarer .

Ve wereable to chal[enge e pnmary carsr argumani a8 my £on attandad day care for three
days per week and we were abls fo demonstrate to the 'Colrt that | carsd for my son when |
was not at.work, Scrthe fac;t that my son attended day ‘care snd being able to afford excellent
legal counsel (funde:d by my famﬂ?) Ve’ere the- twc factors that turned the decision towards
sharad care., .

2, F-am[!y Supponr _
As | went back to work Losupport ourfazhlly this \marks AGA!NST tne as far as residency is

‘ concerned, Asa matteroi fagt the Maglstrata at tha Petria Mag:strates Court said that he
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could find no fault with me as a mother but that | did not havs the time to cars for my child
bacause | work. -

The Family Court does not take into account WHY | went back to work, the faot is that | did.
Had | had any idea abolt the legal implications of my .actlons { would have tried to find
another way. Cartainly the outtorne of my case would have been eniirely different if | had
resorted to relying on the soclal weltare natwork. :

The Family Court takes the viaw tiflai- |- hdve the ahility “to.pay” so that role is more important
than my rolg as a mother, Like most otherfathiers | pay child support and expect to do so

writil my son turns 18.

The Magistrates Court.al Petrie-and the famﬂ}' Law Coun have limited ths hours that | can
waork to “schéel hours®only ori the days that | have my sen, Fortunately { have been able to
push the boundaries a little and my employer.has been very _undersiﬂnding.

3, Family Coutt-Mediaton

Family Court med!atnrs'curtent!y‘i:lo net aifan"i?UNSI_DEH- shared care ag an opiion. | have
sven heatd of casee. where the Court madiator has tried to1alk parents out of the shared care
opticn. s - .

Madiation: will oaly watk when thére'ls a levi! playlig fiald and quite clearly this does not exist
as-far as residency /s concerned. Apart from the. Cilerite Principle, the other complicating
factor affecting mediation is finasicial support. “Money tends to increase desperation. As my
husband has nat worked since1 2'Degembet 2000 and-has no interition of working he was
very keen to get as much mongy fror theseparation as pesaible, As |discovered recently he
had been to Centrelink, his sdlicifor and the Child Support Agency to-find out what monay he
wouid recelve prior 1o my leavifg him. Had he managed to win-his action for full residency of
our san he would héve recaivad 75% of the propety settisment, approximately 3300 per
week chifd support and received all the'Family Payment benefits plus whetever other benefits
he could getfrom Centrefink,” At'age 48 his future was secute and he would not have rieeded
to work agaln. "Unfertunately it noiv appearsithat this was his motivation.

4, Gouitt Action

As | lsft the family hamé taking dur. son.with me, my husbard boughit an action against me in
the W) Magistrate’s Court to erder that ourson-be returned fo him full ime-becausa he
was “in.danger” bacauss my mothar was caring for our. son a few hours a day. This was not
true but that ia beside the poiat: - His sdlitltor ttled.to taki this action “éx parte” so the court
hearing would have occurred witkiout rhy knowledge and 1 would have had no chance to -
pregare a responsé. My hushand's sclivifors Went to four Maglstrates Courts before they
coutd find ohe that would hear the'case: Forturataly my soficitor found out about the action
and we hadithree ddys ta prepara. The subsequent Court judgement fortunately did not
support my-husband’s positior, - - "1 .7 : ,

You might cén'é'ider reviswing the Fa'mi!y Law Act ta remove the ability for Magistrates o hear
Family Gourt: maitars. With ali-due respect to-Mapistrates, they de-not have the training or the
resolrces to hear Family mattérs. . R a0

To.date we have app'aarsci baﬁfﬁ_‘the-ﬁlagiaﬁﬁta’s Co_uf_t twi¢e and the Family Law Court
ance and [n ten' monihs our joiit legal experises are apprdximaetely $37,000. . .

5. Rols of Family Report . L |

Farnily Fsépénjt wiiters are 1h'e-ﬂ§fpi§i pdweﬁ;}l 'ﬁgnﬁﬂé in {tie i;-'"amtty Court process. What they
say goes. This point-will be argued by thé,Family Couirt bt my solicitor has cniy sver seen a

Family Report succeasfully chiafldnged cnce i 15 years and this involved-a blatant breach of
rules. In tha initial Family Couri stages the only avidence téken into account other than the
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barrister's submission is the Famnily Report. My husband engaged a $6,000 a day barrister to
flght the Family Report in Court because it did not give him full residency.

Famlly Reports are normally prepared some months after the separation. As my husband’s
solleitor had ¢lreurnvanted the process by gaing to the Magistrats's Court, our Family Report
was preparsd B weeks aﬁerseparntron Ag the Family Court mediator axplarnad that the
report was prapared far too eary becduse the trauma of the separation was still too fresh and
that the Magistrate at Sl had gverstepped the bounds of what shie considered was his
authority by érdering the prepafation of the Report, Apparéntly organising Family Reparts is
the role of tha Family Court fnr—:diaiar so stie felt her role had been usurpad.

As my solicitor has & thriving Family Lew: pracﬁce and becaiise of the speed of the Court
action he did not prepars me for what was.going to happen other than advising me that tha
Report Writer Is all powerful 1 was advisgd that Report Writars are very experisnced people
who would aa.slly seé through”. my husband. | simply needed to teil the truth.

This was rot the. case, -‘The persen whcr praparad our report was an Amencan lady who had
preparad only Wo. raparts prawcusiy Sha interviewed my husband tirst and he “cried alf over
her’ and she saw mie as the hard biften carear wemen with very litls compassion who had
removed the child from-the home. “The only "evidence® sha and ultimately the Famlly Law
Court took intdaccount was the phene testimony of two ingighbours, one of whom warked for
ry huskantd's firrm of soiicitors:’ Thegae neighbnurs would not have known our surname and
the relationship'consisted of conversations occumng in our drivaway and our children played
in the front yard pccaslonally. We had pnly lived:in the-area for some 12 months. Af no time
d]d the Repor} Writer contact anycne whn actually knéw us, :

The Bepor& Writer mtermgated mé fnr 3 houm an{i 40 mmutes withaut a break. She also rang
me once. As the separetich was still so raw eitd becausd of her aggressive agproach and my
naivety, this intarvisw did.not go- well. Tha Repont. Writer made many factual erors including
gstting my dats of birth wrang.: ‘She tock- my hushand's VBFBIDI‘} not mina.

The Report Writer also Imerv{awed oy son and this caused’ hlm graat anxiety, The Interviews
eccurred atthe Repor WriteFs'difice. " As my son.is s0-young, he had not really understood
what had happenad - that his pararts ware now living separalely parmansntly. His behaviour
detericrated'so much after this interview fhat: the Direotor. of his day care cenire asked me to
raise the rmater with the Repert Wirlter and t¢ Bxplain o hsrihat how badly this process had
affected my son. Praparation of thts Repart was far tod sarly for-him as wall,

We'are due to have ancther Family Report: prspared garly next yaa.r Here | will be wel
prepared with eviderioé fwhich J-wiil alsc provlde 10 my sullcitor) and a mych clearer mind, so
the.outcorne hera will lﬁ& anticely dﬁfanant '

. Way Fumard

We currentiy have-an.interim order for.shared care. - labggested a shared care approach to
my husband prior to]léaving him, althiough ! did not know at the time that this was called
vsharad carg". | repeated this tothe Family Raport Writer and, while she did not take on
board al.my sugiestichs, she felt that as our son had an attachment to bath his mother and
father that & shared care apprt:ach was tﬁe best nmcome. At least she got something rightl

In my case as my husbénd-is tuf.ally mtrans:gent in his appmach to gaining full residency of
our san, we witl unfortunately be going to fulftrial marly next year. My husband has toid me
that he has ‘a “360,000 fighting-fund® and hie will win atall costs. My position might be a little
better if we car gaim a more. favourable Farnily Fleport this tlme but even that will not divent
my husband from his chosen coursa of action!

7. SUMMARY A.ND SUGGESTED GHANGES

{a) Worklng parents shouid ba glven The Oppcnunity of shared care of their children.
There should be a PRESL MPT']ON uf shared care'in the Family Law Act.
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Tha Shared Care debats ahould be carefully separated from iasuss of dormestic
violerice and child support paymants.

A Tribunal with power 1o make decisions and recornmendations should be
established to try and gain some agreament hehueen the pames Agreement will not
o6 reached through madiation.

Parants should be. raqulred to seeic prufessnonal help to ensure that they do not take
out their own bittsrness on thelf nh[!dren Parant’s iGsues must be separated from
childran's Issues, : .

Rules and bibundaries - ‘must be sal and clearly sxplainad to parents to halp them ‘
make good decisions far thalr r:h:ldren without reso:ﬁng to the count process.

A mechanism should be estabhshad to take action when a blatant breach of a Court
Order occurs, Presently, who'do: you cal) t6 get halp?

Amend the Fa-niiy Law Aci to ramava the abihfy of Magistrataa to hear Family Court
rnatiers. .

Thank you again for faking the time 1o Speak tta me and !or;aading this rather long letter.
Pleaso-feel free to uuntact me von tha numbers ghven abwe it you wish to discuss anything

with ms.

Best of luok with your éflorts -t&'ch‘a'nga he Farqil‘y LawAct.

Regards,
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