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SUBMISSION

"There are many things wrong with the English legal system. A large proportion of them can be
explained by our reverence for the doctrine of precedent. We do things not for any rational reason but
because they have been previously been done that way”

- David Pannick QC,

quoted in "The Cartel, Lawyers and Their Nine Magic Tricks" by Evan Wittonl,

1.1 Submission Su 4
The Family Law Act(Cth) and the administration of it is faiaily flawed.

The Act is fundamentally flawed and the current administration of it involves
systemic flaws.

It is submitted that the Act should not be amended to include provisions such as "a
presumption that children will spend equal time with each parent” unless both these
flaws are remedied.

Such a provision as this would ¢nrage litigants and Jead 1o more contentions and
vexatious litigation and unnecessary financial hardship at least and at worst more
suicide attempts, more child and parent murders, more kidnappings and more abuse
not less?,

Every time Parliament makes a change to civil legislation, it takes a generation of
legal professionals and community groups through the appeal and other high courts to
remedy ils flaws, to provide instances of its failings to provide "common sense"
justice.

No legislator should try to enact change unless they can bring their personal
experiences 1o bear otherwise our flawed adversial legal system will provide an
unbalanced version of the facts to parliament by those private individuals and groups
with the money to put their case.

Community matters should not be dealt with by an adversial legal system, but an
inquisitional-like one with broad powers of the courts, supported by fully funded field
workers, 1o fill in the legisiative blank and black spots which seems to be the hapless
occupation today of most parl, iamentary sittings and committees.

This submission provides detailed recommendations to substantially remedy these
Sflaws and provides a personal case history into why family law litigants are being
denied guidance and justice in these matters.

1 Herwick Press 1998
= See Exhibit - "Whai's Going on in Family Court”



1.2. Detailed Recommendations
HJ That no further changes be made to the Act until:

(i) Parliament fully funds the administration of existing provisions including -
reasonable access for non-metropolitan litigants and for transcript services
and the provision of free-call phone contact with registries - other government
departments have this service.

(ii) Parliament endorses in full the recommendations of the Chief Justice for
additional judges and the abolition of the Federal Magistrates Court which His
Honour vehemently opposed and the creation of which removed limited
resources from the Family Court

(iii} the Court ensures that all judiciary officers and court appointees,
including Child Representatives, have recognised and relevant psychology
qualifications

(iv) the Court replaces single trial judges with a Coram of two judges of
opposite gender or provides lay court assistants of complementing gender and
1o implement this, the government make the position of Chief Justice a joint
position of twe judges of opposite gender.

{v) Parliament establishes a separate Federal Legal Aid Commission for
family law matters in each state.

(vi} The powers of local magistrates 1o make orders for custody wiihout
contact orders be expressly prohibited,

JII] The Act be revised 1o replace the provision "that the best interests of the child are
the paramount consideration” to a provision consistent with that under which the
Child Support Agency operates - "the best interesis of the child and is fair to the child,
his family and the community".

JIII] That the Act be amended to provide:

(i) for contact between non-custodian parents and children on "child
significant days and events” (i.e. days or events which are considered
significant by the court for the child to have for his/her development), such
times to be included in all final orders for the foreseeable future, and include
but not be limited to:

(a) the child's birthday

(b) the primary religious annual day in the child's or family's life such as
Christmas Day

(c) parenting days such as Iather's’Mother's Day and

(d) parent/grandparent birthdays and special anniversaries such as 50th/60th
birthdays and wedding anniversaries.

{ii) a definition in the preamble of the Act of "supervised contact" and
proscribe differentiated types of such contact - line of sight, within hearing
etc, and clearly designate responsibility for such - the parent or a key
SUPEIVISOr.



[TV} That Parliament provide a monthly “Family Matters" Joumnal for vnreprescnted
Ittigants providing information about changes to legislation, reviews of recent
appellant cases, with contributions by recognised social scientists on issues which are
relevant to family law maiters such as the effects of drug and alcohol abuse, battered
wife syndrome, false memories, court relevance of criminal records or type of
employment (eg prostitution), religious beliefs, etc so that the community has a better
idea of the issues the courts consider relevant.

{¥] That the Family Court and Parliament implement other recommendations as
noted in this submission covering other issues.

L3

Recommendation. The Court order court report writers to be provided with and to
read all relevant documents such as existing orders and their judgments prior to
interviews, Where there is a Child Representative, a briefing document is to be
provided to the writer and all parties,

Recommendation. The Court ensure that where joint interviews are concerned,
accurate facts are noted by providing both parties to have access to all material and
conversations with the interviewer, through intercom services, andiotape records etc.

Recommendation: A simple process would be to collect the Post Code details from
cach filed document to analyse where the need for family court services is.

Recommendation: That a permanent family court mediator be appointed to the

TR [ ocai Court,

Recommendation. That the court ensure that all report writers include in their reports
a chronology of contact between the non-custodian parent and the child, 12 months
prior to the report and include the reasons given by both parents for no such contact
on child significant days and events.

Recommendation: That contact centres be opened on the NSW coast on Sundays, or
at least parenting days (see above).

Recommendatien:. That cach Parliament order all estimated court duration times
removed from the Law Handbook.

Recommendation. That a date for the Final Hearing be advised to the parties at the
time of the Interim Hearing or no later than within fourteen(14) days.

Recommendation. That the Appeals Bench of the F amily Court, where appropriate, sit
in régional areas.
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