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THE LAW SOCIETY OF NEW SOUTH WALES

SUBMISSIONTO THE

STANDING COMMITTEE ON FAMILY & COMMUNITY AFFAIRS

INQUIRY INTO CHILD CUSTODY ARRANGEMENTS
IN THE EVENT OF FAMILY SEPARATION

AUGUST 2003

Executive Summary

• Thereis somemisunderstandingin thecommunityaboutcurrentfamily law andits

applicationto disputesbetweenparentsasto how theywill eachspendtimewith their

children. Thereis theneedfor furthercommunityeducationin this regard.

• Thereis theneedto know andunderstandmuchmore aboutpatternsofparentingboth

beforeandafterseparation.It wouldbeunwiseto embarkon potentiallyfar-reaching

legalreformwithout thebenefitof muchmoreresearchin this area.

• Decisionmakingin family law needsto remainprimarily focusedon meetingtheneeds

ofchildren, andadvancingtheir bestinterests.While theneedsandinterestsofparents

arealsoimportant,thesemustbe subsumedto thoseoftheir children.

• In view of theabove,theLaw SocietyofNew SouthWalesdoesnot supportany

recommendationthat thereshouldbe apresumption(rebuttableor otherwise)that

childrenwill spendequaltime with eachparent.

• Thereis no needto furtherstrengthentherights ofnon-parents,includinggrandparents,

to havecontactwith children. Thoserights arealreadywell-established,very strongand
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clear. Theremaybetheneedforbettercommunityeducationabouttheserights,aswell

as furtherresearchintopatternsof contactbetweenchildrenandnon-parents.

• Thereare aspectsof theChild SupportSchemethat work fairly, andotheraspectsthat

work unfairly for parentsin thecontextoftheir careof andcontactwith theirchildren.

TheSchemeis certainlybetterthanits predecessor,but somefine-tuningmaybe

necessary.Specificsuggestionsaremadein this regard. TheLaw Societyis deeply

concernedaboutthepossibleadverseconsequencesoflinking theamountofchild

supportto theamountof contact.

1. Introduction

TheLaw SocietyofNew SouthWaleswelcomestheopportunityto makea submissionto the

StandingCommitteein relationto this importantareaofpublic policy andlooks forwardto

addressingtheStandingCommitteein personthrough its representativesincluding theLaw

Society President,Mr RobertBenjamin.

The issueofparentingarrangementstranscendsthesocial,economicandlegalpolicy spectrum.

Thus,theissuecannotrealisticallybe consideredjustas oneof law andlegalpolicy, thoughthat

will bethefocusof this submission.

Thereis no magicalsolutionthat the law canprovideto wipe awaythepainoflosssufferedby

familieswhenrelationshipsbreakdown. Nevertheless,thelaw mustnot addto theburdenofthis

lossbutmustratherassistall thepartiesto find thebestsolutionavailableto resolvetheir

parentingdisputesandin doingso minimisethelosssuffered.

2. Credentials of theFamily Law Committee

TheFamily Law CommitteeoftheLaw SocietyofNew SouthWalesadvisestheLaw Societyin

relationtopolicy andpracticeissuesin family law. It is chairedby thePresidentoftheLaw

Society,Mr RobertBenjamin. ThemembersoftheCommitteecollectivelyhaveover 300years

ofexperiencein family law. This submissionwasalsopreparedwith thecontributionof two
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seniorfamily law academics.Thesubmissionrepresentsthecollective wisdomandconsensusof

theCommitteeandis, in theConmiittee’s opinion,asoundindicatoroftheconsideredviewsof

the legalprofessionin New SouthWales.

3. Current Law

Thebackgroundto thecurrentlegislationis well-knownto the StandingCommittee. Appendix 1

to this submissioncontainsasummaryoftherelevantlaw. It is importantto notein thepresent

contextthat:

1. Thereis avery significantabsencein thelaw ofany presumptionsin relationto children

thatarerelevantin thepresentcontext1.

2. Grandparents,andotherpeoplewho aresignificantto children,alreadyhavewell-

establishedstandingin relationto children.

4. Absenceof Presumptions

Thenotableabsenceofpresumptionswhenmaking decisionsaboutchildrenreflectsmany

importantfeaturesofcontemporaryfamily law anddecisionmakingin relationto children.

• It reflectstheparamountcyof thebestinterestsprinciple in relationto children,ie that the

bestinterestsofachild areparamountwhendecidingwhetherto makeaparticular

parentingorder2. Presumptionsserveto underminethebestinterestsprinciple.

• It reflectsthe fact that decisionmakingin relationto childrendependsentirely on the

circumstancesofeachcase,andthat eachorder is tailor-madeto fit the individual needs

andcircumstancesofeachfamily.

1 Germanepresumptionsrelatingtopaternityfoundin ss 69Pof theFamily Law Act 1975havebeen
excluded.

2 FLAs65E
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• Theabsenceofpresumptionsreflectsthetheorythat individualjusticeis betterthan

generalisedjustice whenit comesto family law andchildren.

The absenceofpresumptionsmeanthat thefocusof any decisionmakingexercisecanremain

quiteproperlyon children. This is not to theexclusionofparentalneedsandinterestsbut it does

asserttheparamountcyoftheneedsofchildren.

Presumptionsin family law decisionmakinghavebeenconsistentlyrejectedboth as a matterof

law andpolicy for manyyears. EventheHigh Court’s decisionin Gronowv Gronow3whichis

now over20 yearsold, is acomparativelyrecentstatementof this rejection. To reversethat now

is to go againstthewisdomandexperienceof decadesoffamily law andthousandsofcases.

The Law Societyof New SouthWalesrecognises,however,that theAustraliancommunity

shouldnot alwaysdogmaticallyacceptconventionalwisdomjustbecauseit hasalwaysbeen

acceptedassuch. Neithershouldtherebe rejectionofconventionalwisdomwithout athorough

understandingof thecomplexissuesinvolved. Thatthoroughunderstandingis absentatthis

point in time. Not enoughis knownandunderstandaboutpatternsofparentingbeforeandafter

separation.Moreover,whatis knownandunderstoodaboutsharedparentingindicatesthat,

unlessit is aprocessadoptedby theparentsthemselvesandnotmandated,it is highly

problematicexceptin very specificcircumstances.This will bediscussedbelow.

5. Grandparents and other interestedpeople

Thestandingandrights of grandparentsandotherinterestedpeopleis simply beyondquestion.

It is enshrinedin theFamily LawAct4. It is confirmedby casesdecidedundertheFamily Law

Act5. If applicationsin relationto childrenarenot beingmadeby non-parents,this doesnot

reflecttheabsenceofrights,it reflectsperhapslackofcommunityknowledgeandunderstanding,

difficulties in accessingthejusticesystem,anda narrowsocialview ofwhat constitutesafamily.

(1979) 144 CLR 513 perMasonandWilsonJJatpp 526-529
‘1 ss6OB(b),64C and65C

Bright (1995)FLC 920570,KAM vMJR(1999) FLC 92-347,Ricev Miller (1993)FLC 92-415.
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6. Presumption of equal residence

After carefully consideringthe suggestionsraisedin paragraph(a)(i) of thereferenceto the

StandingCommittee,theLaw Societyof New SouthWalesdoesnot supportthe

recommendationthatthereshouldbearebuttablepresumptionthat “children will spendequal

time with eachparent”. Indeed,the Law SocietyofNewSouth Walesarguesstronglyagainst

the introduction ofany suchpresumptionas it believesthat it is not in the bestinterestsof

children andwouldfocusparentsin a pathwaytowardsincreasedlitigation andlong-term

hostility. TheLaw Societydoesnot supporttheinclusion ofany presumptionsinto PartVII of

the Family LawAct.

While theLaw SocietyofNew SouthWalesrecognisesthat manyAustraliansareunhappyabout

family arrangementsin thewakeoffamily breakdown,thereis no evidencein anynationalor

internationalstudy thatapresumptionofequalresidencewould reduceparentalgrievances.It

mayin factincreasethe level of disputationthat exists.Any possiblegainsthat sucha

presumptionmay achievewould be clearlyoutweighedby increasedemotionalandfinancial

stressthat would beplacedupontheparentsandchildren.Thehigherexpenditureassociated

with duplicatingresourcesandtheemotionalandsocialcostsofmanagingcomplexparenting

arrangementscannotbeignored.

TheLaw SocietyofNew SouthWalessupportssharedresidenceoutcomesfollowing a

relationshipbreakdownif suchis in thebestinterestsofthechild andnotesthat suchan outcome

is alreadypossibleunderexistinglegislation. Indeed,if theGovernmentwishesto signalto the

communitythat asharedresidenceoutcomeis alreadyapossibleoutcome,it coulddo so by

explicitly referringto it in section68F(2).

7. When doessharedparenting work?

If thereis to be arebuttablepresumptionin favourofequaltime with eachparent,underwhich

circumstanceswould it work?
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TheLaw SocietyofNew SouthWalessuggeststhat the answerto thisquestionwill demonstrate

that thecircumstancesaresonarrowasto makea presumption,evenarebuttablepresumption,

quiteunworkable.

ThedecisionofFederalMagistrateRyanin TandA~6containsanexcellent,contemporary

analysisof thelaw andof thefactorswhichpredicatefor or againsta successfulsharedparenting

regime. Thefactorssetout by HerHonourareasfollows:

“93 Thefactorsthatthecourt shouldparticularlyexaminein caseswherea partyseeksordersthat
shareachild’s timeequallybetweenitsparents(or others)includethefollowing:
• Theparties’ capacityto communicateon mattersrelevantto the child’s welfare.
• Thephysicalproximity of thetwohouseholds.
• Are the homessufficiently proximatethat the child canmaintaintheir friendshipsin both

homes?
• Theprior historyof caringfor thechild. Havethe partiesdemonstratedthattheycan

implementa50-50living arrangementwithoutunderminingthechild’s adjustment?
• Whetherthepartiesagreeor disagreeon mattersrelevantto the child’s dayto daylife.

Forexample,methodsofdiscipline,attitudesto homework,healthanddentalcare,diet
andsleepingpattern.

• Wheretheydisagreeon thesemattersthe likelihoodthattheywouldbeableto reacha
reasonablecompromise.

• Do theysharesimilar ambitionsfor thechild? Forexample,religiousadherence,cultural
identityandextracurricularactivities.

• Cantheyaddresson a continuingbasisthe practicalconsiderationsthatarisewhenachild
livesin 2 homes?If the child leavesnecessaryschoolworkor equipmentattheother
homewill the parentsreadilyrectify theproblem?

• Whetheror not thepartiesrespecttheotherpartyas aparent.
• Thechild’s wishesandthefactorsthatinfluencethosewishes.
• Wheresiblings live.”

TheStandingCommitteeshouldnote,with respect,that thelist of factorsis aninclusiveone,not

anexclusiveone. Theremaybe otherfactorsthatarealsorelevantin certaincases.

TheLaw Societyof New SouthWaleswishesto maketwo significantobservationsaboutthe

factorsreferredto in T andN. Firstly, thefactorssetout by Her Honourareentirelyconsistent

with the Committee’sown collectiveexperiencein practice. Secondly,andperhapsmore

importantly,theCommittee’scollectiveexperiencein practiceindicatesthatvery few of the

casesthatareencounteredareactuallysuitablefor joint parenting. Thereasonfor this is

6 [2001] FMCA 222 Thedecisionalsocontainsavery usefuldiscussionof howtheissueof joint parenting
is treatedin othercountriesincludingEnglandandCanada.
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basicallythat someor all of thefactorsreferredto in T andN wereabsent. Thatis not to saythat

sharedparentingdoesnothappenorcannotwork. It certainlycan,but theCommittee’s

experienceis thatthesecasesarequiterareandgenerallydo notenterthe legal systemanyway

astheparentsareableto reachandimplementtheirown agreements.

Evenwith therelativelyhigh thresholdof factorsbeforeequaltime parentingbecomessuitable

and in thebestinterestsofchildren,theLaw SocietyofNew SouthWaleshasgravereservations

abouttheimpactofapresumption,evenarebuttablepresumption,on howparentsreach

agreementin relationto contact. Thefear is that thepresumptionminimisestheprospectsof

agreement,butgreatly enhancesthelikelihood andintensityof conflict. This is directlycontrary

to recommendation1 ofthePathwaysReportwhich states7:

“The AdvisoryGrouprecommendsthatthefamily law system,in wholeandin all its parts,bedesignedto
maximisethe potentialfor familiesto functionco-operativelyin theinterestsof childrenafterseparation.
In doingso, it wouldensurefairandequitabletreatmentforall, with particularattentionto theongoing
parentingrolesandsupportneedsof bothparents.The systemwill provideservicesfor thosefamily
memberswhomayfaceparticulardifficulties in adjustingto post-separationchanges.

Whereverpossible,family decisionmakingwill beencouraged,withparentsmakingtheirown decisions

abouttheircomplementaryroles,with appropriatesupportfrom thefamily law system.”

Thelast thingthat thelegal systemcancopewith is increasedconflict in thefamily arena.

Delaysin theadjudicationof family law disputesarealreadyunacceptable

Letusbeclear, theLaw SocietyofNew SouthWalesbelievesthisproposalwill increase

conflict andlitigation andresultin increasedcoststo theparties. Contraryto viewsexpressed

elsewheresuchas in themediaandby someotherstakeholders,theCommitteeis opposedto any

changewhichwill havethis effect.

8. Improving educationabout parenting and our family laws

Thecommunitydebatethat followedtheannouncementof theinquiry by theStanding

Committeehasdemonstrateda lackofunderstandingandappreciationofthecurrentfamily law

system. All thekeyplayersin thefamily law system,in particularlawyers,thejudiciary andthe

Reportof theFamilyLaw PathwaysAdvisoryGroup,OutoftheMaze— Pathwaystothe Futurefor
Families experiencingseparation— Commonwealthof Australia2001,p5
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government,musttakesomeresponsibilityfor this lack of communityeducation.Theconceptof

parental“custody”hasno longeranylegal relevancein Australia’ssystemof family law yet it is

a termthatremainsin popularusage. It is atermthatwasquite rightly removedbecauseit

implies andentrenchesrights andcontroloverchildrenandwasinconsistentwith Australia’s

internationalobligationsfollowing Australia’sratificationof theUnitedNationsConventionon

the Rightsofthe Child 1989.

In its submissionto thePathwaysGroup,theLaw Societyrecommendedgreaterdevelopment

anddelivery of suitableeducationprogramswithin thesecondaryschoolcurriculum8. In the

contextofcommunityeducation,theLaw Societyobservedthat themediaoftenportrays

unrealisticimagesofperfectfamily relationships9.Somesectionsof themedia,particularly

tabloidsaimedata youngerdemographic,perpetuatemisinformationin relationto marriage

relationshipsandparenting10.This oftencreatesunrealisticexpectationsin themindsofyounger

Australiansin theirrelationshipswith eachotherandtheir children,andmay leadto difficulties

in resolvingthe day-to-daytensionsthatcanarise11.

Giventheissuesoutlinedabove,theLaw SocietyofNewSouth Walesendorsesthefollowing

recommendationsofthePathwaysReportandbelievesthesewill assistin settingtheright

frameworkfor anyfuturedebateandreformin this area:

Recommendation212:

Thata longtermcommunityeducationcampaign,with clearcoremessagesandpromotingtheprinciples
that underpinthefamily law systembedeveloped.Thecampaignwould:
(a) focuson the interestsandneedsof children;
(b) reinforcepost-separationparentingresponsibilities(including flexible parentingmodelsthat

work); and
(c) provide informationaboutwhereto gethelp.

Recommendation313

Thatanationaleducationpackagefor schoolsconsistentwith nationaleducationgoals,bedesigned,to
developindividuals’ capacitiesfor healthyrelationships,provide informationaboutpositiveparenting
modelsanddemonstratethat it is ‘okay’ to lookfor helpwhendifficulties arise.

8 ibid

ibid,p4
10 ibid

ibid
12 Reportof theFamily Law PathwaysAdvisory Group,OutoftheMaze— PathwaystotheFuturefor

Familiesexperiencingseparation— Commonwealthof Australia2001,p25

13 ibid, p26
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9. Joint Parenting Overseas

• While many overseasjurisdictions have presumptionsof “joint custody” it must be

understoodthat, generally speaking,there is a distinction made betweenjoint legal

custodyandjoint physicalcustody.

United Statesof America

The law in the UnitedStatesvariesfrom Stateto State,with mosthaving apresumptionofjoint

legal custody. Studieshave found that initial equal split arrangementshaveresultedin one

parenthavinggreaterphysicalcontact14.

The law in California is different to that of Australia in that the wishes of the parents are

consideredto bethemostimportantfactorwhendeterminingthebestinterestsof thechildren15.

United Kingdom

The United Kingdomhasconceptsof parentalresponsibilityandparentingorders. It hasbeen

observedthat UK courtsdo notconsider“sharedresidenceorders” to be good for children16.

Canada

The current legislation in Canadaretainsthe conceptsof guardianship,custody and access.

However,thesituationin Canadais about to changefollowing the introductionof Bill C-22 into

the CanadianHouseof Commonsin late 2002. The Bill follows upon therecommendations

madein theFederal-Provincial-TerritorialReporton CustodyandAccess17.

14 seeAppendix2
seeAppendix3

16 seeAppendix4

17 Canada,PuttingChildren First: Final Federal-Provincial-TerritorialFinalReporton Custodyand Access
and Child Support,Departmentof Justice,Ottawa,November2002.
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It hasbeenobservedthat this recentreviewof Canada’scustodylaws “was triggeredby fathers’

complaintsof genderbiasin theexistingsystem”18:

“However, the approachtaken by the CanadianGovernmentto the reform processhas resulted in
legislationthat is distinguishablefrom theAustralianschemein a numberof importantways . . . Thekey
differencebetweenPt VII of the Family Law Act and Bill C-22 is the latter’s lack of any preferencefor
sharing parental responsibilities. In this, it reflects the recommendationsof the final report,
(recommendations6 and7) andrespondsto the researchevidencethat sharedparentingregimeshavefailed
to reduceconflict and litigation . . . following the lead in Englandand Australia, Bill C-22 eliminatesthe
conceptsof ‘custody’ and ‘access’ from the Divorce Act. Unlike the Englishand Australianschemes,
however,thesetermshavenotbeenreplacedwith the languageof residenceandcontact,or indeedwithany
languagethat recreatesthekind of distinctionthat wasthesourceof bitternessfor ‘accessfathers’. Instead,
‘parentingorders’ would simply allocate‘parentalresponsibilitiesbetweenparents(or betweenparentsand
others). This includesthe amountof ‘parentingtime’ eachwill undertake. . . as well as the allocationof
‘decision-makingresponsibilities”.

Germany

Germanlaw allows for both parentsto have“joint parentalresponsibility”over their children19.

It is possiblefor a GermanCourt to order soleparentalresponsibility20. Interestingly,underthe

relevantGermanlegislation the starting point is that the child lives with one parentand has

accessto the other21. The Court. may order accessto a child even if the parentshave shared

parentalresponsibility.

10. Researchinto sharedresidenceoutcomes

So little is knownin realtermsaboutpatternsofpost-separationparenting.

A majority ofmenwho areseparated(64%)havecontactwith theirchildren22and almostthree

quartersofthesemenhavechildren stayingovernightwith them,23dependingon theageofthe

HelenRhoades,“CustodyReformsin Canada”(2003)17 AustralianJournal ofFamily Law 81 atp82; for
discussionsof thereformprocessseeS Boyd, Child Custody,Law andWomen’sWork, Oxford University
Press,Ontario, 2003; N Barla, “A Report from Canada’sGenderWarzone: reformingthechild related
provisionsof theDivorceAct”, (1999)16 CanadianJournalofFamily Law 163

19 EvaRyrstedt,“Joint Decisions— A prerequisiteor adrawbackin parentalresponsibility?”(2003) 17
AustralianJournalofFamily Law 155,atp196

20 ibid,p199
21 SeeAppendix5
22 AustralianBureauof Statistics,Family CharacteristicsSurvey1997,CatNo 4442.0,AGPS,Canberra;See

alsoSmythB andParkinsonP; ‘When the differenceis nightandday: InsightsfromHILDA into patterns
of parent-childcontactafterseparation’,Paperpresentedatthe

8
thAustralianInstituteof Family Studies

Conference,March. 2003,page7 availableat http://www.aifs/org/institute/pubs/papers/smyth3.pdf.
23 seeParkinsonandSmythabovenote23 at page9
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children. Thereis no Australianresearchshowingwhy morecontactdoesnot occur. A recent

studyon contactarrangementsindicatesthat 25%of residentmothersbelievedthat therewasnot

enoughcontact24.This suggeststhat,wherefathershavegood relationshipswith thechildren,

mothersarekeenfor contactto occur.

Family Courtdatarevealsthattherateatwhich fathersareawardedresidenceof their children is

increasing25.However,it is not knownwhythisis the caseandwhat arethefactorspredicating

positiveoutcomesfor childrenwhenthis occurs.

Sharedresidenceis the leastcommon post-separationarrangementwith only 3% of children

from separatedfamilies in ‘shared care’ arrangementsin 1997.26 Less than 4% of parents

registeredwith the Child Support Agency last year including thosewho have absolutelyno

conflict hadequal(ornearequal)careoftheirchildren.27

US studieshaveshownthat wheresharedresidencecouplesmakethesearrangementstheydo so

voluntarily, often without legal assistanceand irrespective of legislative provisions. These

studies have also shown that relationshipbetween shared residenceparentsare commonly

characterisedby cooperation between the parties and low conflict prior to and during

separation.28

Researchwith childrenin theUK undertakenby Carol Smarthasshownthat, for childrenliving

in two homes,they had ‘emotional and psychologicalspace’ to traverseas well as physical

24 seeParkinsonand Smythabovenote23 at p11
25 ResidenceOrderOutcomes1994/1995— 2000-2001:Family Courtdataavailableon line at

www.familycourt.gov.au/court!html/statistics.html.SeeBordow,S; ‘Defendedcasesin theFamily Court
of Australia: Factorsinfluencingtheoutcome’,AustralianJournal ofFamily Law,volume8 , No 3, pp 252
— 263; andMoloney, L; ‘Do fathers‘win’ ordo mothers ‘lose’? A preliminaryanalysisof a randomsample
of parentingjudgementsin theFamily Courtof Australia’,Presentationto AustralianInstituteof Family
Studies,September2000

26 AustralianBureauof Statistics;Family CharacteristicsSurvey,Ct4442.0,AGPS, Canberra.1997.
27 AttorneyGeneral’sDepartment;Child SupportSchemeFactsandFigures,2001-02,Canberra,2003.
28 Bauserman,R; ‘Child Adjustmentin Joint-CustodyVersusSole-CustodyArrangments:A Meta-Analytic

Review’,JournalofFamily Psychology,2002,volume16, nol, 91-102at page99. SeealsoRhoades,H,
Graycar,R andHarrisonM; ‘The first yearsof theFamilyLaw ReformAct 1995’,FamilyMattersNo 58,
Autumn,2001 page80 availableathttp://www.aifs.org.au/institutelpubs/fm2001/fm58/hr.pdf
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space.29 Theresearchshowedthat sharedcarewasmore likely to be organizedto suit parents

than to suit children. It found that the majority of children in ‘shared residenceknew how

importanttheequalapportionmentof time wasfor their parents.Thestudy showedthat children

often carry the burdenof sharedcareand found it emotionally straining to upset the balance

betweentheir parents.Childrenfelt responsiblefor ensuring‘fairness’ betweentheir parentsand

in fact put their own interestsbelow the interest of their parentsfor sharedcare.The research

arguesthat being sharedon a fifty-fifty basis can become ‘uniquely oppressive’for some

children.30

Thereneedsto be an awarenessof the unintendedadverseconsequencesof well-intendedbut

poorly conceivedreform. This is clearlyevidentfrom certainaspectsof the Family Law Reform

Act 1995~’. Despitethe intentions of that legislation,confusion was creatednot certaintyand

disputeswereincreasednot reduced.

There also needsto be careaboutthe social and economicramificationsof a presumptionof

equal time with both parents. Eva Cox raisessome of theseissuesin a submissionto this

Inquiry32. A rebuttablepresumptionmayhavea significant impacton social security,taxation,

labourpatterns,daycareandeducation. Thesepossibleimpactsneedto be rigorouslyexplored.

Anotherimportantissueis how propertysettlementswouldbe affected. TheCommitteebelieves

thattherecould be profoundimpactsherefor manythousandsof Australianfamilies.

TheLaw Societyof New SouthWalesbelievesthatAustraliansocietyis not legally, socially or

economicallystructuredso asto supportequal time post-separationparenting. Amongst other

29 Smart,C., ‘Children’s Voices’ Paperpresentedat the
25

th AnniversaryConferenceof theFamily Courtof

Australia,July, 2001,availableat http://familycourt.gov.au/papers/html/smart.html.
30 SmartC; ‘From Children’sShoesto Children’sVoices’ Family CourtReview,volume40,No 3 July2002,

pp 307—319atpage314.
31 “TheFamilyLaw ReformAct 1995: CanChangingLegislationChangeLegalCulture,LegalPracticeand

CommunityExpectations?”,RhoadesH, GraycarRandHarrisonM, Universityof SydneyandFamily
Courtof Australia,April 1999; “Parenting,PlanningandPartnership:TheImpactof theNewPartVII of
theFamily LawAct 1975”, DewarI andParkerS, FamilyLaw ResearchUnit, Working PaperNo 3, March
1999

32 “Responseto the Inquiry into Child CustodyArrangementsin theeventof Family Separation:Thesocio-
economicconsiderationsandproblemsof implementingproposalsfor varyingtheFamily Law Act to start
with presumptionsof childrenspendingequaltimewith bothparents”
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things, we are a highly mobile society and yet geographicproximity seemsto be an essential

factorcontributingtowardssuccessfulequalresidence.

Thereis to date no Australian researchlooking at predictorsof successfulsharedresidence

arrangementsin separatedfamilies. Little is knownaboutparentswhoopt for sharedcareof their

children, how thesearrangementsare structured,how well the arrangements‘work’ and the

effectof thesearrangementson children.

It is simply unwise,therefore,to engagein significantchangesto family law decisionmaking

about children without answeringthesequestionsand better understandingthe dynamicsof

parentingbeforeandafter separation.

11. Child Support

TheLaw SocietyofNew SouthWalesbelievesthatcomparedto thesystemthatexistedprior to

its implementation,the Child SupportSchemeis relativelyeffective. It worksfairly in some

respects,but unfairly in otherrespects.The Society’sgreatestconcern,however,is in relationto

the adverseconsequencesof linking the amountof child supportto the amountof contact. The

Committeemakesthefollowing observationsabouttheScheme.

• OneofthestrengthsandweaknessesoftheSchemeis thatchild supportis calculated

havingregardto capacityto payof the payingparent,ratherthantheneedof thechild.

TheCommitteebelievesthat,basedon theCommittee’sexperience,for themajoritythis

providesareasonablecontributiontowardsmeetingthe actualcostsof child-rearing.

However,this systemignorestherealitythat theneedsofchildrendiffer atdifferent ages,

andalsodependon geographyamongstotherfactors.

• TheChild SupportSchemeis amazinglycomplex. Oneexpertin thefield hasdescribed

it as “. . . incomprehensibleto all butan elite ofchild supportofficers andspecialist
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family lawyers”33. Any amendmentsshouldmakeit easierto understandandoperatefor

all thecommunity.

• TheSchemedoesnot satisfactorilymeettheneedsof parentsandchildrenwho are

entitledto receivesupportfrom self-employedpayers. This categoryof payershas

alwaysbeenproblematicbecauseoftheir ability to manipulatetheirincome.

• Thecurrentformulathatis usedby theChild SupportAgencywasdevisedin themid

1980swhentaxeswereconsiderablylower aswasthecostof living. TheLaw Societyof

New SouthWalesrecommendsthat it is now an appropriatetime to reviewtheformulato

consider,for example,whetherassessmentsshouldcontinueto be madeon taxable

income andthatrelevantresearchis undertakento confirm that thepercentagesusedare

still realistic.

It is notedthat sharedcarearrangementsarecurrentlyreflectedin thechild support

formulaasstatedin theChild SupportAgencywebsite:

Thefollowing tableshowstherelevantchild supportpercentagethat would bepayableforone
child accordingto thenumberof nightsthat child spendsin thepayee’scare.
Levelof Care

(in payee’scare)
Numberof Nights

(1st 12 mthschild supportperiod)
- - Child Support

%
Sole 256 nights ormore 18

Major 220-255 14
Shared 146-219 12

Substantial 110-145 8
Thepercentagesmayvaryaccordingto thenumberof childrenandthenumberof assessmentsthat the
payerhas.

As canbe notedfrom this table,it wasdeterminedthata liable parentmusthaveat least

30%ofthenumberof “nights” beforethechild supportliability is affected.This takesinto

accountthat theprimarycarerwill havethebulk oftheexpenses,suchasaccommodation,

schoolfeesandso on. This “formula within aformula” createsdifficulties andraises

expectationsin non-residentparents.Someparentsmayseemoneyasbeingmore

importantthantheneedsof their child andaremindful of theformulawhencontact

arrangementsarebeingfinalised. This shouldneverbe aconsiderationin this

ProfessorJohnWade,Child SupportHandbook,CCH Sydney1998p90,104
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determination.TheLaw SocietyofNew SouthWalessuggeststhat in lieu, ascalecould

be introducedwherecredit is given for every 24 hoursaparenthascareofthechild as

opposedto thecurrent“night” requirement.

If theFamily Law Act is amendedto allow for thepresumptionofsharedcare,it is certain

that parentswill usetheamendmentsto seekan increasein contactin orderto reducetheir

child supportliability but mayhaveno intentionof continuingthatcontact.

TheCommitteehasseenthiseffect time andtime again.For example:

o whentheformulawasamendedto allow for reductionsofchild supportbasedupon

contacttime,we sawaquickincreasein thefact of, andapproachto, litigation about

contact.

o manyclientsareawareofthethresholdsandnegotiatecontactaroundthese

• thresholds.

Difficulties arealsoenvisagedasto ‘which’ parentwill pay for ‘what’ in a sharedcare

arrangementwheretherelationshipbetweentheparentsis not goodandthis will resultin

furtherconflict.

• A bettersystemfor reviewis needed.Sincethe 1992changesallowing for departure

applicationsover200,000caseshavebeendealtwith accordingto thelatestdraftfigures

from theChild SupportAgency34. For 9 monthsendingMarch 2002, 86%ofreview

applicationswere acceptedandofthoseonly 57.9%resultedin a variationof the

assessment.Pastfiguresindicatethatalmostequalnumbersarepayeeandpayer

initiated.

Strategiesto administrativelychangeassessmentswherenecessaryshouldbeconsidered.

It is suggestedthat therecouldbeaprovisionfor amorestructureddiscretionrelatingto

Draft Child SupportSchemeFact andFigures2001-02. Subjectto change.
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specificaspectsof the careof achild35 andparticularcostsassociatedwith thechild. The

Law SocietyofNew SouthWalesstronglybelievesthat it is necessaryto haveaformula

thatis simple,otherwisetherewouldbe an increasein thenumberof reviewsespeciallyif

therearesofterguidelines.

A quickreviewmechanismis recommended,onethat is similarly usedfor non-agency

paymentdeterminations,wherethereis powerto reduceachild supportassessmentby up

to 5%, havingregardto thingssuchas the costof living of thepayerorpayee,theageof

the child andthechild’s actualcostsascomparedto publishedresearchon thecostsof

raisingchildren.

CaseOfficers shouldhavegreaterpowersof enquiryandtheyshouldbe ableto usethem.

Thereis aproblemobtainingchild supportfrom self-employedparentsandtherecould be

someadditionalrequirementsapplicableto thoseparents,for exampleto providetheir

documentationas pertheir tax regimeandfor CaseOfficersto call for appropriate

documentsandhavesomeknowledgeof tax issuesandaccounting.Or, wherethereis

evidencethatthepayer’sstandardofliving is notcommensuratewith the level of

disclosedincome,assetsandresources,a liability shouldbe setbasedon thecostsof

publishedresearchin respectofraisingachild. This would alleviatetheproblemof

conclusionsofinsufficient informationuponwhich to makedeterminations.It follows

that thereshouldbe morefunding for bettereducatingCaseOfficers. If greater

investigationtakesplaceresultingin an increasein paymentsthis will indirectlyassistthe

government.This would leadto moreequalitybetweenself-employedparentsandPAYB

earners.

Therealsoappearsto be apredispositionamongstCaseOfficers to protectrevenueon

behalfof theATO ratherthanhavingthe child’sbestinterestsasthe uppermost

consideration.

Forexample,factors in FLA s68(F)
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Thetimerestrictionswithin which CaseOfficers musthearreviewsare4 hoursincluding

interviewingtheparties.Thismaybe enoughtime for simplematters,but inadequatefor

complicatedissues.

• Therehavebeenandwill continueto be complaintsthat thereshouldbeno child support

obligationif thereis no contact.TheLaw SocietyofNew SouthWalesbelievesthat child

supportshouldnot be linkedto contactin anyway. Family Law issuesandchild support

mustbe separate.It is important to note that complaintsgenerally reflect the anger and

disappointmentthatis not uncommonwhenarelationshiphasbrokendown. Thorough

researchmusttakeplacebeforeanychangesareconsidered.

• Any reviewof child supportneedsto takeinto accountthefact that theChild Support

Agencyis alreadyunder-resourced.

• A much simplerregimefor departureapplicationsneedsto be devised.Sections117-124

oftheAct aredifficult to understandandimplement~
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Appendix 1
Current Legislation

The lawsthat determineparentingdisputesaresetout in PartVII of the Family LawAct 1975

(Cth). Followingrecommendationsmadeby aFederalParliamentaryCommitteein 199236,these

laws weresignificantly amendedby theFamily Law ReformAct 1995 (Cth). Thecentralobject

nowenshrinedin ourlaws:

“is to ensurethat childrenreceiveadequateandproperparentingto help themachievetheirfull potential,
andto ensurethat parentsfulfil their duties,and meettheirresponsibilities,concerningthecare,welfareand
developmentof their children”37

Unless it would be contraryto achild’s bestinterest,the principlesunderlyingthe central

objectivearethat:

• childrenhavearight to know andbe caredfor by both parents,regardlessof whether

theirparentsaremarried,separated,havenevermarriedor neverlived together38

• childrenhavearightof contact,on aregularbasis,with boththeirparentsandwith other

peoplesignificantto their care,welfareanddevelopment39

• parentssharedutiesandresponsibilitiesconcerningthe care,welfareanddevelopmentof

theirchildren40 and

• parentsshouldagreeaboutfuture parentingof their children41.

Subjectto court interventionor theregistrationofaparentingplan,eachparenthasparental

responsibilityfor his or her child whohasnot attainedthe ageof 18 yearsregardlessof

separation,divorceor remarriage42.A ‘parentingorder’ confersparticularparentalresponsibility

for achild on aperson43.Therearefour typesofparentingorders44:

36 ReportoftheJoint SelectCommitteeon CertainAspectsofthe OperationandInterpretationofthe Family
Law Act,AustralianGovernmentPublishingService,Canberra,November1992
Family LawAct 1975(Cth) (FM) s 60B

38 FLA s60B(2)(a)
FM s 60B(2)(b)

40 FLA s 60B(2)(c)
41 FM s 60B(2)(d)
42 FM s 61C (parentalresponsibilitymeans“all theduties,powers,responsibilitiesand authoritywhich,by

law,parentshavein relationto theirchildren” FM s 61B)
FLAs61D(1)
FLAs64B
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• 1

• ResidenceOrders45
— this dealswith thequestionas to whereachild will live;

• ContactOrders46
— this dealswith contactbetweenthe child andotherpersons

• Specific IssuesOrders47
— this dealswith anyotheraspectof parentalresponsibilitynot

coveredby residenceor contactorders

• Child MaintenanceOrders48.

A parent,thechild, agrandparentor anyotherpersonconcernedwith thecare,welfareand

developmentof the child maymakean applicationfor aparentingorder49.In decidingwhetherto

makeaparticularparentingorderin relationto achild, thecourtmustregardthe “bestinterests

of the child as theparamountconsideration”50.Thelegislationthereafterprescribesthefollowing

12 specific factorsthatthe courtmustconsiderin determiningwhatis in thebestinterestsof the

child51:

(a) anywishesexpressedby thechild andanyfactors (suchas thechild’s maturityor level of understanding)

that thecourtthinks arerelevantto theweight it shouldgive to thechild’s wishes;

(b) the natureof the relationshipof the child with eachof thechild’s parentsand withotherpersons;

(c) the likely effectof anychangesin thechild’s circumstances,includingthe likely effectonthechild of any
separationfrom:
(i) eitherof hisor herparents;or
(ii) anyotherchild,or otherperson,with whom heor shehasbeenliving;

(d) thepracticaldifficulty and expenseof a child havingcontactwith aparentandwhetherthat difficulty or
expensewill substantiallyaffectthechild’s right to maintainpersonalrelationsanddirectcontactwith both
parentson aregularbasis;

(e) thecapacityof eachparent,orof any otherperson,to providefor theneedsof thechild, including
emotionalandintellectualneeds;

(t) thechild’s maturity,sexandbackground(including anyneedto maintain aconnectionwith thelifestyle,
culture and traditions of Aboriginal peoples or TorresStrait Islanders)andanyothercharacteristicsof the
child that the Court thinks arerelevant;

(g) the need to protectthechild fromphysicalorpsychologicalharmcaused,or that maybe caused,by:
(i) being subjected or exposedto abuse,ill-treatment,violenceorotherbehaviour;or
(ii) beingdirectly or indirectlyexposedto abuse,ill-treatment,violenceor

FM ss64B(2)(a),64B(3)
46 FM ss64B(2)(b),64B(4)

FM ss64B(2)(d),64B(6)
48 FM ss64B(2)(c), 64B(5) (thecourtcannotmakea child maintenanceorder in relation to aneligible child

undertheChildSupport(Assessment)Act 1989: FM s66E)
FM s 65C (as to thecourt’spowerto makeaparentingordersees65D)

50 FM s 65E (theexceptionis a parentingorderin relationto child maintenancewherespecific criteria
applies)

51 FM s 68F(2)(a)-(l)
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other behaviour that is directedtowards,ormayaffect,anotherperson;

(h) the attitudeto thechild, andto theresponsibilitiesof parenthood,demonstratedby eachof thechild’s

parents;
(i) anyfamily violenceinvolving thechild or a memberof thechild’s family;

(j) anyfamily violenceorderthat appliesto thechild or a memberof thechild’s family;

(k) whetherit would bepreferableto maketheorderthat would beleastlikely to leadto the institutionof
furtherproceedingsin relation to thechild;

(1) any other fact or circumstance that thecourtthinksis relevant.

Resolutionof parentingmattersmayoccurinformally (withoutcourtintervention)or formally

via aparentingorder(whetherby consentor judicially determined)or registrationof aparenting

plan52. Thevastmajority of parentingmattersareresolvedwithout theneedfor thecourt to

imposeaparentingorder53.

Appendix 2

The Law in the United States

The United States,like much of the world, is asignatoryto the UnitedNationsConventionon

the Rights of the Child 1989; the United Stateshoweverhasnever ratified it. This clearly

explainsapreoccupationwith parentalrights rather thanchildren’srights. Interestingly,it has

alsobeenobservedthat while some US couplesopt initially for an equal split in terms of

physical custody,this can reduceover time to a situation where one parenthas the greater

physicalcustodyof thechild thantheother54

Moreover,someUS studieshavefoundthat thenumberof childrenactuallyliving equallywith
bothparentspost-separationis as little as 25%~~

52 As to therequirementsfor registrationof aparentingplan seeFM ss63A — 63H; furthernotethat

amendmentsdispensingwith therequirementto registeraparentingplanarecontainedin theFamily Law
Amendment Bill 2003
Onecurrentestimateis 90Y
Jody Grotzinger, Dual HouseholdJoint Custodyand AdolescentSeparation— Individuation, a dissertation
presentedto the California GraduateInstitute in partial fulfilment of the requirementsfor the degreeof
Doctorof Philosophyin ClinicalPsychology,July2002p62-63).
ibid p63
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Appendix 3

The Law in California

California has beenat the forefront of the parentingrights movementthat has led to a joint

custodyoutcome. Therelevantlegislationprovidesfor “custodial allocationasjoint in thebest

interestsofthechild”56. It hasbeenobservedthat57:

“This catchphraselies atthecenterof muchdebatebecausetheparentsandattorneysareusuallythe
decisionmakers,sincechildrenhaveno legal voice, and the systemdoesnotcurrentlyallow for the
regulatedinputof children’sopinions... The bestinterestsof thechild generallyinvolve numerous
factors,with thewishesof theparentsas thesinglemostimportantcriterion .“

Appenchx 4

The Law in the United Kingdom

The Family Law ReformAct 1995was, in part,modelledupontheChildrenAct 1989UK. The

UK legislation removedthe terms of guardianship,custody and accessand introduced the

conceptsof parentalresponsibility,parentingorders. Parentshaveparentalresponsibilitywhich

may be subjectto residence,contact and specific issuesordersprovided such is i.n the best

interestsof the child. In relation to the issueof residence,courtsmay grant sharedresidence~

orders. It shouldbe noted,however,thatwhereaparentis granteda residenceorder, the parent

canmakedecisionsindependentlyof theotherwhile thechild is residingwith thatparent. This

is differentto the situationin Australia58.

It hasbeenobservedthat:
“the mainargumentfor this is thatthechild needsa well establishedhome. Whenthe court
decidesif it is suitableto issuea sharedresidenceorder,it is againthebestinterestsof thechild
that is paramount.In A vA (Minors) (SharedResidenceOrder) [(1994) 1 FLR 669, CA], the
Courtof Appealindicatedthata SharedResidenceOrderwasnotsuitablein conventionalcases
of separatedparents,but only if specialcircumstanceswereat handin the specific case.It was
statedthatit is importantfor thechild to havea definedhome,ratherthanmovebackandforward
betweenparents.A new case,however,haspavedtheway for apossiblymoreflexible view on
this issue. In thatcase,thecouplehadthreechildren,which afterthedivorcecameto spenda lot

56 ibid p61

ibid
58 seeJohnDewarandStephenParker,“The Impactof thenewPart7 Family Law Act 1975” (1999) 13

AustralianJournal ofFamily Law96, p99
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of time with bothparents.On therequestof the father,aSharedResidenceOrderwasmade[see
D v D (SharedResidenceOrder) 1 FLR}59.”

The Law in Germany

Appendix 5

It hasbeenobservedthat: “If theparentshavejoint parentalresponsibility,butdisagreeon the
matterofresidence,thecourtmay give oneofthemtheauthority to decideconcerningresidence.
This parentwill thenbe ableto decidethatthe child shouldlive with only oneof the parentsas
well asthat thechild shouldlive alternatelywith bothparents.. . A prerequisitefor shared
residenceshouldhowever,alwaysbethatbothparentswantthechildren to live with them. A
consequenceofthe factthatsharedresidencehasbeenimplementedfor acertainamountoftime
canbe that aparentwho wishesto havedecision-makingauthorityconcerningwherethechild

shall live is deniedthis. Insteadthesharedresidenceshall standasit wasbefore.”

EvaRyrstedt,“Joint Decisions— A prerequisiteor adrawbackin parentalresponsibility?”(2003) 17
AustralianJournal ofFamilyLaw 155, at p163
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