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About Victorian Women’s Refuges & Assoc. Domestic Violence Services, Inc.
(VWRADVS)

VWRADVS is the Victorian peak body for women’s domestic violence services. It
represents a broad range of services. These include refuges, domestic violence outreach
services, family violence networkers, indigenous family violence services, and statewide
services ~ the Domestic Violence and Incest Resource Centre (DVIRC), Immigrant
Women’s Domestic Violence Service (TWDVS) and Women’s Domestic Violence Crisis
Service (WDVCS). These agencies provide a range of services to women experiencing
domestic violence. As the peak body representing these services, VWRADVS advocates
for the right of women and children to live free of violence.

Reasons undedying VWRADVS opposition to the introduction of a legal
presumption of shared parenting

In regard to the terms of reference the Standing Committee is reporting on, VWRADVS
has grave concems about the implications for women and children experiencing
domestic violence if a presumption of shared parenting were recommended by the
Committee. Research indicates that families subject to family violence comprise a
significant proportion of cases that are dealt with in the Family Court.” While
acknowledging that a small percentage of separated families have successfully negotiated
shared parenting arrangements (and often without the interference of the legal system),
Victorian women’s domestic violence services are extremely concemed by the potential
implications of a legal presumption of shared parenting when parenting arrangements
are in dispute.

Introducing a ‘presumption of shared parenting’ when parents separate assumes that this
arrangement is in the ‘best interests of the child’. Several other disturbing assumptions
are at the core of this simplistic approach to resolving residency and contact issues that
arise when parents separate. These include:

e An assumption that parent’s right to a ‘fair share’ of their child is more important
than that child’s best interests or that child’s wishes.

e Anassumption that the child/ren will want to live with both parents.

e An assumption that all separating parents will promote the best interests of their
children by maintaining a relationship of cooperation and a willingness to genuinely
put the best interests of their child/ren first.

e An assumption that parents will make the necessary sacrifices to ensure a successful
shared parenting arrangement - eg. both living near the child/ren’s school, maintain
two separate households with all the child/ren’s requirements - and that these
sacrifices will be shared equally by both parents.

o An assumption that, on the whole, men share equally in domestic workload.

e Anassumption that male role models are always good role models.

e An assumption that both parents are good parents.

U T. Brown, M. Frederico, L. Hewitt & R. Sheehan (1998) Viokerxe in farilies - Report raerrtber are: The
rrragerert of dhild abuse allesatiors in astody and aceess disputes before the Famaly Guat of A ustralia, Monash
University, Clayton, Ch.5; R. Hunter (1999), ‘Family Law Case Profiles’, Justice Research Centre, p.186.
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o An assumption that there are no cultural implications contained within a legal
presumption of shared parenting.

e An assumption that all women disclose experiences of family violence.

e  An assumption that a woman who has experienced family or domestic violence will
have the emotional, financial and legal resources to effectively rebut a presumption. .

In situations of family and domestic violence, it is not possible to make any of these
assumptions.

Domestic violence services associated with VWRADVS assist women to work with
residency and contact issues on a frequent basis. These services are of the opinion thata
recommendation to introduce a legal presumption of shared parenting will present
numerous problems for the women and children they work with.

Key concerns raised by women’s domestic violence services in Victonia in response to a
possible presumption of shared parenting relate to the protection of children’s rights and
safety and the safety of their mothers. Among these concerns include:

o the inability of women to emotionally, financially and legally resource a rebuttal of a
presumption of shared parenting when they have experienced domestic violence and
the consequences for the protection of their children

o safetyissues for women and children at changeover times when there are high levels
of hostility and the affects of this hostility and abuse on children

Wormen and children experiencing family and domestic violence awrently face complex
legal issues when trying to protect their children from an abusive, violent parent. The
following three case studies demonstrate some of these current complexities and the
affects on children. These case studies are based on real people’s experiences (which
some details and names changed to protect the identities of the families involved).

Case 1

A woran (L ucia) leawes her abuste partmer (Frank) of 10 years, taking ber Syo daughier with ber.
Tup morhs later, Frank refises to retum bis danghter after a contact usit. The mother, with no
Enouledge of the legal systerm.and with no literacy, 15 sencertain of what action to take. After

ing a fewsolicitors ™= with no knouledge of legal aid - Lucia decids to apply for full-tirre
resporsibility for the aare of ber daughter. The solicitor takes the mutter to court and an Interim Oreder
is mude. The solicitor did ot foass on the foct that idlence wrs a key issue in the relatiorship, despite
daenn},nerhczdnganlnmwﬂimOrzieragzﬁstdaefaﬁfrwdas@pomrgpdimmdbwpimlmpom.
The awert deterrvived that it s in the best interests of the dhild to mutrtain the status quo’ - ie, the
)&tbermzhadﬁﬂmpambﬂﬁyﬁrtbemmq%isdm@mardLualzwzsmﬂaitoﬁmﬁgbdy
contat.

This prompred Lucia to contiruse retuing to the Sarvily home’ in the hope of prowecting ber daughter
froman abusiwe parent. She experienced further abuse and s keicked vt on seweral oczastors, ubich
cvernsially led ber to a situation of homelessness. She then approached a worren's seruce for support
The serice arvanged for a dhange of solicitor - to ensure the volence s taken into consideration in the
vt qase

Afier leaing the borre for the final tire, Luda did not retum. She had fortraghtly contact isits with
ber dasghter. Frank moed bis davghter through tuo many sdyools duirirg a six morth periad — despite
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haing told the court he wanted to provde the child with stability. He was eutted from bis borre and the
Jarrily lined in a bostel for a period of time. Ludia suspedied substanee abuse by the father, and vas
concered ber daughter was berng neglected], but she had no eudence. She uzs oo frightereed to notify
il protection — fearing an escalation of the wolence and fearing the traerention of doild protection
services and the potential consequences for ber oun opporturity to continue parenting her danghter.

Her daughter’s health and gereral well-being deteriorated - she arrived on aontact wisits with dothes that
were too srrall and were often wrraashed. She began to have bebarionral problens ar school, ber
educational progress lagged and she becarre isolated from her peers. She began to use abusie language
tousrds ber mother on access usiss, for example, argring that it was dkay to call ber a [f--ing bitdy’
becase that’s wbat daddy calls ber. Lucia struggled to sustain boundares that ber duughter bad
prevously acepred Her danghter ex perienced rughtrmures, began to vesist basic bygiene voutines (such as
shougring and dearting ber teeth) and started bed-uetting,

The covrt aase dragaed on for over 3 years in total, when the sttuation was fially resoled. At the
Fanily Court courselling session, the father burted a torvent of werbul abuse at Lugia ~ uhid the
awesellor could not stap, so she requested to leae the session. The ot bad dhosen not to interuew
them separately, despite the Irereention Order. The daughter stated explicitly that she wanted to lie
waith ber mother. The farmily report recomyended that the drild should reside with ber mother.

Within a weck of this reomrendation (et a frerther 3 months tll the final hearing), the father retumed
the hild to Lucia. He wus nio longer interested in caring for the child. The final hearing wis a
Jorralizy.

In this woman’s case, it is not possible to assume that it would be in the best interests of
the child to be cared for by both parents in a joint residency arrangement. It is not
possible to assume that the woman would have the emotional, financial and legal
resources to pursue a rebuttal of 2 presumption of shared parenting. It is not possible to
assume that the father would be prepared to cooperate with the mother to ensure the
best interests of his child came first. It is not possible to assume that the father would
be a good role model to his child. It is not possible to assume that the child’s wishes
would be to live with his father.

Case 2 .

A Malzysian wonan, with a 4yo dughter, had been encouraged by a considerably dder A ustralian
yun to corre to Melbowme. This ran dbd not inform the worman sts] some tirre later that be s
alreadly marvied and that be could not lize with her ~ despite the fact that she ws havng bis dild
While he initially rerted a howse for ber, she s in a wilnerable and difficult sitmation, particlarty
when he becarre dbsive and physically dolent towrds ber. A fter giuing birth to ber dnld, the father
refused to provide for them.— other than in an ad boc fashion She was no lorger able to rmatntain the
Douse, she did not speak much E nglish and she uns unaunre of ber rights regarding daild support
ertitlerrents.

She wirned to leaze the relationship. The father, hoveer, knewwbere she lived and continvied to usit
ber on an irvegular busts, taking bis davghter on antact usits. She would have liked for bim to arvarnge
regular fortraghtly contact wsits - but be refised stating that it was not fusr on s faniby The daugprer
becarre increasingly arrcious about hacing 1o spend tine with bis fatber, stating that she ws saured of
bim The danghter had witressed the father assaulting bis rrother. The dild began to dewelop -
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behavowral problens, which becane problertic when she was at keinder and she s playing with the
other dhilcren. She dermonstrated displayed bullying behationr patterrs.

The mother determined that the ondy way to leaxe the velationship wzs to start again in anotber state
visking horrelessness. She stccessfully gained an Irteruntion Order agairst the father - ubich, of course,
did rot prever bim from seeing bis daghter and, on occasions, the mother.

She sought legal ackice with the assistance of ber supporting agency and wzs adkised that if she left
vithout a corsent order from the fothen, she could be instructedd to retram to Melbowrme with the dild
She atterpred to et consent order through legal regotiations — but the father delayed the process.
Wshegaw@mddmdeiﬁm to0 diffadlt to leate — even if she risked not getting a wrsent

Through the legal regotiations she also sought the fatber’s agreerrent to an arvangerent of fortraghtly
antact. But be refused

She dhase not to prrsue the legal proceedings and attenpis to deal with the situation on her oun terns.

This woman’s situation demonstrates some of the legal complexities of dealing with
separated parents. It highlights the way the Family Law system already serves the
interests of abusive men by allowing them to avoid assuming genuine responsibility for
the care and protection of their children and simultaneously subjects former partners
and children to ongoing violence, abuse and control. It also highlights the inequality
with which women and men approach the legal system and the impact of that mequality
for demanding and achieving just outcomes. If a legal presumption of shared parenting
is recommended and adopted, these gender inequalities and injustices will clearly have a
detrimental affect on the health and welfare of children in families experiencing

domestic violence.
Case 3

A woran whose ex-partner ws so olent and consistent with bis volence that he wis inaareerated for
z't,@mrelease(ardcﬁai@tbeminpﬂsm]wsordemdb%atinrbeﬁzterestsqftkednﬁm’sszy%tyk
only be granted limited superdsed phore cortact. Houewer, despite the extent of the wolence, be wis
ewentually owr time granted unsuperdised contact, big contiruses 10 be a threat of danger to both the
worrun and ber dhildren. TﬁenuttermmﬁtombgﬁwﬂxFandwafm&zmmwrb
support fromservics and dld psydologst.

Again, 1t is not possible to assume that this woman would have the emotional, financial
and legal resources to successfully rebut a presumption of shared parenting, Yet the
father is clearly determined to increase his contact with the child.

I a case such as this, and in all cases where abuse and violence have characterised the
parent’s relationship, it would be more in keeping with the best interests of the child to
introduce a rebuttable presumption of no contact with the violent parent.

VWRADVS supports the introduction of a rebuttal presumption of no contact that
would order sole residency of a child to the non-violent parent when their partner has
been abusive and place the onus on the violent parent to demonstrate the child would be
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safe in their care. This would be based on the assumption that it is never in the best
interests of a child to live with a violent, abusive parent.



